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1 has been thought ImpraSicable to Bring the Laws 
of England into 2a Method; and therefore a Fre- 


judice has been taten up Againſt the Study of Our 


Laws, even by Men of Parts and. Learning, as if there 
was no Way to attain to the Knowledge of them, but by 
a Tedious ' Wandring about, or with the Greateſt Appli- 
cation and Long. Attendance on the Higheſt Courts of 
Juſtice. Now when I Conſidered the Requi ſites in 
Teaching by Method, ( wiz. ) That there muſt be Know- 
ledge and Judgment in the Art which one is to: Teach; 


that Great Skill is Neceſſary to lay it in Order; and that - 
Care and Diligence is required to Comprebend All the '* 


Uſeful Parts of it; I was utterly Diſcouraged from the 
Attempt, by the Senſe of my Own Inabilities, and the 
many Diſadvantages 1 lay under in a Frivate Country 


Life; eſpecially by being barr'd from the Aſſiſtance 5 


Learned Lawyers to Conſult with upon any Doubt, or 


to Reviſe the Work; tho I was fully Perſwaded, that 


even an Imperfect Performance of that Kind might be of . 


Dee. | 


But when I ſaw That many Parts of Our Common 
and Statute Laws were Diſuſed or Abrogated; 'That- the 
Niceties in Pleadings and Practice were leſſen d by Ha- 
tutes or by New Inventions; I Entertained Hopes - that 


Now It might not be Impoſſible to Sort, or to put in ſome 


Order, this Heap of Good Learning; and that a General 
and Methodical Diſtribution, Preparatory--to à more 
Large and Accurate Study of Our Laws, might now be 

— mate 


* 1. J 7 


* * 
* 


The PREPAC E. 


made, as well as an Inſtitute of Civil or Canon Lew, 
or of the Laws of Other Nations ; which were Once too 
Heap'd up together without Beginning or End, before they 
were unravelld and reſcued from their Firſt Confuſion 
and Intricacy. 4 | | 


a8 2 True, The 1 nom Demanded in Convey- 
antes, or i Deeds and Inſtrument i, to Transfer Eftates 
fro On io Another, beyond the Fraclice of former 
Times ; the Remaining Niceties ExpeGied in Drawing 
up Our Pleadings, and the Preciſe Form in Managing 
on es thro: many Offices; from the Writ to the Exe- 
entlon, in the Fractical Fart of the Law; and above 
all, the Extraordinary Number and Length of Our 
Statute-Laws (ance the Beginning of the Reign of H. 8.) 
aid flill make an Appearance of Difficulty to come up to 
ihr Neee ſfary Rules laid down for True METHOD; 
and eſpecially, in the laſt Inflance, To avoid Tantology ; 
where One Statute muſt be mentioned again and again un- 


der Diſtinct Titles. 


r ic to be wiſd'd, That the Same Conſtructions were 
„ Rep. 27. Allowed in Conveyances, as upon Acts of Parliament, 
2 Laſt Wills or Teſtaments, and Awards, Following the 
Kc. Intention and Meaning of the Makers or Parties, with- 
ont Regard to Strictneſs of Expreſſion ; Eſpecially when 
mo Good Reaſon can be given, why Equal Allowances 
ſhonld not be made in Underflanding the Meaning of Words 
in One Caſe as well as in Another, having always the 
Same, or the Like Signification, when They are applied 
the ſame Way. | 


Alſo, If there was a farther Amendment of the Law 
in Reference to the Subileties of Pleadings, and the Ma- 
nagement of the Fractical Fart of a Suit, it would be 
Good News to all Wiſe and Difinterefied Men, and Lo- 
vers of Their Country. For it muſt occafion Melan- 


t Lit. 524. choly RefleSions to Hear Great Men inſiſt, I That it is 


the moſt Honourable, Laudable and Profitable Thing 
in Our Law, To have the Science of Well Pleading ; 
7 Rp and 
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and that Good Pleading is the * Heart-firing of the, IN 
I 


Common Law; when at the ſame Time it is Confeſs 


' That more Jangling and Queſtions Grow upon the Man- + ; Inſt. 


ner of Pleadings, and Exception to Form, than upon the 303: a. 
Hiſtory of 


he Com-. 


Reſolved to Break this Heart-ſtring of the Law, and to 
Baniſh from our Courts the Arts of Fetty-fogging, So- 
Phi ry and Cavil ; which Have Flouriſhed too long 
Amongſt us. | 


As our Statute-Laws are monſtrouſly overgrown 


(J tho? very many Statutes are Omitted in the Printed , 4 Inſt. 
Books) They too want the Skill of Our Legiſlators to 50, 51, 52. 


bring Them to a Proper Shape. If many of Our Sta- 
tutes, with others Continuing, Enlarging Explaining, 
Correcting, Repealing and Reviving Them, were under 
Their Proper Heads thrown: into One Short and Plain 


Act, It would Render the Study of Our Laws, more In- 


viting, and the Statutes more intelligible to all Thoſe that 
are to be Guided by Them. rol 


Then (in my Opinion) when Equitable ConflruGions 


may be made upon Deeds or Inſtruments; when 4 


Little more Regard may be Allow'd to the "Merits of 
a Cauſe, and to Matter of Subſtance than to Form in 
the Pleadings ; when Our Statute-Law 7s brought into 4 
Shorter Compaſs (and All this may be done under 4 
KING Greater than JUSTINIAN, with the Advice 
of as Wiſe and Impartial Judges as ever Adorn'd the 
Benches) The Study of our Laws muſt be eaſy and Di- 
verting. And upon this View, Let me add, when we 
have Juries of the Better Sort of Men, according to 
the Original Deſign ; when Judgment may be Obtained 
with a moderate Attendance and Expence ; and at laſt d 
Speedy and Certain Execution made by Mini fferal 5 
cers; That Men may not be ruined by the Law, when 
They ſcek Redreſs from it; No People under Heaven 
can Have Laws better Suited to the Publick — 

an 


Matter it ſelf; and That Infinite Cauſes have been; 
Loſt (God Forbid it ſhould be ſo any Longer ) or De- mon-Law 
lay'd for Want of Good Pleading. But it is 2 Comfort P. 173, 174; 
That our Legiſlators are of Another Opinion, and Fi * 


- £ 
— Ss 


And Thew 41 Wa ants, or Sad more : « Happy under the 
Adminifiration f- Them. Io 


Mary of Our dias; are Men. of Sund hb! Sol; a 
Reaſon, and, as in other | Countries, Admirers of Polite 
Learning, Excellent Orators, and often call d to manage 
the A air⸗ of the Commonwealth in the Higheſt Stations ; 
and ſurely ſuch Great . Capacities muſt be willing that 


the Study of our Laws ſhould be . made more Eaſy than 


They 17. — it; and muſt have. a Secret Ader ſion to 


Chars, 40 4 Low Employment, tho never ſo Fro fi- 
table; and muſt Afford their Help to make the Touth, 
that are following after Them, Wiſe and Good Men, and 
truely Uſeful to the Publick. 


Seeing then. at Preſent, the. W ay to the Knowledge 
of the Laws of our Country is Dark and Rugged, full 
of Turnings and Windings, T hope for Fardon, * I muſt. 
not Expect Approbation, in making this ESSAY or At- 
tempt to ſhew a Student a more light, - ſmoother, and 
nearer Way than has hitherto been Di ſcovered ; the not 
the cleareſt, ſmoothef, and nearef that might be male: 
However A ave Endeawourdd, That at his firſt ſetting 
out He may ſee Directly to the End of his Journey; 
and That he may Travel in a Strait Aus This be- 
ing my, Aim, He muſt not Expect to be Entertain'd in 
His Faſſ. age with Choice Caſes, of Greater Learning than 
Real Uſe in the Occaſions of Life; or with the Remain- 
ing Niceties of Pleading . and ProBlice. For That woild 
be a Nanſeons and an ” Endleſ s Task; and was never 
undertaken in 4 Vork of t this Nature. When the Student 
3s well Acquainted with "Theſe Elements, touching only 
upon Common Buſineſs, He may afterwards from Re- 
ports, Common-Place-Books, the moſt Accurate Treatiſes 
upon Particular Subject, and the Beft Precedents and 
Pleadings, work upon this Sketch, and Improve and Fill 
up each. Title, according io His Fancy. And Then he 
may ReSify My. Mi ſtalkes where Neceſſary ary Parts are 
OverlooRd, or tos much Contracted; x 4 Any Thing, 
which is. taken Notice of, is miſrepreſented thro? Bate” 
tency ; or where * Lam is not Confirwd by ſufficient 
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' Athorities; tho the Author Had His. 'Eye [ chiefly upon 
the Mors of Sir Edward Coke throughout, *as the Firin- 


eſt und Sureſt | Foundation to Build on. For He is ſtill 
allowed to be the Oracle; tho many of His Opinions have 
of "Late been Queſtiond, or Contradicſed; or tho? It is 


Him. But without Doubt That Sage of the Law is the 
moſt Methodical, Cleareſt, moſt Judicious and moſt Au- 
thentick Reporter; and His Inſtitutes, (ſo call'd, but 
more Properly Commentaries ) will be Held in the High- 
eſt . while there are Learned Lawyers among ſt Us. 

His Works Ton will ſcarce find Opinions Obiter, or the 
Sayings of. 4 judge upon a Sudden Motion at the Bar, 
or in the Hurry of an Aſſiſes, ſet down. for Reſolutions ; 
which is too Frequent Amongſt the Moderns. 


My Intention, By this Inſtitute, is not only to Help 
the Students in the Inns of Court and Chancery, but 
- moreover to Recommend the Study of the Engliſh Laws 
to Our Toung Nobility and Gentry, and to the Youth 
in Our Univerſities, (not Excepting Thoſe who are De- 
feignd for the Clergy, but for many Reaſons, earneſily 
inviting Them to it) by ſupplying Them with a Method 
to Help their Memories ; and to Conwince Them, That 


the Study of our Laws is now of leſs Difficuliy, and of 


more Uſe in Publick and Private Buſineſs, than they are 
aware of, A ſufficient Knowledge may be Attain'd by 
Them at leiſure Hours, without Neglecting other Exer- 
5 or Studies. They may Have enough to ſerve their 

urns, if They learn only to nnderfland the Terms, the 
Definitions and Diviſions, with ſome Common Caſes, 
and the mot uſeful Acts of Parliament. Chancellor For- 
teſcue was of Opinion that a ſufficient Knowledge for 
His Prince might be Acquired within the Space of One 

Year, when he. Endeawour'd to perſwade him to make 
an Enquiry into our Laws. And why may not His 
Words be directed to a moſi Flopeful Prince now ſhining 
on the Line of Succeſſion to the Britiſh Monarchy ? ---------- 


now Growing into Faſhion, with ſome, to ſpeak ſlightly of 


_ * Noſco namq; Ingenii TUI Perſpicacitatem, quo Au- * Firteſere 
dacter Pronuntio, Quod in Legibus illis (Licet Earum 4 Laudibus 


Peritia, Qualis Judicibus neceſſaria eſt, vix Viginti An- 
norum 


Legum An- 
glig, cap. 8. 


1 PREFACE | 


norum Lucubrationibus Acquiratur) T: u | Dodrinam 

Principi Congruam in A NNO UNO ſafficienter 

nanciſceris; nec Interim Militarem Diſciplinain (Ad 

Quam tam Ardenter Anhelas) negliges; ſed ea Reerea- 

wer loco, etiam Anno illo, TU Ad. Li — Fer- 
er 1. | 8 81 


At 


Harduick, Bucks, 
9 25,1722. 
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\_J Life, Sex, Age, Health, Liberty, and Reputation. Page 11 
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CHAP. III. 

Of Subjects. And therein of the Clergy and Laity. Of the Cle 5 , 
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ſons, Curates. . Page 22 
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Military Sate. Page 45 
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a Perſon as a Maſter ofa Family, Husband or Wife, Parent or 
Child, Anceſtor or Heir, Landlord or Tenant, Guardian or Minor. 


Page 48 
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wherein of Accord, Arbitrament and Umpirage. Page 528 


CHA P. IV. 


Of the Proceedings in Suits or Civil Cauſes in Our Courts, (viz.) 
Actions (wherein „ Several Sorts of Actions, as Actions o 
the Caſe, Detinue, Covenant, Debt, Treſpaſs Ji &. Armis, E- 
jectment, Quare Impedit, Waſte, Replevin) Writs, and of the ſe- 
veral Sorts of Writs, and of the Arreſt, Outlawry, Appearance, 
and Bail, Of the Declaration, Pleas, Iſſues, Trial, (wherein of 
Jury, Challenges, Evidence, Verdict, &c.) Judgment, Execution, 
and Lafily of Writs in the Nature of Appeals. Page 533 


CHAP, V. 


Of the Proceedings in Criminal Cauſes, (viz.) Of the Proceſs for 
the Arreſt or Outlawry of the Criminal, Of Bail, Indi&ments, 
Approvers, Appeals, Informations, Arraignment, Of rhe. Beha- 
viour of the Offender upon His Arraignment, Of TR1AL, Con- 
viction and Attainder, JUDGMENT, Forfeiture, Arreſt or Re- 
verſal of Judgment, and of Falſifying Attainders, Execution Re- 
prieve, Reſtitution. Page 613 
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REVEREND SIR, W BA ö Fr ny 
HAVE received my Kinſman from your Hands; and thank you for your 
Care of his Education; particularly for that Senſe of true Piety and Loyalty 
„with which he is endowed. My Friends aſſure me that the young, Man can 
ive a tolerable Account of the old and new Philoſophy, and that he is not 
ignorant of the Fineſles in the Clack. „„ 92s Bees 0 "Ores. ne 
He is defign'd for the Prieſthood, and is now of Age to enter into holy Or- 
ders: I encourage his Intentions, as ſuitable to his Genius and Inclinations 
and becauſe a noble Lord has promiſed to take him into his Houſe, and pro- 


vide for him. | 
But after all my Mayes that he may raiſe his Family, I muſt beg your Par- 


don if I complain that he is very ignorant of the World, and of Mankind; that 
he ſeems to have a poſitive, ſelf-conceited and deſpiſing way with him in every 
thing he ſays or does, for want of Converſation with wiſer Men than himſelf; 
and an inbred Contempt of two Things, the Knowledge whereof is almoſt ne- 
ceſſary to give one a diſtinguiſhing Character. I mean a General Knowledge 
of the Laws of his Country, and ſome Inſight into Buſine ſi. 

As to the latter, it is indeed of ſo comprehenſive a Nature, that a Diſcourſe 
on that Subject ought to be directed to thoſe who have the Government of a 
Nobleman, that can bear the Expence of particular Tutors qualified for that 
Purpoſe. For to inſtruct a Youth in the Knowledge of Men and Buſineſs, it 
will be requiſite. td teach him how to command his Temper ; to be cautious 
and reſerved; to reaſon well; to. ſpeak fluently ; to converſe inoffenſively, 
and not to have a mean Opinion of any Man; to bear Inſolence and Ruteneſs, 
Slander and Reproaches with Patience and Decency; and then, upon all Op- 
portunities, to prompt him to make Obſervations upon every Man's Calling 
and Profeſſion (particularly in mechanical Trades and Husbandry) and to have 
{ome Knowledge in the Way of Bartering, and the Price of Commodities, &c. 
which wilt take up a Governor's whole Employ, and can ſcarce be thought 4 
proper Undertaking for an Univerſity Tutor; tho' an Acquaintance with one 
in each Profeſſion would much forward 425 Knowledge of Buſiueſs; and tho? - 
"T6 tus 
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this Sort of Learning is of more Value than a thduſand Syſtems of empty 
and fruitleſs Theories. 1 1. os, <4 1 7 Fil :Þ » T1) 15 4 | PHIL. 1 (I) Dit 
But my Rinſman is extremely ignorant even in dealing for what he wants; 
has no Opinion of Frugality, is aſhamed to cheapen any Things gives ener 
Man his firſt . . „ tte 4 and thinks all the World as Honeſt as him“ 
ſelf. And indeed many young Choline: Tue. not the Value of theit own 
Books, or of the Cloaths which they wear; upon which Account the Education 
of a Youth in the Univerſities is much more chargeable than is neceſſary And 
vet this Miſchief might be prevented by the Overſight of a common Tutor; 
and à fett Inſtructions, without Prejmdice ts his other gudies; and might tend: 
to his Advantage in many Reſpects] as well as be 4 Means to inn Parents 
to ſend their Children to thoſe learned Socleties; what often diſpoſel of them 
another Way, as not being able to alloy of ſo expenſive an Education. This 
Learping (I ſay) of buying Neceſſaries wiſely, might be expected to be taught 
by thoſe that have the Care of the ordinary Scholars; t * Pains and Ex- 
1 are requiſite to teach the Knowledge of Buſineſs in à larger Extemt 2. 
Therefbre I ſhall inſiſt no longer on that Point, becauſe there is no Fault in 
your Government upon that Score.” 91001 Eu Of 9903 19JaTq 
But for the Laws of our Country, they ought to have a Part in the Education 
of an Engliſh Gentleman, for they come under the Topick of Learning, and 
onght to be rang'd within the Method of his Studies, to qualiſie hl young Man 
to have ſome Inſight into Baſneſt too. Here then, 1 dorblame ꝓαιft Honſti- 
tution, that you have not yet been convine'd of the Neceſſity af teaghing von 
Scholars the Grounds of that uſeful Part of Knowledge; which may be done 
without any extraordinary Trouble or Charge. Txto-not-mearyfo much vf bur 
Law oply as is to be collected from nee that de-! 
light and inſtruct at the ſame time in civil Prudence, and the Knowledge of 
the Manners of our” People, and yet are much neglected) but 10 much of? it 
too as may lead one into the Rules af Right and Wrong in relation to private 
Property, without meddling with the wranglin or captious Part ii . 
Thoſe that intent to make the L their Calling muſt conſtantly attend the 
Eten et th (feljti wills be impoſſible to be Maſters of the Practice, 
tHe 


without Hearing the Debates of the Council, and the Opinions of the le | 
Judges irpoft it. Bert then conſidering that you have many Perfons amongſt 
vou of the Nobility, who think themſelves above the Study! bf the Common 


La With the Ordinary Students ih the Inns of Court 4 und others, who dare 


not ta fetch that Compaſs in their Studies, becauſe of the Charge on Tetliouſ - 
neſs of it; and others deſign'd for the Prieſt hood, Who; by Cuſtom ate in a 
manner barr'd thoſe Societies; I wonder that ſuch Youths ate not inſtructed 
in their Colleges at home in à General and Compend ious Knowledge of our Laws, 
and the Reaſon of them, that they may underſtand what they hear or read 
upon that Subject; and that the Publick may have the Benefit of their Aca- 


demical Learning joined with it. "DE A mon Nad r 
The excellent Biſhop Stillingſleet hath ſhewn the Way how Scholars ought to 
ſtudy the Law, and what Progreſs may be made by a private Search. He 
hath written ſo accurately upon ſome Subjects of it, that none of the long 
Robe have hitherto pretended to correct him. His Argument in the Houſe of 
Peers, (to ſettle Peace and Quietneſs in our Univerſities) upon the Caſe of 
Philips and Bury, concerning the Viſitatoriał Power, then an abſtruſe Queſtion, | 
was neyer yet anſwered; tho', for ſbme Reaſons, I believe; he had the Aſſi- 
ſtance of an excellent Argument delivered im the „e before he 
thought upon that Subject. If that worthy Prelate had had a due Reſpett 
paid to his Skill in our Laws; he might have preſided in our higheſt Courts 
of Tuftice with as much Reputation to the Publick as ever any Ecoleſſaſtick 


before him. And there are ſom& now eminent Divines living, Who have a 


great Inſight into the general Parts of our Common Law, from an occaſional 


and private Enquiry into our Rooks. „ 007 IE SEOSIWONLT, 7 
In the Univerſities. there are publick Profeſſors of the Roman Law, and 


Lectures read in the Schools upon ſome general Titles of it. And young, Men 


think themſelves obliged to read an Iuſtitute of the Imperial Laws and a 


(a) Com- 
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ment upon the Title De Regulis Faris, and then ſtud⸗ D Grotius 
10 Puffendorf. Every one who pretends to be a e WIE to read 
thus: far in the Civil Law, and to know the belt, Books, in that Prafe: lion. 
Iheſe two laſt Authors have drain 'd out of many Volumes ef the Civil Lawz 
the: greateſt Part of the rational Learning congerning the natural Rights of 
Mankind, which our Eugliſh Lawyers do nat diſallow of. But if you go far- 
ther in this Study, have a care leſt you take a Fancy, (as too many have done) 
bringing our Laws to the Standard of the Civil Law inlevery Point, an 
withobt;Enquiry what is in uſe, or not 4 becauſe it ſets the Underſtanding « 
an gli man upon a wrong Biaſs, and makes him leſs capable of ſerving. at 
home in many publick Stations. A Civil Lawyer in the Houſe. cf Commons, 
in Memory, was an Inſtance of this Truth, who, upon every; Debate, 
would be'amuſing the Houſe with Authorities out of the Digeſi and Code, and 
wing them to underſtand how Matters haye been heretofore managed ,u, the 
Rota, or | Imperial Chamber, whereas ſome of our own Lawyers t "nh the 1+ 
ſelves as wile as Papmian or Ulpian, having the Advantage of coming after 
them; and ſome of our Senators as good ſudges cf Reaſon, and of what 18 
proper to be done, as any foreign Aſſemblies, or Tribunals. The. Ciyilian 
mh bw ſpoke more to the Purpoſe if he had cited Texts out of the Books 
of νnurs and Deuteronum), and told them how Affairs ſtood formerly in the 
Sunbed im. The Common Law has long ſince borrow'd almoſt all that's worth 
kniwing from the Romans The Niceties of their Practice is of no uſe. The 
noſtoleametbAdyvocates- in our Arebbiſbops- Courts, very ſeldom cite Authorities 
in:selatibn to that Part; but after a plain Method of Proceſs laid down, have 
am Exe upon the Laus of Exgland in their Determinations, when plauſible Rea- 
ſons pleail for them. So that this Study may be encouraged under the Ma- 
hagement of a Judicious Perſon, of one that is not a Pedant, or a Bigot to it. 
he Canon Law is alſo read and practiſed within the Univerſities: And even 
Divines think themſelves under a Neceſſity to read the Iuſtitutes drawn up by 
Lancellot or Corvinus, and to conſult the, JJeerees and the -Decretals with the 
chief Canoniſts for ſettling of Caſes of See and to inform re 
in Church-Hiſtory. This Method alſo is ſo far commendable; and if Divines 


: . 


would inſpect the Regiſters of our Eccleſiaſtical Courts, and (d), Clark, as to 
the general Practiòe, they hw pitt be ſufficiently;qualified for the Offites in thoſe 
Gomrtsz"the: Profits of which honourable Poſts ate often of Neterlity-given to 
the. Eaity over the Clergy, (furniſhing our Enemies with a ſpecious Objection 
againſt bur * I Government) becauſe the Olergy are generally un- 
fit for them. As to the common Buſineſs; (e) Lynwood, ( Degg, (g) Godol- 
pin, h M at ſon, &c. are the Oracles which our beſt Canoniſts will vouchſafe 
to conſult upon all Occaſions; and every Student may quickly learn the Skill 
of turning to an Hdex, as well as the moſt celebrated Practiſers. | 
Some other Arts and Sciences taught in the Univerſities, ſcarce deſerve the 
Pains and Labour employ'd about them: The Nut is ſo hard or fo dry, that it 
is not worth while to crack it for the ſake of the Kernel. And certainly, That 
cannot be Learning, which is of no uſe to the Publick. We muſt do by theſe, 
(while we grow in Years) as ſome do by their young Univerfity-Acquaintance, 
ſhake them off by Degrees, and endeavour to forget them. For that which 
may be commendable in a young Wit, may be Impertinence in an old one, 
N ova makes Men wiſe is prineipally to be fought after: Or if we 
ſtudy. Words at firſt, we ought to ſtudy Things afterwards: A prudent Man 
need not be aſham'd that he has not ſpent many Years in turning over Books: 
of Logical and Metaphyſical Diſputations, in compoſing Greek and Latin O;a+ 
tions (Compoſitions: in Exgliſ upon Moral and Political Subjects, will be 
moren uſeſul) in ſweating over the Poets, or in verſify ing; in Criticiſms, or 
ſearching out the various Readings, on profane Authors, in Chronological 
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AECOINS")0 Ti gt Lanna 
(U Brenchurſlius, or Peckius De Reg. Juris. GJ Be ute Bali & Pacis. (e) De 
Jure Nature & Gentium. (4) Praxis Franciſci Clark In For Eceleſiaſlico. (e) Gul. 
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land be baniſhed thence, and young Scholars in a Manner debarr'd that Study? 
{t us, even than the Civil and Canon Laws; 
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three or four Years ſpent. in other Arts and Sciences, let them be info n'd, 
That if they qualifie themſelves to read ſome Reports or Arguments i our 


| tter End can they propoſe by their other Studies? I may ſay of the 
Common Law, as an ingenious Gentleman has ſaid of the Mathematicks, 
( That it will accuſtom the Mind to Attention, give it a Habit of cloſe Rea- 
ſoning, and free it from Prejudice and Credulity. Yet with this Advantage 
beyond the ſpeculative Part of the Mathematicks, that a ſuperficial Knowledge 
of our Law will be more uſeful. than uebi a Knowledge in the Mathematicks; 
. which will ſcarce ſerve any other Purpoſe than to tie and untie a Knot, or to 
furniſh a Man with uncommon Hiſceurſe. Que: muſt be a Maſter of that Sci- 


| Enke, or elſe he will profit little, by Me: 11 93 3 E 8 


It wilf be of great uſe. 10 Scholars. in their Colleges upon Debates concer- 


ning the Meaning of their Statutes, and the Power of their Viſitors; for that 
the Caron Law is the only Rule to judge of them, or that Viſitors ma) execute 
their Sentences with  Eccleſaſtical Cenſures, is an exploded Opinion.” They 
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will be directed alſo how to diſcourſe more 3 their Tenants or 
their Council, and to 0 College Revennes withy more Underſtanding, 
and to better Advantage. Iheir Governors have greater Need of this Learning, 
debaule their chief Buſineſs is to direct in the Temporal Affairs belonging to 
their Societies. | ol : 13 | THY 1 — a } 1801 94 5 L 118111 T's . F 

Many young Gentlemen of Eſtates retire early from, the Uniyerſities into 
the Country, and are put into the Commiſſion of the Peace ſoon after. Now 
if they are taught here no more than the Meaning of our Law- Terms and their 
Definitions, or to underſtand an Ad of Parliament, they would be more ſer- 
pieeable'to their Country in ſuch Stations, and not led into ridiculous Miſtakes 
by igherant Clerks, as they too commonly are. rn, GO Tex HR 
Ait dar Student enters at laſt into Holy Orders, and is taken into the Family 
6f {bite Perſon of Quality as a Chaplain, he will have more Eſteem. there on 
this Account; and be conſulted in their ſecular Concerns as well as ſpiritual 
whetead at preſent, (thro the Irreligion of the Age we live in) ſuch Men are 
frequently retain'd only for Faſhion ſake; and too often ſlighted as mere Scho- 


- 


I the is preferr'd from thence, or the College, to a Country Benefice, a 
Geber Knowledge in our Laws will raiſe his Character in the Neighbourhood, 
WT IP his litig ious Pariſhioners in ſome awe. For they will be glad of Oc- 
Saſſofls to invade his Right, and to make their Parſon truckle to them, becauſe 
they Tee dally that Clergymen are frequently frighten'd into unreaſonable Com- 
pp age the Power of a ſordid Patron, or Threats of others, being ignorant 
Stiche Advantages on their own Side; dreading to ſwim far for fear of ſink- 
Ang. An Arreſt of à poor Vicar: is a fort of an Execution; and the Sight of 
A Wirst is aftoniftiing to him. But were Clergymen acquainted with the little 
Akts of Attornies, or ſenſible of their Ways of raiſing falſe Alarms, they 
would not be ſo full of continual Fears and Diſtruſt, and might apprehend 
that they were not ſo near Deſtruction and Ruin, as they are apt to imagine. 
Heretofore Clergymen ſtudied the Canon-Law, when their Properties were 
ſubject to that Law, and now ſince our Temporal Courts have the Rule almoſt 
in all Caſes, why is there not the ſame Reaſon to ſtudy our Common Law? 
Obſerve, that 1 ſuppoſe my Clergyman to be upon his Defence, Met ſtand 
upon his Guard. I would by no Means have him ſo confident of his Skil 
to proſecute for every Trifle, under Pretence of ſuing ſor the Rights of his 
Church; and the Benefit of his Succeſſors: No, nothing renders a Miniſter of 
The hel more odious to his People, than a contentious and a craving Temper. 
And if his Pariſhioners ſhould once foil him at Law, (Which if ſwearing will 
do the Buſineſs, is not a Thing impoſſible) they would deſpiſe him ever after, 
Alid make his Life uneaſie. I put the Caſe as if he were under the Neceſity of 
Profeenting or Defending; and then I am confident that he will ſee no Rea- 
ſon to repent of having ſpent ſome Time in reading the Elements of our Law 
and our Acts of Parliament, as to have Skill enough to underſtand what he reads 
in our common Books or our Statutes; or to put his Caſe right, and to appre- 
hend the Opinion of his Council; or the Method how to proceed upon a pro- 
bable and ſure Bottom. UNS. WY "a 
A General Knowledge of the Engliſh Laws will make him very uſeful amongſt 
his Pariſhioners, not only to ſupport them againſt the Oppreſſion of others, 
but to determine common Controverſies by way of Arbitration amongſt them. 
The Country Farmers often diſquiet themſelves and others upon mere Fancy, 
and ſquander away their Time and y for Advice upon very obvious Mat- 
ters relating to their private Concerns; but. a little plain Law-reaſoning may 
compoſe their Minds, and convince them. As this will be a Miniſter's Duty, 
o he will gain the Love and Eſteem of his Flock by it. But be ſure, let him 
do al this for God's ſake, and never accept of a Fee or Preſent for his Pains , as 
rieceffary to avoid all Suſpicion of Covetouſneſs, or Deſire of thruſting his Sickle 
ihfs other Mens Corn. However. the Abuſe of good Things can be no Argu- 
ment-againſt-the true Uſe of tem. 
Clergymen qught to ſtudy our Law for their own fakes too, becauſe no 
Men in the Nation are under ſo eee Obligations, 
alt n 1 
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or tied to the Obſervanteiof more Laws, Eccleſiaſtical and Civil, than them- 
ſelves. Paſſing over the Laws which they are bound to obſerve in common 
with other Subjects: Let any one read the (mn) Statutes of Uniformity, to qua: 

lIifie himſelf, for Inſtitut ion and Induction into a Benefice, and I believe he wall 
be ſatisfied that the, Knowledge of ſome | Law is neceſſary to apprehend their 


Meaning. I never heard of any Man that perform'd all (that ſeems to be re- 


quired) exactih. It is to be with'd |that theſe Acts were all thrown into one 
pram Statute, for as they ſtand they are ſo intricate, that they are become mere 
nares upon the Clergy: The moſt zealous Conformiſts to the Doctrine and Di- 


ſeipline of our Church have been ouſted of their Titles for ſome ſmall Defects 


and Omiſſions, which could never be the Intention of our of e Let any 
one alſo read the (n) Teff Ad; the Ads concerning (o) Firſ-Huiti, and Tenths , 


( Sony's (9) Reſidence; (r) the Fifth of November; (ſ) the Twenty, Ninth. of 


May; the; Ad againſt (t) Curſing and Swearing; the Statutes concerning (a) Mar- 
rzages, Births and Paptiſme (x). Burials in Woollen , concerning (% Briefs, 
(⁊ Beggars, &c. beſides Proclamations, Iuj unctions, Canons and Conftitutions almoſt 


innumerable, and he will be of my Opinion, That thoſe Laws ought to be ſtu- 


died by the Beneficed Cler y; and that they do require ſome Induſtsy to un- 
derſtand them, and avoid their Penalties. ib dan on <: 
Perhaps the higher Powers may think it convenient to put a Clergyman into 


the Commiſſion of the Peace; this gives him more Credit and Authority, eſpe- 


cially if he has equal Knowledge in his Duty with the ,reft of his Companions. 

However, this affords him an Opportunity to converſe with the beſt Men in the 
. and to improve his Study, and thereby to 

by his Skill and Intereſt to protect his Brethren of the Clergy, and 


County, at the Aſſizes and 8 
be able | 
others, from any hard Uſage or Oppteſſion. If he is cautions in his private 
Converſation with the Gentry here, and of a merciful and healing Temper, in 


all Probability he may have ſome Influence. 


() 3 Jac, I—— 


The Buſineſs of a Country Juſtice may be underſtood without much Diffi- 
culty: (a) Dalton (to be conſulted when a Caſe offers) will ſufficiently inſtruct 
him in the; Law, [concerning 'Felonies, Hue and Cry, Forcible Entries, Bail and 
Maixprize, Breachbes; of the Fare, and Good Behaviour, Settlements of the Poor, 
Baſtard Children, Pariſh Rates and. Taxes, Cottages, High-Ways, Ale-Houſes, Game, 
Conflables and Overſeers, Lord's-Day, Swearing and Curſing, Drunkenneſs, Vagrants, 
Watch and Ward, Waggons and Carts, or the like common Buſineſs. b) Kilburn 


will furniſh him with good Forms for Licenſes, Warrants, Mittimuſes, Recogni- - 


xances, Orders, Paſſes, &c. When the Law is to be put in Execution out of the 


Seſſions; as other (c) common Books will give him ſome Directions for the 


Buſineſs to be done within it. | 


And now methinks it is no ſuch diſagreeable Sight (as ſome imagine) to * 


the Laity and Clergy (Moſes and Aaron) ſit upon the Bench together in a Court 
of Juſtice. Probable it had been more for the Intereſt of our Clergy, if the 
Bithop of the Dioceſs and the Elderman had continued to fit together in the 
ſame Court to this Day, as they did till the 21 Year of Villiam the Conqueror. 

If ſome of the inferior Clergy were return'd, and 1 upon Juries in 
Cauſes that concerned the Rights of the Church, (as they are upon Trials of 
a Fus Patronatus in the Spiritual Courts) I ſee no Abſurdity in it. They 
cannot be forced to it, but they may conſent and waive their Privilege. Sure 
am that Experience ſhews it to be SL to truſt thoſe Cauſes wholly to a Lay- 
Jury; half of which too often are Diſſenters to the eſtabliſh'd Church, or well · 
wiſhers to them. They will be put into better Hands, if Clergymen (acquain- 
ted a little with Law-Affairs) were mixed with them. 25 175 
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he Country Clergy will never live in Credit or Eſteem, till ſome of them 
are inveſted with more Power and Intereſt in Civil Affairs, or more of them 
m into the Commiſlion of the Peace. Where the Clergy are lighted, Reli“ 
gion will be ſlighted too. Now the Ruſt icks know no Difference betwixt Pariſh 
Prieſts: In their Opinion all are equally deſerving, except where there is 
groſs Immorality. Thoſe that live with the greateſt Hoſpitality ſometimes fare 
che beſt. But as for retired Sobriety, deep Learning, ſolid Preaching, private 
Inſtrucrion, c. without Authority, theſe are Vertues which ſeldom create any 
real Reſpect amongſt the generality of them, but are often miſconſtrued into 
Covetôuſheſs, Hypocriſie, ill Nature, and a troubleſome Behaviour, They will 
judge only by external Appearances in their Families, and the Intereſt they 
have in the Country. So that if ſome Clergymen were armed with a little 
Power to puniſh extraordinary Extravagancies, the Clowns would value them, 
and be fooner brought to live regularly, than by good Example, or Religious 
Advice only. Theſe will not fill their Bellies, or empty their Pockets. They 
love where they can get, and fear where a little of their Money may be in 
Danger. $008 | | | ISA 
oy Clergyman is preferr'd to a higher Poſt, let him be aſſured, that there 
is no underſtanding our Conſtitution- without {ome Knowledge in our Common 
and Statute Laws: He muſt have ſtudied the Prerogatidve, as well as the Liber- 
tief of the People, and their Rules concerning Property ; for after all the Schemes 
that are laid down to make us a happy Nation, the Clergy in a more particular 
Manner are concerned to ſupport the Monarchy in its juſt Rights, as their 
trueſt Friend. In a Word, No Man muſt pretend to govern well here in En- 
land, unleſs he takes our Laws for his Guide: And particularly my Lords the 
Biſhops will find the Advantage of this Knowledge in governing their Dioceſ- 
ſes at home, by being informed in the true Extent of their own Power in 
their Palaces and in their Courts, and how to- defend their Juriſdictions ; where- 
as for want of this Learning ſome of them heretofore have frequently fell 
into great Miſtakes, making themſelves liable to Actions, or elſe have been 
often defied by moſt notorious Offenders, who eſcaped Puniſhment by diſcou- 
raging them with Proceſſes out of the Femporal Courts topping upon thoſe 
about them, who wanted Skill and Ability in our Laws to adviſe and manage 
the Proceedings againſt them. , d e t NO as te 
Upon theſe Accounts the Study of our Laws is to be recommended to 
the Univerſities for the Education of your Vouth; eſpecially for thoſe who 
deſign for Holy Orders, that they may be put in a Way to make farther Im- 
provements to claim their Rights, and to defend themſelves in their ſeveral 
Stations which they may be afterwards called to: | 
But if Temporal Confiderations will not have ws Influence, let it be enqui- 
red whether this Study will not very much contribute to their Knowledge in 
Divinity; I mean as to the caſuiſtical Part, and the Reſolutions of Caſes of 
Conſcience : For oftentimes our Duty towards God is to be regulated by the 
Determinations of Humane Laws; which will make that to be Reaſon now, 
which was not ſo before that Determination. For Example, The eldeſt Son 
ſhall inherit his Father's Lands at the Common Law ; and if no Sons, all the 
Daughters equally; in Burrongh Engliſh, the younger Son ſhall be Heir; and 
in Gavelkind, all the Sons together thall inherit the Land, as Daughters at the 
Common Law. Now if the Queſtion is asked, How ought Lands to deſcend 
according to Conſcience? The Law gives Directions. Conſcience gives it to 
the eldeſt Son in one County; Confcience gives it to the youngeſt in another; 
and Conſcience gives it to Sons or Daughters Share and Share alike in a third: 
And ſo Conſcience ought to follow the Determination of Law upon this fol- 
lowing Queſtion, viz. A Man ſeiſed in Fee hath a Son, and makes his Will, and 
deviſes his Eſtate to his own Father: The Will is written with the Teſtator's 
on Hand, ſubſcribed with his Name, fealed-with his own Coat of Arms, and 
publiſhed "in the Preſence of Two Witneſſes. The Son notwithſtanding enters 
upon the Land as Heir, and inſiſts, that by an Act of Parliament, 29 Car. 2. 
there ought to be Three Witneſſes at leaſt to every Deviſe of a Freehold. 1 
take it to be very clear, that the Son 1s not. bound to ſubmit to his Father's 
51070 Þitention : 
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Intention: For as the Will is void in Law, fo it lays no Obligation 

in Conſcience to ſubmit to it. And therefore I have often reflected upon the 
Miſtakes of ſome good Men, who have perplered others with Doubts; and 
Scruples about their Title to their Eſtates; urging the Deſign and Intentioniof 
Teſtators; and calling upon Equity and Conſdienc in Oppoſition to the De- 

ci ſions of Law, as if Conſcience and Reaſon were never to be ruled by it. 
But as an Anſwer to all this which is advanced on Behalf of the Clergy, 
upon a Suppoſal, That they may be now and then a little more concerned in a 
Share of the Civil Affairs: Some over-righteous Men, (who think it convenient 
to keep the Clergy low) will tell you with great Demureneſs, That Cletgy- 
o7 mene Buſineſs enough to do if they mind their Cures only; that he Nh 
has the Care of Souls, may ſpend all his Time in Reading, Meditation, 
© Prayer, Preaching, Catechiſing, and Viſiting the Sick : Upon which Ac- 
cqünt the Apoſtles declared, They would not leave the Word of God and 
eſkrve Tables? tho' that Employment was an Office in the Church.“ To-this 
Effect un (d) Author, who ſpeaks the Senſe of a Party. The former Part of 
this Argument may as eaſily be turned againſt Lawyers, Soldiers, and Tradeſ- 
men; they have Buſineſs enough in their own Callings. But to give a plain 
Anſwer: To leave the Word of God and ſerve Tables, would be to deſert their 
Cites © For thoſe who ſerved in that Office were the Treaſurers of the Church, 
and kept the common Stock, and thoſe Eſtates 'which were laid at the Apoſtles 
Feet, to diſtribute them to the Poor, as they ſaw. Occaſion; which Ottius the 
Twelve Apoſtles could not diſcharge without other Aſſi ffances. But cannot 
we ſpare a few Clergymen opt of fifteen thouſand, to look ow and then into 
a Law-Book; or ſome few in a County to go ſometimes for to or three Days 
to the next Market-Town, to confult with their Lay-Friends, for the good 
Government of the Neighbourhood, without forſaking their Callings? The 
Clergy need not forſake their Cures or ſpiritual Affairs, or do any thing incon- 
ſtent with their Function by ſuch a Study, or by ſome Sort of ſecular Em- 
ployments; for at ſuch Times they are promoting the Intereſt of Religion, 
| bo yin how to defend it, and ſerving God in regulating Mens Manners 
4 | ro Juſti Sor Mercy. i Abt I E ta 
The- Apoſtles lived under Heathen Princes, and could not be employed in 
Temporal Offices under them without Scandal to Chriſtianity ; but, now when 
Kings themſelves are Chriſtians, the Clergy, inveſted with civil Authority, 
have great Opportunities to advance the Goſpel, and maintain the Government 
of the Church. And if ſome of the Fathers have ſnew'd their Diſlike of em- 
loying Clergymen in ſecular Affairs, their Notions ſeem to have been calou- 
ated for a monaſtick Life, which can have no Force in a Proteſtant Country. 
Ecclefiaftical Perſons may as well be debarr'd to have any Temporal Eſtate, or 
to be Executors or Adminiſtrators, Guardians or Truſtees. But to look higher: 
(e) Suppoſe one of the Blood-Royal was a Clergyman, and the Crown ſhould 
deſcend to him, he may execute both thoſe Offices, and be God's anointed in 
both. Before the Law Melchiſedeck was King and Prieſt. And it was never 
thonght a Crime in the Fews to give Commiſſion to their Prieſts to be even 
Generals in War, and Governors of Provinces. Under the Law, Controverſies 
were to be decided by the Prieſts and Judges, Deut. 17. and 19. Eli was both a 
Prieſt and a Temporal Judge; and Eſdras, after the Captivity, was both a 
Prieſt and chief Governor in ſecular Affairs. Our Saviour indeed refuſed to 
give Judgment in a Oiminal Cauſe of Adultery, and in a Civil Cauſe, about di- 
viding an Inheritance; but he did this to convince the Fews, that to be a King 
was no Part of the Meſtab, and becauſe he was a private Perſon, and had no ſuch 
Authority in that Common-Wealth. But St. Auſtine is ſo far from thinking it 
unlawful for a Biſhop to judge in Civil Cauſes, that he infers from 1 Cor: 6. 
a Neceſſity for him to undertake that Duty. Truly, where a Chriſtian So- 
ciety is planted amongſt Hereticks or Schiſmaticks, it is of Neceſſity that 
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che Clergy ſhould accept of ti Share with the Laity; and then if the Civil Af. 
irs. are luch wherein Civil and Eccleſiaſtical Offices may, be united in the 
ame Perſon, without Prequdite to either of thoſe Employments, I cannot find 
any Reaſon Why Clergymen ſhould be totally excluded. -  _ | 
The fame () Author intimates, ©* That ſeveral Laws have been made to 
« reſtrain the Clergy from exerciting ſecular Employments. The Emperors 
«"Honorins, Theodofins, and Fuftiman, have prohibited the ' ſame by the Civil 
Law; and the Common Law of Frgtad too ſeems to diſcourage it, as ap- 
by a ſpecial Writ in the Regiſter, providing that a Maſter of an Hoſpi- 
04 8515 eing a Clergyman, ſhould not be choſen an Officer in a Mannor, to 
« mhich;.that Hoſpital did belong, as contra Legem & Conſuetudinem Regni & 
7 | um. vp Oy 10 0 by 85 4.5 | : | Arg * 11 
5 that Clergymen ought not to be Shopkeepers or Farmers, or to in- 
texpoſe in any ſuch ſecular Aftairs; nor to be Bailitls or Conſtables, nor 10 
ſerve in any mean Offices; and that a Reſcript of Honorius and Theouoffui and 
1 2015 ſeem to be againſt their intermeddling in any ſecular Af- 
fairs at all: Nay, That the Canon Lam ſpeaks to the ſame Purpoſe, as alſola Con- 
ſtitution of (g) Othobon. But this does not prove that the Clergy ought not to 
ſtudy the Law. And if the Civil and Canon Laws prohibit them to bear ſecus 
lar Offices, Poſitive Laws are not immutable. But what ſignify theſe Imperi- 
al Laws and theſe Canons here in England, if they were never received, or in- 
cot por ated into the Body, of our Common Law ? Or if they are contrary to the 
Law of the. I. nd? (i⸗ What will become of the whole Frame of our Government, 
and. of. our iu Rights and Properties if the producing of Imperial Edifs, (1 ſay the 
ſame of. Canons) would. be Ty hi to overthrow them ? Yet (k) Conſtantine, before 
the Papal Power was advanced) ſuffered the Biſhops to try all manner of Cau- 
ſes; which concerned either Clergy or Laity, upon Appeals from the Civil Ma- 
giſtrate. Upon (I) which the Conſtitutions De Epiſcopal: Fudicto in the Theodo- 
fian, and that De Epiſcopal: Audtentta in the Fuſfinian Code were founded. And 
the Gloſs upon the (m) Novels of Fuſtinian obterves, That Biſhops, (the Caſe. 
is the ſame of other r N. may concern themſelves with the Affairs of 
the Common-Wealth (u) when their Prince calls and commands them. 
As to the Reſtraint of the Clergy by the Common Law, it is to be obſerved; i 
That the Writ in the Regiſter exempts the Clergy from. mean Offices for the 
Honour of the Church; but does not prohibit or feſtrain them. Neither Com- 
mon nor Statute Law exempts or reſtrains them from ſecular Employments of 
Credit. Nay our Laws do allow Epiſcopal and Archidiaconal Juriſdiction to 
Clergymen, to punith even Lay men for Crimes not only of a ſpiritual Nature, 
4s. Inceſt, Aduſtery, Fornication, Hexeſie, &c. but to try Cauſes between 
Laymen in temporal Matters, touching Wills, Legacies, Defamation, &c. and 
to lhe Surgeons, Midwives, and School-Maſters. By our Fundamental Con- 
ſtitution, Biſhops are Members of the upper Houſe of Parliament, who in con- 
cnrrence with the Lay-Peers, try all Cauſes upon Writs of Error out of the 
King's Bench, and Appeals from our Courts of Equity. And all this is very rea- 
ſonable, ſince our Church has been united and incorporated into the Civil State: 
For the Cleigy ought to have a Share with the Laity in the governing Part, 
where the Rights and Freeholds of the Clergy as well as Laity are concerned in 
it. (o) And 1 believe there is ſcarce any Monarchy in the World where 
the Clergy are excluded from it. Tis true, (p) The two Houſes com- 
“ plain'd in the 45th Year cf Ed. 2. againſt Clergy-Officers in the Government; 
and that ſuch AlVcwances might hereafter tend to the Diſinheriſon' of the 
*.Crown, and great Prejudice of the Realm, and therefore they pray the King 
„that he would employ Laymen. This was a very ſeafonable Complaint, 
when the Pope maintain'd his uſurped Authority over our Monarchs by this 
Practice. But are our Clergy now under Oaths to ſupport the Pope's Supre- 
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—(f}tdem. pag. 4. (g) c. Cum. Honeſtatis, () v, Articuli Cleri, ch. 8. (i) Stilling. Ec- 
clej. Caſes, 2 part, ch. 1. pog. 241. (k) Sozomen Hift. Lib. 1. c. 9. (7) Eccleſ. Caſes, 2 part, 
P. 242. (m) Nov. 6. Cap. 2. (n) So Conſtit. Othobon. c, cum Liberatis. (0) V ide. Eccle/. Caſes, 
2 Fart, p. 235. (Letter, &c. p. 106, | R : Loa 
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it to a foreign Power ? When that is the Cafe, f will concur with the DE Ns 
of the Clergy to petition" again to remove them; and that they may not. 
truſted out of the Bounds of their Pariſhes, But as the matter ſtands at Fügt. 
an Excluſion of the Clergy may n Pope's Buſineſs by dividing 
the Intereſt of the Church fiom that of the State; tho the Reformers in 164.1 
did not ſee into this dangerous Conſequence, When they prevailed upon King 
Charles the Firſt, to diſable Clergymen, by Act of Parliament, e 
any Temporal a or Juriſdiction. Hopvever, the Ge. have the Taw 

e, and that Act of 41 was repealed upon the Reſtauration, * 


14 *. | 27 E IN ; | 7 Fi 
Sai in ſome Civil Employments, but thoſe that deſire to trample on them. 
or that 


| our own Laity againſt ſuch Allowances, do ſelves exerciſe ithorit 
over the reſpective Members of their Congregations with a high Hand, tho' 


11475 


Laymen amongſt them Exerciſe ie ce and our Clergy be ex- 
eluded frem the Exerciſe of Civil; „„ of wn 
Did I propoſe any thing to gratifie Ambition, or that Would turn to the Pre- 


beg leave to adviſe your Youth defign d for Holy Orders, to make the Laws of 
England Part of their Studies, for the many Reaſons which I have hinted a 


own Judgment in ſo nice a Matter. 

It is to be much lamented, that we have not any complete Syſtem of our Laws: 
We are forced to learn it chiefly by Tradition, and Obſervations upon the 
Practice of it in the Higheſt Courts. But for want of ſuch a Syſtem, there have 
been ſeveral Methods recommended to young Beginners, who do not deſign to 
make the Law their Profeſſion. Amongſt others, it has been adviſed to read, 
firſt, of all, Finch's Diſcourſe of Lay. 'This is the moſt methodical Book extant 
that' ever was wrote by one of our Profeſſion; it almoſt follows the Method 
o Fuſtinian's Inſtitutes. For having, by way of Introduction, treated of the Law 
of Nature and Reaſon, and of Poſitive Laws, He diſcourſes, 1. Of Perſons taken 

notice of in the Common Law. 2. Of Rights and Poſſeſtons. 3. Of Offences. 4. Of 
Contts of Fudicature, or of Original and Fudicial Proceſs. Indeed (ſay they) if 
his Book was reviſed by marking what is antiguated, and by adding the 
new Statutes with References to Coke's Commentary on Littleton, &c. a 
Youth might have a good Syſtem in his Mind in a ſhort time, However let 
Wentworth's Office of an Executor, and Hale's Pleas of the Crown be read in Order 
when the Scholar reads of Teffaments, and of Offences, in the Second and Third 
Books of Finch's Diſcourſe of Law. That Book under the Name of Wentworth may 
be relied on, while Spinburn and Godolphin of Teftaments (being Mixturesof Coni- 
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mon and Civil Law) are not always to be traſted.: For the ether underſtand- 
1 1g. 0. ſome other Chapters, there are many Books of late publiſhed upon par tiru- 
II Subjects. as in other Arts and Sciences, Whieh may be curſorily conſulted 
4 the Syſtem is too ſhort or difficult. "A | 


— 2 —— — — wo 


2 But: after all, Littleton's Textures, with Cole's Commentary,.” (at leaſt as far as 
the Text is directly explained) muſt be read and ſtudied, if the Student in- 
tends to proceed upon a ſure Bottom: For to thoſe Books, and the reſt of Coke's 
Tnftitutes, the Scholar muſt be always tarning, they being the beſt Authori- 
ties in our Law. Coke need not to be followed in his Digreſſions and Variety of 
Cates, for it is not deſigned to make our Student as great a Lawyer as himſelf. 
But whatever is read, the Student may always keep Finch's Method in his 
Mind, and upon a Review reduce all to his Order, This will enable him to im- 
prove, himſelf by Diſcourſe and by Converſation with Attornies and Law 
ro It is adviſeable to get a Common-Place-Book, after two Years are ſpent in 
the Courſe of Reading, to enter the Abſtract or Subſtance thereof under pro- 
per Alphabetical Titles. Rolls or D'Anvers Abridgments, () &c., will be of 
reat uſe to him, where with his own Collect ions, he may ever after ſee at one 
View the general Caſes concerning any one Subject. 353 
„All Methods, 79 5 that you have the Statutes abridged by Wingate and Vaſß- 
ington, &c. as allo Cowel's Interpreter, or Blunt's Dictionary, to explain the 
aw-lTerms, and PFitzherbert's Natura Brevinm, to be occaſionly informed in the 
Nature of the common Vrits, which are mentioned or referred to. 
; Amongſt our Statutes or Ads of Parliament, have a particular Eye on the 
77 of Tenures enacted the 12 Car. 2. and the Statute of Frauds and Perju- 
ries made the 29 Car. 2. For much of the Law is altered by them fince Littleton, 
Finch, or Coke wrote. And ſo regard muſt be had to thoſe Acts of Parliament 
which are of daily Uſe. Such are the Statutes, (to take them in an Alphabeti- 


- 


Order, as 1n the Abridzment) concernin e dj of Inteſtates Eſtates, 
Bail and Mainpriſe, the Crown, Diſtreſſes, Election, Fines, Habeas Corpus, Infor- 
mers, Fudicial Proceedings, or Amendments of the Law, Limitation of Addons, the 
Enabling and Diſabling Statutes concerning Leaſes the Statutes con cernin g the Diſolu- 
tion of Monaſteries, Officers and Offices, Recover ies, Reſidence, Services and Sacraments, 


| Tithes, Uſes and Enrollments, &c. 


At the firſt Entrance on Study, let the Student be taught what Titles of the 
Lay are leaſt in uſe, to ſave him an unneceſſary Trouble : If this is obſerved, 
the Learning will not be ſo difficult or tedious as is commonly imagined. Sir 
Matthew Hale's Preface to Roll's Abr idgment will inform him, : 
That the Title of Dower, and its ſeveral Kinds, (as ad eſtium Ecclefie, &c.) is 
neglected by the common Uſe of (7) Jointures. 

That the Titles of Homager, Fealty, Eſcuage, Homage, Aunceſtrel, may be but 
curſorily read over. 

That Tenures by Knight Service, and its Appendixes, as Wardſbip, &c. are all 
become uſeleſs by the (/) Act of Alteration of Tenures. 

That wants in Villenage, and the ſeveral Appendixes thereof are now alſo 
antiquated. | 

Fhat the Titles of Profeſion and (t) Deraigment are wholly taken away. 

The Learning touching the Title of Rents now depends much upon the Sta- 
tutes of Diſtreſſes, particularly upon the 2 J. & M. Chap. 5. which is an Alter- 
ation but of late. e, . ; 

That Preface will acquaint him that the Title of Deſcents, to take away Ex- 
tries, and continual Claim, is very much abridged by the 32 H. S. ch. 33. 

That the Title of Attunment was a difficult Title with its Appendixes, Suid 
Furis clamat, quem redittum reddit, po que ſervitia, & But it grew almoſt ob- 
ſolete by the Invention of Fines to Uſes, by Bargain and Sale, by Leaſe and Re- 
leaſe, and by Deeds enrolled, according to the Statute 27 H. 8. ch. 15. which alſo 
ſupplies the Difficulties of Execution of Eftates by Livery and &. And in- 
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(4) Avridgments by Brooks, Fitzberbert, Huzhs and Shepherd, —r):7 E, s. c. 10. 
(#1 va) Care 2. e. 24. (t) 27 H. 8. 31 H. 8. et | 
deed 
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deed the Learning:of-Attarnmentsis-now wholly rendred uſeleſs by the 4 &.5 of 
Q. Ame, entitled, An All for the Amendment. of. the Law. I 
Some kind of Releaſes/and: Comfy mations are alſo. ſupplied by the aforeſaid ne 
Inventions. 555 eee e 
The Titles of Diſcomtinuance and Remitter are mightily abridged by ſe vera) 
Acts of Parliament. rolgmef ene ett ran eve My : 3 bat = K 15 
And thus the Title of Farranty.need; nat take up much ſtudy of our ygung 
Scholar. Varranties of Tenant for Li fe and Collateral Warranties are made voi. by 
the ath and 5th of Queen Anne. TOM a «yy 4511 2 1 17 1 N 7 5 | wr 8 
y they time you may ſee that Coke's Commentazy on Littleton is ſhrunk up to 
one: Third ens ads Site ar ng a 4 
It will ſave the young Scholar a great deal of Pains, and make his Study” eaſier 
and ſhorter yet, if he is acquainted betimes, 2 wat the Remedy by Afezes,” und 
their ſeveral Forms and Proceedings, are out of uſe in recovering Poſſeitions 3 d 
that Eje&ments are come into their Place. Aſfxes are ſeldom brought, unleſs for 
recovering Poſſeſſion of Offices. Real Actions, as Wiits of Right, Writs o, Entry, 
&c.) and their ſeveral. Appendixes, are now alſo out of uſe. It is a ſhorter L434 
to recover Poſſeſſions by Ejetment. Only in common Recoveries, the Form of ſuc 
Real Actions is preſerved. | cker SE Pony cps 24 
The uſual Methods of Tryal at this Day are by Ejedt ments for Poſſeſſion of 
Lands, Quare Impedit for a Diſturbance in a Title to a Rectory, &c. And for re- 
compencè in Money we make uſe of Actions upon the Caſe, (in Treſpaſs, Aſſump- 
fit, Trover and Converſion) Action of Covenant, Debt, Treſpe s Vi & Ari, See 
WILL: 
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farther of the Alterations in the Common Law, Hale s beforementioned, 
where you may alſo find a Reflection upon Univerſitj- Learning, and what improper 
Judges. ſuch Scholars are of the Reaſonableneſs and. Study of the Calm This: 
But, Sir, I am endeavouring now to prevent theſe Reflections for the future. 
As for the Forms of Pleadings in our Courts at Veſtminſter, there are ſeveral (x) 
modern Books which will ſhew the Student Precedents from the Original Writ 
and Declaration to the Writs of Execution, and Wits of Error, with which he need 
not trouble himſelf any more than with a bare Peruſal to compare theſe Entries 
= the Subject he reads on; perhaps they are not exact, but they will ſerve 
Sturm 2d 01 21.1: «6X Nes ot vi 5 | | 
But as to Practice, the Statutes of Feofails, Fudicial Proceedings, and Amend- 
ments of the Law, will ſnew how much the old Niceties in Form are taken away, 
to prevent any laborious Enquiries on that heavy Subject, 8 H. 6. 12. & 15. 
32 H. 8. 30. 37 H. 8. 8. 18 Eliz. 14. 27 Eliz. 5. 21 Fac. 13. 16 & 17 Car. 2. 8. 
4k FFI nean Ae. 071-0000 0 
Sir Orlando Bridgman's Con veyancer; Billingburſt's Arcana Clericalia, &c. vill 
acquaint you with the Order and formal Parts of a Deed, and the ſeveral Forms of 
Conveyances. 5 e ob rs ng ny 
And thus for the Practice of the High-Conrt of Chancery, there are ſeveral () 
modern Books drawn up for the Uſe of young, Clerks, which will inſtruct the 
Scholar in the Form of a Subpena, Attachment, Proclamation, Commiſſion of Rebel- 
lion, Bill and Anſwer, Plea, Demurrer, Replication, the Form of an Order, Afida- 
vit, Interrogatory, Commiſſion to examine Witneſſes, &c. Depoſition, Decree, and 
Sequeftration. There are alſo Reports of Chancery Caſes, lately publiſhed, which 
may be of uſe. Me SOR a9 
With | theſe Inſtructions, Furniture and Expence, a young Scholar in the 
Univerſity may gain a tolerable Inſight into; our Laws, and a general Notion 
of our Way of Pra@ice, and be able hereafter to underſtand our Reports 
which are moſt Reaſoning, when, he deſires to be ſatisfied in the Judgment 
or Deciſion upon any Caſe occurring in the Courſe of his Enquiries. Heretofore 
it was thought moſt adviſeable to begin with the Tear Books, and the 
Oldeft- Reports; but now becauſe of the great Alterations of our Laws, it is 
thought moſt — for a Student to begin with the late; or if he cares not 
to go any farther, he may depend upon the great Abridgements before- men- 
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u) 4 H. 7. 24. 32 H. 8. 36. 11 H. 7. 20. 1 Eliz. 13 Eliz. ch. 10, (#) As Inftruftor 
Clericalis, &c. (y) As Clerk's Tutor, &c. | enn 
| tion'd, 
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tion'd, and follow their References to a Report, when he has a mind to read 


upon his Caſe at large. A Method which no wiſe Man would propoſe to one 


that deſigns for the Bar, becauſe it is too ſuperficial. It is offered as a Method 
to a private Tutor N or a young Scholar in our Univerſities, who 
deſigns for another Profeſſion, or no Profeſſion at all, that he may be ſomes 
thing inform'd in the Nature of the Laws, under which he lives. 

The Chancellor's Court in your Univerſity might be ſo regulated as to conduce 
very much to Improze this Study. Your Fondneſs for the Civil Law upon all 
Occaſions is very unaccountable, and of verp pernicious Conſequence. The 
Oath of your Judges 1s, to determine according to the Laws, Statutes, Privileges, 
Liberties and . Cuſtoms of the Univerſity, without any ſpecial Direction to obſerve 
the Roman Law in their Sentences and Decrees. The Charters mention nothing 
of the Civil Law, but give the Judges leave to try Cauſes either according to 
the Statutes, Privileges and Cuſtoms of the Univerſity, or purſuant to the (z) Law 
of the Land, at Diſcretion. Now does not your Conſtitution give Liberty to, 
take in the Common Law with your Statutes Pf Cuſtoms ? The preſent Strictneſs of 
a Civil Law Practice is to no rational Purpoſe, and of very little Uſe elſewhere. 
And tho' the Proceſs ought to be by Libel, (as your Statutes require) yet the 
further Proceedings muſt be (a) Summarie, ſimpliciter, & de plano, (b) abſq; ſtrepit u 
& figura Fudicii and (c) ſola rei ver itate inſpect :, &c. (d) in Criminal Canſes tis 
ſufficient if the Regiſter ſets down the Accuſation in an Ad of Court. If this is 
ſo, what a deal of formal Trifling and Expence has there been upon the 
Admiſſion of Libels and Articles, and upon the Doctrine of Nullities! 

Your Statutes are plain and certain Rules of Government, and eaſie to be 
underſtood by an honeſt Mind; but if you give ear to unnatural Diſtinctions, 
Fetches and Shifts, and to the Variety of Opinions from every Writer in the 
Civil Law, there 1s nothing to be expected, but an Overthrow of your Diſcipline'; 
nothing but Uncertainty and Inconſiſtency. But this may, be prevented here- 
after, if you have more Regard to upright and manly Reaſoning, and to matter 
of Subſtance m all Debates and Tryals, and to the Laws of England in your 
Decrees, when your Statutes are ſilent. Thoſe are particular, certain, and 
uniform. Tis true, a Regard ought to be had to the Laws in the Digeſt and 
Code, (the Civil Law is wholeſome, if taken with Moderation) or to the 
. 2% ions of Bartolus, and Baldus, and the learned Commentators upon thoſe Laws: 
The Deciſions of the Chamber and the Rota ſhall be always thought on with 
great Eſteem, for their Reaſons are oftentimes very admirable z but what is 
their bare Authority without a Reaſon, or their Way of Practice to us? As for 
their Reaſons too, and Force of Argument, we ſee the Roman Law is much 
alter'd in all Countries ſince it was firſt collected by Fuſtinian; and that there 
is a learned War amongſt the Interpreters, about the Equity of thoſe Laws, as 
any one that conſults the Books De LL. Abrogatis, or De Fure Noviſimo, De 
Opinionibus Communi bus contra Communes, De Moribus Hodiernis, &c. may be 
fully convinc d. Beſides, the Common Lawyers as much magnifie the Wiſdom 
of our own Law, where it differs from the Civil Law, and are ready to maintain, 
That nothing can be the Common Law of England, but what is conſiſtent with 
right Reaſon, and the Law of God. They are willing to be tried by thoſe 
Teſts, and to enter into a Compariſon. However, the Laws of England muſt 
prevail here, and Old Littleton and Coke, (tho' deſpiſed by thoſe that do not 
underſtand them) will keep up their Characters; becauſe by their Reaſons 
Property muſt at laſt be decided. Why then all this Dotage upon every Part 
of the Roman Law ? | 

By the Civil Law a Judge may be refuſed if you do not like him, for (e) 
One and forty Reaſons. But the Law of (f) England, and your own Conſtitu— 
tion cannot bear this Law. Your Diſcipline will be overturn'd by ſuch an Al- 


em. 


(z) Vide the Charters 14 H. S. and the 11 Car. 1. (a) VideStat. De Officio & Authoritate 
Vicecancellarii, Tit. 17. F. 3. (5) Vide Marantz Spec. Aureum, Diſt. 9. Num. 11. Quid im- 
Portent illa verba fine figuta Judicii cum ſeqq. (c) Idem. Num. 32. Quid importet illa clauſula 
——— Sola fatti weritate inſpecta. (d) Stat. Oxon. Tit. 21. F. 10. (e) Marantz ſpec. Aure- 
um de Appellationibus, Num. 27. cum ſeqq. ( 2 1 Inſt, 294. a. 
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owance; for who ſhall controul or act in the ſtead of your Chancellor or Vice- 
chancellor; or correct or impriſon him, if he will not be refuſed. | 
By the Civil Law a Man's Servant cannot be a Witneſs for him, nor a Son for 
a Father, or vice verſ# ; nor any one that is near of kin to him; no one is of 
ull Age till Five and twenty; Men may be forced to be Guardians; Women 
cannot be Witneſſes in criminal Cauſes. All Words againſt good Manners, tho 
not injurious, are actionable or puniſhable, &c. And theſe Laws may be de- 
fended with plauſible Reaſons, But our Lawyers have as good Reaſons on the con- 
trary ; and our Superiors will never endure that you ſhould ſet up unknown Rules 
to govern the Property of Engliſhmen, or that our. Rights ſnould be determin'd 
«by any other Laws than our own. Your Ch 7 s Court ſubſiſts in Subor- 


dination to Her Majeſty's Court of Chancery, by the expreſs Words of your Sta- 


tutes. That is govern'd by the Ius equi & boni, with a Regard to the Maxims of 
our Common Law, and cannot be preſum'd to favour any ſtrange Laws amongſt 
Legs eſpecially where they do not immediately tend to the Advancement of Re- 
igion and Learning. 4 | 2 
I muſt therefore conclude, That (when your Statutes are ſilent) a Mixture at 
leaſt of both Laws muſt be admitted into your Court, viz. the ſummary Way of 
proceeding by the Civil Law in point of Practice, and the Equity and Reaſon of 
the Civil 13 againſt rid Common Lau; as in the Caſe of Forfeitures and Ac- 
dents, or in Points undetermined at the Common Law; as ſuch Equity governs 
in our Chancery, But, methinks you ſhould prefer the Common Law, where the 
Civil Law is out of uſe, or when thoſe By-Laws thwart each other, particularly 
in Trade, or in their Fundamental Mazims. Nolumus Leges Anglis mutari que 
bucuſq; gt Junt & approbate, 20 H. 3. | LES ON 
The Civilians beyond Sea think it as ſcandalous to be ignorant of the Laws and 
Cuſtoms of their own Country as of the Roman Law, and obſerve their own 
Cuſtoms in the firſt place; and your (z) Statutes 7 88 that the Civilians bred 
amongſt you ſhould be learned in our Laws too, and in all Probability for the 
{ame End and Purpoſe. Dr. Ridley, Cowel and Coſens, &c. thoſe famous Civilians, 
had become as if they had never been born, (which will be the Fate of ſome of their 
2 1 72 "7 ) if they had not diſtinguiſhed themſelves by their Skill in the 
aws of England. OS neous lt. 2: 
Such a ien of your Court tends only to reduce it to its true Conſtitu- 
tion, whereby the Civil Law might be made more uſeful to the Publick, and 
the knowledge of our own Laws adyanc'd with it, to the Benefit of the young 
Scholars that attend the Court, and of all others that are concerned in it. | 
Having now given ſome Reaſons why the general Knowledge of the Laws of 
England ſhould be ſtudied in the Univerſities, together with a Hint of a Method 
how you may dire& your young Scholars to enter on that Study, as alſo a Way 
to improve in it, I am not without Hopes but that my Propoſal may take effect 
upon ſome of the moſt induftrious and ingenious Part of the young Gentlemen ; 
thoꝰ at preſent it may be ſubject to variety of Opinion and Cenſure of others, eſ- 
pen of thoſe who are grown old in Miſtaken Notions of uſeful Learning, I 
incerely profeſs, that I have been long perſuaded that ſuch a Knowledge may 
prove hereafter for the Service of the King, the Honour and Intereſt of the Cler- 
| 8s and conſequently for the Honour and Intereſt of the Univerſities. Excuſe 
therefore the Preſumption of ſending my Thoughts to you on this Subject be- 
- cauſe this Propoſal is well intended, proceeding from my hearty Wiſhes for 
your Proſperity. 


4 


Tom, with all Efteem (for jour Readineſs and Induſtry in promoting the publick Good, 3 


and on many other Accounts) 


REVEREND $18, 
Tour moſt Obliged 
and Humble Servant, 


0 (4 Tit. 7. Par. 2, & lic per Statut, Acad. Cantabre. 
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INTRO DU CTI 0 N. 
oft England, and of its Laws. 


HAT Part of Ger- Britain call'd Eng land ( being the or Eagles. 
Subject of our Engliſh Laws) comprehends . 
Wales, and part of the Sea. The Principali 


J. 


England, by the 27 H. 8. cap. 26. [See of the Courts of the Princi- 


ty of (a) 2 Inſt. 195 


Wales, was incorporated and united to the Kingdom of 1 


pe of Wales, Book 4. chap. 2.] The main Þ S, beneath the (3); Rep. 107 


ow. water Mark and round England, is part of England; for there bh b. 
the * hath Juriſdiction. Tee of the Admiralty-Court, Book 4 
cap. 1. 585 

Scotland was united by 5 Anne, cap. 5. but hath different Laws 
and Cuſtoms. \ r 
The Ile of e Mar is no part of England, but a diſtin& Territory () : Init. g a. 
of 1t ſelf, and out of the Power of 
Writs which iſſue out of Chancery; and hath been granted 1 * 
| the 


* 69 _ inna 4 Inft. 284. 
our Chancery, or of Original J Rep. 21. 


(e) * 141. 
a. 0 

2 lu. 1 
3 Inſt. 18. 


4+ Inſt. 351. 
&c. 


7Rep. 22. 23. 


| Hilnſt. 94. a. 


* 
— 


— 


ut the 


Originals, may be executed there. f 

Ireland is ſtill a diſtinct Kingdom; tho' by Poyning's Law, 
10 H. 7. cap. 4. All Statutes made in England before that Time, 
are of Force in Ireland; and by ſpecial Words our Statutes ſtill may 
bind them: Let they have Parliaments of their own; but their Sta- 
tutes are to be affirmed by the King and his Council. [See 3 and 4 
Ph. & M. chap. 4. ] They have the ſame Courts of Juſtice, and the 
ſame Laws (for the moſt part) as we have in England. , 


By the 6 Georg. ch. 5. It is declar'd, That the Kingdom of Ire- 
land is Subordinate and Dependam, as inſeparably anne d to rhe 
Crown of Great-Britain, and that the Parliament in England bath 
Authority to mate Lam and Statutes to Bind the Kingdom of Ire- 
land. And that the Houſe of Lords of Ireland have no Power to 
Affrm or Reverſe Any Fudgment, Sentence or Decree, given or made 
in any Court within that Kingdom. xa 


England is divided into an Ecclefiaflical and Temporal State. 


1. The Eccleſiaſtical State is divided into two Archbiſhopricks, 
or Provinces (vix.) Canterbury and York : Each Archbiſhop has 
within his Province Suffragan Biſhops of every Dioceſs. The Arch- 
biſhop of Canterbury hath under-him twenty one Biſhops, ſeventeen 
of ancient Foundation, and four more founded by King Hen. 8 out 
of the Ruins of diſſolved Monaſteries, (viz._) Glouceſter, Briſtol, Pe- 
zerborough\and Oxford. The. Archbiſhop of Tork hath under him 
within his Province four Suffragans, (viz.) The Biſhop of the Coun- 

Palatine of Cheſter, the Biſhop of the County Palatine of Dur- 
am, the Biſhop of Carliſle, and the Biſhop of the Ifle of Man. 
Every Province is divided into Dioceſſes, every Dioceſs into Arch- 


deaconries, every Archdeaconry into Deaneries, and every Deanery 


into Pariſhes; but there are ſome Places that are Extraparochial. A 


Province is the Juriſdiction of an Archbiſhop; a Dioceſs is the Circuit 


o 
. 


oy Biſhop's Juriſdiction; an Archdeaconry of an Archdeacon ; 
a Pariſh of a Parſon, or Vicar; : for a + Pariſh is the Circuit of 
Ground in which the People that belong to one Church do inhabir. 
[See of the Authority off Church-wardens, chap. 7. poſtea, and the 
10 Ann. ch. 11. For building Fifty New Churches in London and 
Weſtminſter, & c.] a: 
o Temporal State is divided into ſeveral Counties; every 
County into-Hundreds, every Hundred into Towns and Villages. 
| | | | . 


— — 


ES RE _—— oo” ** 


— 


1 A 4. County (Comit atus d Comitando, from N toge- () 1 Ian. 


= ther, i at the Aſſizes and Seſſions held for the County, or 168. a. I 


omitando Principem) or Shire, is a cettain. Circuit, 4. Inſt. 248. 
or Part of the Kingdom, governed by an Yearly. Officer, called She- P**: 5% 
riff, or Shire-Reeve, under the King; for a County cannot be with- 
out a Sheriff. The King, by his Letters Patents, may make a Coun- 
ty with its two Courts, the Torn and the Cunty-Court; and that 
no Part ſhould be exempt from the Authority of the Sheriff, every 
parcel of Land does lie in ſome County. | See of the Sheriff, poſt, 
caps 7+.and of the Torn and County-Court, Bool 4. chap. 1.] Every 
County is, as it were, an entire Body by it ſelf; fo that regularly an 
Enqueſt, or Jury. ſhall not take Notice of any Thing done in ano- 
ther County. [See where Actions may be brought, Book 4. chap. 4. 
and of Indi#ments, chap. 5. ] There are four called Counties Pala- 
tine, (v1z.) Lancaſter, Cheſter, Durham and Ely. Some Cities are 
Counties Corporate; of theſe the famous City of London is one, 
as alſo Tork, Cheſter, Canterbury, Norwich, Worceſter, Kingflon up- 
on Hull, &c. E | N & « og 
2. Hundreds were ſo called becauſe there was a Juriſdiction over (4) 1 Ind. 
Ten Tithings, or an Hundred Families dwelling in ſome neighbour- 5+ „, 
ing Towns. [See of a Town, poſt.] The had 1 that live in a Hun- 1 vent. 403. 
dred, are called Hundredors; and theſe Hundreds continue to this 404. 405 
Day to ſome Purpoſes ; but their Juriſdi&ion 1s transferred to the | 
County-Court, ſome few excepted, which were annexed to the 
Crown, and granted to ſome Great Men in Fee, and ſo remain in 
the Nature of a Franchiſe, and have Return of Writs, and wherein 
the Sheriff cannot meddle by his ordinary Authority. | 

"on ou Counties, Hundreds are called Ridings, Rapes, or Wa- 

entakes. 2 rib | | BO : 
f There is a Chief Conſtable and a Bailiff of every Hundred, to 
execute the Orders of the Sheriff, Juſtices, &c. [See of Sheriff, poſt, 
cap. 7. | I n pr 3 

By the 2 Ed. 3. cap. 12. 14. Ed. 3. cap. 9. Hundreds which be ſe- 
parated from. Counties; are joined to them again, and are to be in 


the Sheriff's own Hands. 


Except ſuch as then were of Eſtate in Fee: All Grants made (0 4tnf.267. 
of the Bailiwicks of Hundreds fince that Statute, are void. Such are Ventr. 410. 
Occafions of Delays and Hinderances of Juſtice, whenthe Execution 
of Proceſs is taken from the Sheriff. | See the Caſe of Sir Robert At- 
kins. 5. H. Clare. 1 Ventr. 399, GW. 
3. * A Town (Villa or Vicus) was a Precinct anciently containing ( Finch. 80. 
ten Families, upon which Account they are ſometimes called Ti- 
things : Upland Towns which are not ruled and governed as Bo- 
roughs, are but Towns, though they are encloſed with Walls. = 
It cannot be a Town in Law, unleſs it hath,” or had a Church,“ - . 
Celebration of Divine Service, Sacraments and Burials. If a Town N 
is decay d ſo that it hath no Houſes left, yet it is a Town in Law. 
There ought to be in every Town a Petty Conſtable, or Tithingman, 
or both. [See of a Conſtable, poſt, cap. 7.] 
Several of theſe Towns have Hamlets, as there may be ſeveral 
Hamlets 1n a Pariſh; and ſome particular Places may be out of a 
Town or Hamlet, as out of a har oh though not out of the Lone 
| | | LAKES M- 0 
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" The Additionef a Pariſh in Original Writsof Actions perſonal, Sc. 
if there are more Towns within it, is not good. But if there is but 


one Town, the Addition of a Paxiſh is good within the Statute of 
the 1 H. 5. ch. 5. and It fhall not be Intended (if it is not pleaded) 
that there are more Towns than One in a Pariſh. [See what Cuſtoms 


may be alledged in Towns, Poſts of Cuſtoms. ] 


() Lit. 164. 
1 Inſt. 108. b. 
109. a. 115 b. 
2 Inſt. 93. 
669. 


( 1 Inſt. 
1 og. p. l 


= Of the Laws 
= of England. 


(2) Dr. and 
Stud. Dial. 1. 
| Chap. 1.. 
| ; 7 Rep. 12,13. 
() Dr. and 


Stud. Dial. 1. P 


| | chap. 6. 
—_— 2 Inſt. 625. 


(r) Dr. and 
_ Dial. I. 
chap. 7. 

(/) 3 To. 


142. a. 


Counties, as before-mention'd. | See of Corporations, 7 2 | S, poſe) 
edg 


a /n | 
Unger the Name of a Toten, or Village, Borough and Cities are 
contain'd ; for every ay; or City. is a Town, though every 
Town is not a Borough or City. e Fo ge gp 
A Borough is ſo called becauſe it ſendeth up Burgeſſes to Par- 
liament: And this maketh the Difference betwixt a Village or 
Town, and a Borough. Some Boroughs are Corporate and ſome 
not Corporate. If a Borough is decay d it ſhall ſend Burgeſſes to 
Parliament, as Old Sarum, &c. do, '© tn; tech. gp 
In old Time, the Towns that are now called Cities, or Cirres 
of all Towns. EDDY ee, 
A City is a Corporate Borough that hath had, or at preſent hath, 
a Biſhop; for if the Biſhoprick is diſſolved, yet the City remain- 


eth. To have Suburbs proveth it to be a City. Some Cities are alſo 


and Counties, were Boroughs, and the Ancient Boroughs were firſt 


II. * As Law in General is an Art directing to the Knowledge of 
Juſtice, and to the well ordering of Civil Society; ſo the Law of 
England in particular, is an Art to know what 1s Juſtice in England, 
and 0 preſerve Order in that Kingdom; And this Law is raiſed up- 
on ſix principal Foundations. | of 


1. Upon the Law of ? Nature, though we ſeldom make uſe of the 
Term, The Law of Nature: But we ſay, that ſuch a Thing is Rea- 
ſonable, or Unreaſonable, or againſt the Law of Reaſon. . 

2. Upon the 9 Revealed Law of God: Hence it is that our Law 
uniſhes Blaſphemies, Perjuries, &c. and receives the Canons of the 
Church duly made, and ſuppoſeth a Spiritual Juriſdidtion and Au- 
thority in the Church. Bo. „„ 

3. The third Ground are ſeveral General Cuſtoms: Theſe Cu- 
ſtoms are properly called the Common Law : Wherefore when we 
ſay / It is ſo by Common Law, it is as much as to ſay, By Common 
Right, or of Common Juſtice. 8 1 

Indeed it is many Times very difficult to know what Caſes are 
grounded upon the Law of Reaſon, and what upon the Cuſtom of 
the Kingdom; yet we muſt endeavour to underſtand this, to know 


the perfe& Reaſon of the Law. | 
Rule. concerning Lam. 


? The Common Law is the Abſolute Perfe&ion of Reaſon : For 
nothing that is contrary to Reaſon is conſonant to Law, 
| a Com- 


n "WV — ¹⁵UP 4 „ͤ1b„⸗ 


* —_—— * 1 


(m) Pluralitas non præſumitur. 2 Inſt. 669. 
* Lex eſt Sanctio Juſta, Jubens Honeſta, 21 prolbikens contraria. 2 Inſt, 588. 
(p) Jura Naturalia ſunt Immutabilia. 7 Rep. 13. 
(t) Lex eft ſumma Ratio. 1 Inſt 319. b. | 
Lew ſemper intendit quod convenit Rationi. 1 Inſt 78. b. 
Nihil quod eſt Inconveniens eſt Licitum. 1 Inſt. 97. b. 

Qui Rationem in omnibus quærunt, Rationem ſubvertunt, 2 Rep. 73. 


. 


The. Introduction. 


Common Law is Common Right. 


ng?! AY W 


i H el 600) Inſt. 
The Law is the Subjects beſt Birth-riggt. "HD hs bad. as 
. » The Law reſpects the Order of Nature, + © 011.92 
= It always Intendeth the Beſt, news 1 6 113 
The Law forces no one to that which is Impoſſible or Vain. 8 inf. 4 
b Th Law provides a Rethedy for every Wrong. [But ſee 1 Inſt. 1 105 4 
199.3) 2: | 4 


Where one hath ſeveral Remedies, 'He may uſe which He will. 95 f. 


1 Want of Right and Want of Remedy is all One. F Or where a” 557 56, 
there is no Remedy, there is no Right. | 


| (c) x Inſt. 
e The Law hath a Delight in giving of Remedy. (4)r1Inf.g5 b 


7 The Law favoureth Life, Liberty and Dower. (e) Lit. 323. 

& Things of Neceſſity are to be excepted out of a general Law. * If 4. 

k The Ignorance of Law cannot excuſe. | See Doctor and Stu- 77 8 
12 


11 
dent, Dial. 2. ch. 47. | 4b. 8 
The Act of Law never doth Wrong. 8. mr 
Where the Conſtruction of any Act is left to a Law, the Law b. 173. b. 
will never conſtrue it to work a Wrong. () « Tad. 88. 
But 1t is better to ſuffer a Miſchief (peculiar to one) than a Ge- *. N 
neral Inconvenience. | C Inn. 97. 


The Agreement of Parties cannot make that good which the . > 


; 3. b. 
Law makes void. (57 Inſt. 5 l. b. 


When the Law giveth any Thing, it gives by Implication what (m) 1 Toft 
50. a 


is neceſſary for taking and enjoying the ſame. 


» What is annexed to any Thing by Law, is ſtronger than if it 5 2 
were put in Writing. () Lit. 378. 

Judges ought not to change the Law, which always hath been ©) b. 
uſed. | | 


No Law can be abrogated but by Act of Parliament. (2) 1 Inſt. | 


Certain 4 Principles and Maxims are another Foundation. ****: 


Such Maxims are not only holden for Law, but all other Caſes that ee. 


may be applied to them, are to be taken for granted; wherefore it ud. Dial. r. 
is da 


a bap. 8. and 9. 
ngerous to ” alter any of theſe Maxims or Grounds of Law; - 1 wy 


they are of the ſame Strength as Ads of Parliament when once the (r Pref. to 
Fay the have determined what is a Maxim; for this does not belong er. 


2 to 


/ 


— — 


(a) Impotentia excuſat legem. 1 Rep. 96. 5 Rep. 22. 6 Rep. 21. 10 Rep. 139. 1 Inſt, 
258 a. | 
"I non cogit ad Impoſſibilia, 1 Inſt. 92. a. 
Lex non Præcipit inutilia. 1 Inſt. 127. b. | 
(b) Lex non Debet Deficere Conquerentibus in Juſtitia Exhibenda. 1 Inſt. 197. b. 2. 
Quod Remedio Deſtituiter, Re * valet, fi Culpa Abſit. 6 Rep. 68. 
Lex Beneficialis Rei Conſimili Kemedium Preſtat. 2 Inſt. 689. 
Aliquid conceditur, ne Injuria remaneret Impunita, quod alias non concederetur. 1 Inſt. 1 97. b. 
ch) Ignorantia Legis Neminem excuſat. 1 Rep. 177. 2 Rep. 3. 6 Rep. 54. 
(i) conſtructio (3 Attus Legis nulli facit Injuriam. 1 Inſt. 148. a. 183. a. & b. 2 Inſt. 287. 
(k) Lex citius vult tolerare i e, amnum quam publicum Malum. 1 Inſt. 152. b 
(1) Convent io Privatorum non Poteſt publico Juri derogare. 1 Inſt 166. a. a 
Modus O Conventio vincunt Legem. 1 Inſt. 41. b. 166. a. 2 Rep. 73. 
Pacto Aliquid licitum eſt, uod ſine pacto non Admittitur. 1 Inſt. 166. a. 
Quod contra Legem factum eft, pro Infecto habetur. 3 Rep. 74. 4 Rep. 31. 
m) Quando Lex aliquid alicui concedit, concedere videtur & id fine quo Res ip/a eſſe 
non poteſt. 1 Inſt. 56 a. 2 Inſt. 309. 4 Inft. 111. 5 Rep. 12, 47. 11 Rep. 52. 
(n) Utique fortior & potentior eſt Diſpoſitio Legis quam Hominis. 1 Inſt. 2 34+. a. 
(q) Principia probant, non probantur. 3 Rep. 40. | 
Contra Principia negantem non eſt diſputandum, 1 Inſt. 16. a. 343. 4. 


Inſt. 405. 
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Ile IntroduCtow... 


to a Jury. But if you pleaſe fow may com chend Maxims under 
W rr nh and take them for part bf the Common Law. 
(Huna 5. / Particular Cuſtoms are a fifth Ground of our Law: Theſe 


chap. 10. ney" 2 Pap. : * | 
Ind. 1 70. b. ties, Honours, Manors, and Hamlets in Special Cafe.. 

SOT. Cuſtom, is a Law not written, eſtablthed by long Uſe and Conſent. i 
Particular Cuſtoms are always to be taken for Law, tho” they are 

always againſt the General Cuſtoms of the Kingdom, and the 

Mazxims of the Law : Yet a Jury ſhall try whether there is a Par- 
ticular Cuſtom or no, and not the Judges; except the Cuſtom in 

Dteſbate is of Record in the fame Court. N . 

9 it, 2re, There is a Cuſtom in the County of Nen called * Gavelkind, 
x 17 (Gave all kind) That all the Sons ſhall inherit as Siſters at the Com- 
* mon Law: And by Cuſtom when one Brother dies without Iſſue, All 
the other Brethren may inherit. [But ſee the 31 H. 8. cap. 3. 28 3 
| Ed. 6. a private Act, and ſee of an Eftate in Coparcenary, Book 2. 
| cha. 1. And there 1s a particular Cuſtom in ſome ancient Boroughs 
(6) Lit. 465, Called * Burgh-Engliſh, or Borough-Engliſn, becauſe this Cuſtom 
RG. ue U was firſt in England) where the youngeſt Son ſhall inherit before the 
x6. b. Eldeſt. Gabellind and Borough-Engliſh * differ from all other Cu- 
N ſtoms, inaſmuch as the Law takes Notice of them when generally 
175. % alledged; whereas other Cuſtoms muſt be particularly pleaded. In 
London there are many particular Cuſtoms relating to Trade, Ap- 
prentices, Orphans, Reformation of Manners, Actions and Pleas, &. 
and all againſt the general Cuſtom of the Kingdom. [See the 8th 
7 | Rep. 126. 2 Danv. Abr. 311. Tit. Cuſtoms of London, Gc. and thoſe 
(rn 33 b. Aurhors who have wrote on this Subject. ] In a) Town a Cuſtam to 
5 Kb. 6. deviſe Lands in Gavelkind, or Borough-Engliſb, cannot be alledged; 
bu for theſe are Cuſtoms proper to Cities, Boroughs and Manors. In 
ſpecial Caſes (I ſaid) a Cuſtom may be alledg'd within a Hamlet, 
Town, Borough, City, Manor, Hundred, County. In an Upland 
Town (which is neither City or Borough) a Cuſtom may be al- 
ledg'd to have a Way to their Church or to the Market, for the In- 
habitants to dance upon Another's Land for their Recreation, &c. or 
to make By-Laws for the Reparation of the Church, or for the 
well-ordering of their Common, &c. Yet as to By-Laws, theſe Dif- 
( Rep-63. ferences muſt be obſerved, Inhabitants of a = Town without any Cu- 
Ss 97 ſtom, may make By-Laws for the Reparation of the Church, High- ; 
way, or any Thing which is for the general Good of the Publick; | 
for they are as 1t were incorporated by the Common Law for fome 
Neceſſities; and in ſuch Caſes, the greater part of the Inhabitants 
ſhall bind the reſt without any Cuſtom. But if the By-Law is for 

their own private Profit, as for the well ordering of the Common, &c. 
there, without Cuſtom, they cannot make By-Laws; and the greater 
Part ſhall not bind the leſſer, if that is not a Cuſtom too: For here 
every Act muſt be warranted by Cuſtom. 1 
(Ain. Io Particular Cuſtoms reo Things are inſeparably incident, Uſage 
GY: 1 and Time. 1, Uſage muft be Long, Continual and Peaceable, * Non- 
d. 113. a. Uſage is a great Preſumption that the Law will not bear it. But an 
Act of Parliament cannot be antiquated by Non-uſer. For no Cuſtom 


| Os aa take away the Force of an © Act of Parliament, 4 unleſs the Cu- 
* ſtom is ſaved by another Act; becauſe the Cuſtom cannot be beyond 


: Int. 28. Memory, if there is a Record to the contrary; for Knowledge is 
we 


Stud, Dial- 2+ may be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, (i- 


, 


edin. 7 
well-b e Prof, as by one $ OW proper Knowledge. Neither does ( e) x Inſt. 
an AA of Parliament always take away a Cuſtom, An Affixmative ''” © 
Act does not take it away. And a Cuſtom may be alledged againſt 
a Negative Statute, which by made in Affirmance of the Common 

e 1+ #8 


Law. 2. f Time muſt be beyond the Memory of Man. © © f 4 * 
Rules concerning Cuſtoms. 
Uſage and Ancient Cuſtom maketh s Law. 992 5 Tut. 


Cuſtoms muſt be! reaſonable, and according to Juſtice, elſe void. 1 J Inſt, 


[See of Copybold Cuftoms, Book 2. chap. 1. 62.4. 140. . 
But the Reaſon of every Cuſtom . be aſſign d. Sus 
Cuſtoms ought to be upon good Conſideration. Copyh. 


— Cuſtoms ought to be compulſory, not left to the Liberty of every 2. 964. 


one to uſe them or not. 
Cuſtoms ought to be certain. | 
Cuſtoms ought to be beneficial to him that alledgeth the Cuſtom. 


If the Cuſtom is beneficial to one, and injurious to a Multitude, (i) Dar. 1. 
it is void. | OT . Be 
Things cannot be challenged by Cuſtom that are to be gained by 
Matter of * Record. | See of Franchiſes, Book 2. chap. 2. . 
Cuſtoms are to be taken ſtrictly, though not literally, becauſe they pyh. Sea. 33. 
tend to the Derogation of the Common Law. 1 


They cannot extend to Things newly created. 
Cuſtoms ought to be conſtrued according to vulgar Apprehenfion. (1) Dax. * 
It cannot exalt 1t {elf upon the King's Prerogative. Let l 33. 

_ Cuſtom may * ſupport that which the King's Grant cannot fupport. 1 Ing. 15. b. 
[_ See Of Corporations, ch. d.] Rt we (=) 8 Rep. 
A Cuſtom meerly 1n the Negative is not good. If mixt with an 2 181. 


Affirmative, It may be Good. (n) 1 Neil 
A Cuſtom rind * a Cuſtom cannot ſtand together. - =o Abr 
? Preſcription is different from Cuſtom. * | See of Preſcription. 270, © 

Book 2. ch. 3. C PEAR 
94 Tolls, Taxes, &.. are ſometimes called Cuffoms. en” 


. | 113. b. 
6. Statutes, or Ads of Parliament, are a Sixth Ground or Founda- ( 0) x Toft 
tion of our Laws. Theſe are made by the King, Lords Spiritual and hes . 
Temporal, and the Commons in Parliament; which before the inn? 
vention of Printing were ” proclaimed by the Sheriff in every County, (72 2 ff. 


- | 3 | | 26, 6 
by Virtue of the King's Writ. / Several Statutes are penned like e 25. 
Charters or Letters Patents in the King's Name only; yet they were Fr. to the 
made 3 Rent x 
5 ep. The 
— Prince'sCaſe. 


* 
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(s ) Conſuetudo eſt altera Lex. 4 Rep. 21,. | 
ptimus Interpres Le ker; ah 2 Inſt. 18, 228, 282. 4 Inſt. 75. 
Conſuetudo Loci eft Obſeryanda. 6 Rep. 67. | s 

ch) Malus uſus abolendus eff. Lit. 212. 1 Inſt. 14 1. a. 4 Inft. 274. 

; * 5 non Diuturnitas Temporis, Sed Soliditas Rationis eft Confideranda. 

nſt. 141. a. Th | | 
Conſuetudo licet fit Magnæ Authoritatis, nunquam tamen Prajudicat manifeſtæ Veritati 

2 Inſt. 654. 4 Rep. 18. 5 | 6 
Frequentia Actus multum nr" ator: 4 Rep. 78. | 
Optemperandum eſt Confuetudini rationabili, tanquam Legi. 4 Rep. 38. 

Conſuetudo ex cauſa rat ionabili uſitata Privat Communem Legem. Lit. 37. 
Conſuetudo vincit Legem. 4 Rep. 21. 
Conſuetudo tollit commanem Legem. 1 Inſt. 33. b. 


f * * a 2 O . _ ot - . 8 
. : , L * . g 
8 _ The Iniroduction. 


9 by © Us 1 * o * 2 ' ' . CK 14 
At 2 0) made by lawful Authority. The ſeveral Ways of drawing up Act. 
„8 211 | * | . * A ' | Fi en . 
bbof Parliament appear in the Prince's Caſe. 8 Rep. 19, 20, 21. 


1 
ns TY * : 1 


lane concerning Statutes or Ads of Parliament. | 


1 To an Act of Parliament * every Man in Judgment of Law is 
er Party. eee ee ee 98 

pH Acts of Parliament relate to the * firſt Day of the Seſhon of Parlia- 
2b £42, ment in which they were made, if it is not otherwiſe provided by 

ROI if N75 * 1 | | 

(+) 4FP-13- The Judges ought to take Notice of Statutes which concern the 
() 4 Rep. 76. King and Queen. 3 | ie a 
3 Rep..28- The Judges will take Notice of General or Publict Acts, tho? 
174 they are not pleaded; but not of particular or private Acts without 
2 Roll. Abr. Pleading. [ See which are General and which Particular Statutes. 
oh Dr. and 4 Rep. 76s 2 Roll. Abr. 465, 466. : 
Stud. Dial. 2. The = Expoſition of Acts of Parliament belongs to the Judges of 
5 AM the Common Law, tho' they concern Things of a Spiritual Nature. 
2 Inft. "re The © Title of the Act is no Part of the Act. | 
* 4 The“ Preamble or Rehearſal of a Statute is to be taken for 
% 11 Rep. Truth; therefore good Arguments and Proofs may be drawn from 

) 11 Rep * 
33% the Preamble or Rehearſal. FLY 3 | | 
rn The Words of an Act of Parliament muſt be taken in a © lawful 
11. b. 19. b. Senſe. | : 2 
aß #1 A Sentence, 4 which begins and ends with ſpecifying Perſons and 
(c) 1 int. Things of an inferior Rank, ought not to be extended by General 
Tn 16. Words to thoſe that are Superior; as by theſe general Words, (viz. 
- 2 Inſt. 04 And no other Perſon or Act whatſoever, & c. ſhall not include ſupe- 
166, 457- rior Perſons or Things that were not particularly expreſſed. [ See 


3 Inſt. 72. e contra, 2 Inſt. 137, 627. ] 


. the e Meaning of the Legiſlators. 

% 230. They may be conſtrued according to £ Equity ; eſpecially where 
1 Int. 

11 b. 381. a. 


76. * FB. 
224. 5. 
b. 381. b. 
2 Inſt. 106, 
_ i. : 
4 of (e) Contempor anea Expoſitio in Lege eſt Fortiſſima. 2 Inſt. 10, 11, 136, 139, 181. 4 Inſt. 
7 *. a | | 
251, 258, (f) Ex Antecedentibus Q Conſequentibus fit Optima Inter pretatio. 2 Inſt. 317. 2 Rep. 71. 
393 501. Relat io fit ad Proximum Antecedens, niſi Impediatur 3 2 Rep. I, e 
Verba Poſteriora propter Certitudinem Addita, ad Priora que Certitudine Indigent ſunt Re- 
ferenda. 8 Rep. 119. | 
(8) Generale diftum Generaliter eſt Intelligendum. 2 Inſt. 81. 
Qui Omne dicit, nihil Excludit. Ibid. | | 
CRY Clauſula non Porrigitur ad ea Que ſpecialiter ſunt comprehenſa aut Eæpreſſa. 
8 Rep. 118. 
Ubi Lew eſt Specialis Q Ratio ejus Generalis, generaliter eft accipienda. 2 Inſt. 43, 83. 
10 Rep. 101. 
Quanquam Lex generaliter Loquitor, ceſſante Ratione poteſt Reſtringi. 4 Inſt, 330. 
Caſus Oniſſus Diſpofitioni Faris Communis Relinquitur. 5 Rep. 37. , 6 


—— 


I The Introduction. 0 


We à Penal Statute 1 ought to be conſtrued. ſtridiy. But It 00 r Toft. 54 
2 be conſtrued beneficial g for what is out of the Miſchief js out By 365. b. 
of the Meaning of a Law, it is within the Letter. And on the 2 Inft. 107, 
contrary, what is within the ſame Miſchief ſhall be wichin che Ame rep 649 · 
Remedy, tho It be out of the Letter of the Law. See che A + Ya 
concerning Penal Statntes under Action of the Caſe, :Book 4. che a] 3 Cre. 7% 
The Conſtruction of a Statute muſt be in Suppreſſion of che Mi- (0) 1 Inft. 
by nd in Advancement of the emed yx. . b. 4. 4. 
uſt be conſtrued that no innocent Man may by A literal _ _ 
receive Damage.” {| 
Statutes made to prevent and ſuppreſs k Fraud, oughtto have: a fa 92 . ag 
vourable Interpretation. 


2 8 
3 


Acts of Parliament that are againſt z Reaſon, or impoſidle to (ON (?) 8 Rep. 
performed, ſhall be judged voi. * 56 an 

The ſureſt Conſtruction is by the Reaſon 'of the common Lan. : Lad. 587, 

The Reaſon of a Law is the” Life of the Law. 7 F 851 EY 

General Words will not always be allowed to tranefer a Right. 272. b. 

? Cuſtom or Uſage is a good Interpreter of a Law. A2 nunſt. 148. 
— Law muſt 9 give place to a Statute where they thwart. () 1 1g. 

22 183. b. 191 a. 


* Old Statutes muſt give place to new where they are contrary: 5 82 
But an Affirmative A ſhall not repeal a precedent Affirmative AR, 95 1 Inſt. 
or the Common Law. Br. b. 
Acts of Parliament 7 againſt the Power of e Parliaments 128 228 
bind not. [Sed Vide x Inſt. 8 1. a. concernin na Charta. I OW 17 Reps 

A / Saving, which is repugnant to the > ip of the Act, is void. fag 1 

When an Act makes any T hing good againſt a Perſon 3 in Certain, (r) 4 Inf. 

t it ſhall not take away the Right of another, tho? there is no Saving, 10 5 5 

By Repealing of a Lim Statute, the firſt is revived. _ e 

By Reviving an A& Repealed, the Act of Repeal is of no Force, (i 8 Rep. 

An Act of Parliament cannot be Antiquated by Non-uſer.. [hee 51 en 
of Particular Cuſtoms ante. ] * 13. a. 

For the true Interpretation of Statutes * Four Things are to be L 
Obſerved and Conſidered: 1. What the Common Law was before 
the making of the Statute. 2. What was the Miſchief or Defect not 
provided for by the Common Law. 3. What Remedy the Statute 
has appointed to Cure the Miſchief or Defect. 4. The true Reaſon 
of the Remedy. 

Theſe are the Foundations and Six Grounds of the Laws of Eng- 
land. For tho' they are uſually divided into three Parts only, (viz. 


into Common Law, Particular Cuſtoms, and Statutes or Acts of () 1 tag. 
| Par- 110. b. 115. 
b. 344. a« 


Taft. 18.3 


— — — 
— ny" I" 


(b) Qui hæret in Litera, læret in Cortice. 1 Inſt. 54+ b. 365. b. 

* Juris non ſunt Jura. 4 Rep. 46. 1 Inſt. 356. a. 8 Rep. 56. 
imia Subtilitas in Jure Reprobatur. 4 Rep. 7. 

dummum Jus eſt Summa Injur ia. 2 Inſt. 495. 

LEquitas in paribus rationibus paria Jura Deſiderat. 1 Inſt. 24. b. 

1 quaſi Æqualitas; 6 eft — quædam Ratio, que Jus ſcriptum Inter preta- 
tur Q Emendat. I bid. 

Ratio Legis e Anima Legis. 1 Inſt. 183. b. 191. a 2 Inſt. 689. 

Ubi eadem Ratio, idem Jus. 1 Init. 10. a. 191. a. 2 Inſt. 619. 7 Rep. 18. 

Diſſimilium d iſſimilis eſt Ratio. 1 Inſt. 191. a. 7 Rep. 18. 

Ny pon Ratione Legis, ceſſat & ipſa Lew. 1 Inſt. 70. b. 2 Inſt. 11. 4 Inſt. 330. 
eges Paſter ior es priores abrogant. 8 Rep. 137. II. Rep. 62, 63. 


4 4 


+7» / | -Parliamentz yet under the Wordls Common Lat, the Law: of Nature 
or Reaſon, tlie teuealed Law of God, the General Cuſtoms of the 
Br al © oi „and the Principles and Maxims . of:.the Law are included. 
This Diviſion is moſt in Uſe; and:moſt'condifep but it is obſcure, 
( lat. There is * another Diviſion of our Laws more large than either; As 
71-d. -  ;jfito the Prerogatide or Comm Latu; the Law und Cuſtom uf Parlia- 
mim z the Lad of Nature the Cummon Law z the Statide Law; 
reaſonable Cuſtoms; the Law of Arms,” War and Chivalry; Eceleſia- 
4.188 ſtical or Canon Law in Courts in certain Caſes; Ciuil Law:1n certain 
Courts and Caſes; Foreft Law; the Law. of Marque and Repriſal ; 
che Law of Merobants, | See'Magnu Charta, ch; 30, and 2 B. 57. 
Sc.] The Laws and Cuſtoms of the Iſle of Ferſey, Guernſey; and 
I IIe of Man ʒ the Law andPrivalegeof the Stanneries.' But tliis large 
Diviſion too may be reduced to the Common Diviſion ; into Cπmon 
Lua. Particulur Cuſtoms and Statmes, All is founded on the Law 
of Nature or Reaſon, and tlie Revealed Law of God; as all other 
ren h h 
Y Dp pon theſe Laws] there are many Caſes ſolemnly Adjudgtd-in' the 
. . © © higheſt Courts of Juſtice, which are collected in the Bookscof Reports, 
0c. and have great Weight with the Judges in their Debates upon 
like Caſes. Many of theſe Reports are as highly valued as the Re- 
una Prudemtum amongſt the Romans to be found in the Digeſt, 
which were Authoritative. „ anno ag! 


93 * 4 
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©, TheObje#s of theſe Laws are, 1. The Perſons of which England 
is compoled.' 2. Their Eftates. 3. The Crimes and M:ſdemeniiors 


ttat may be committed by them, call'd Pleas of the Crown.:? 4. The 
5 | Courts of Juſhce, or Juriſdiction of Courts, and the Manner of the 


Proceedings therein. 
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1 Per iculoſum eſt quod Bonorum Virorum non Comprobatur exemplo. 1 Inſt. 81./d., 
Non eft Recedendum a Communi On ſer vantid. 2 Rep. 74. 1 Inſt. 168. a, 229, a. 
 Minime mutanda ſunt, Que certam Inter pretatio nem habuerunt. Ibid. ern 
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CHAP. 1 
of Perſons in their Natural Capacities: And therein of 
their Life, Sex, Age, Health, Liberty, Reputation. 


| 1 Have ſaid, That the Object of the Laws of England are, 1. Per- Of perſons 


* . . . 7 1 A : in their Na- 
ſons, 2. Eflates. 3. Crimes and Mi ſe emeanors, or Pleas of the A — 


Crown.. 4. The Courts of Juſtice, 8 | e 
The Perſons are to be conſidered in their Natural, and in their 
Relative or Civil Capacities, . ee ee ee 
A Perſon in its Natural Capacity is every Man or Woman: In 
which S the Law takes Notice of its Life, Sex, Health, Li- 
berty, Good Name or Reputation. PTA s checken 
I. Life begins when an Infant ſtirreth in the Womb; * for if a Wo- Life. 
man is quick with Child, and killeth it in her Womb, and ſhe is (© 3 7*59, 
delivered of a dead Child, it is a great Miſdemeanor, though not 7 Rep. 9. 
Murder: But if the Child is born alive, and dieth of the Potion, . H. F. C. 53. 
this is Murder. The * Birth is uſually at the End of nine ſolar Months (5) 1 Int. 
after Conception, reckoning thirty Days to the Month: Therefore, 1: a - 
if born after nine Months, or rather after forty Weeks after tze 
Death of her Husband, it 1s not legitimate : Forty Weeks 1s. the. 


Time aſſigned by Law; yet by defect of Nouriſhment, perhaps an 


Infant may be born after forty Weeks, and by Accident at the End (e) 20e. 547. 


of ſeven Months. [See of Baſtards, 7775 6.1 2 
Infants in ventre ſa mere (in the Mother's Womb) may be ſup- 
poſed to be born to many Purpoſes. A Surrender of a Copyhold 

ſtate to an Infant in the Womb is good; ſo is a Deviſe. [See 12. 


Car. 2. ch. 24. = By: 10 
[By the 10 & 1t . 3. chap. 16. Poſthumous Children are enable! 
to take Eſtates, as if born in their Father's Lifetime; theugh. there & ©! 


ſhall be no Eſtate limited to Truſtees after the Deceaſe of the Father, 
to preſerve the contingent Remainder, &c. ]] ” Ss 


As the Life of every Man is under the Protection of the Law, 
and all Wrongs againſt it are puniſhed: So the Members of every Sub- 
ject are under the Protection of the King, that he may ſerve him ap 

| 18 
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(4) i Inſt. his Country : © Therefore, a de for unn his Companion to 
12 4. K b. ſtrike off his left Hand, thereby to have a Pretence to beg, was in- 


dicted and fined, wi his 
9 There 1s a Civil 0 CG, few. © Tf a Leaſe 
1s made —_ Life, it may be determin'd by a Civil Death, as by 


entring into Religion Oc. But if the Leaſe is to Have and to Hold 


for the at urgl Lit, pt js jor. gave xnuned by a 
Civil Deaths AE 1 
The Sex. I. The ber is le " Flntale: or tn Hermiphrodite, e. both 


CF) 1 Inf. 8. Male and Female. An f Hermaphrodite, ought to be Baptized accord- 
2. 29. 155 ing to that Sex which is moſt apparent. 20d doth moſt prevail. 5 Ho- 
(Ef . mo includes both Man and Woman; and a Virgin is included under 
601 i Inſt the Name of Mulier. 

—_— [See the Statures concer which will be cited again in 
a proper Place, 3 H. 7. cha 12 FE! Bf Ph. &. Mar. chap. 8. 8 Eliz, 
2 * fed, Eliz. chap. 9. 21 Fac: I. chap 6. 3 & 4 . M. mW 

[ 


4 7 Uf [ Axe e of Mal alp op Fer Fi male js at Twenty-one . Fil is 
(i) Lit. 104. © ads hat Hour of t he Day one is born, for there mu 
(.) « Inf. no ar in a Day. * Odd Hours in Legal Computation are re- 


ä oro Man hath divers Ages to ſeyergl Purpoſes; at Twelve he 
rrtage Io 


3 1 e Wine Oath of Al Ulegiance; a at Fourteen he may conſent 
Tn oe cfiooſe His Guardian, is at Years of Diſcretion; at + Ren: 
hn” y alien his Lands Gopds and Chattels, | but vor before. 

55 Bad Seben Ages for everal Purpoſes; but now the Law 1s £ 
tered, and e hath. but Four. At Nine Years of Age ſhe may have 
Dower, al ele ſhe may conſent to Marriage; z at Fourteen ſhe 
_ at Years of Difcretion, and may chooſ, e a Guardian; at Ove and 


"Bp ſhe may, 11005 her Lands, Se. 
cor the Ap Twenty-one by 6] or aeg 18 call d an ba 
* id. befor Age, any Deed, ox other Writing BR 
r e 1 ers 1105 20 "either within. Age or at (fall 04863. D ur Ula 
FAR rv 1665 bai 28 Statutes, Fines, c. only dyring Minority, 
Ee wan Tofang | appears Þ Attorney, and a e had 
: 5 & Þ 115 Him, Avoid it it by Writ of Erxor after his full Age; 
5 it ſhall he eg the Country, Whether he Vas within Age 
when he made the Warrant 40 Attornepx ? 
"Though an Infant cannot alienate any Lands, Goods or Chat- 
(And. tels; yet he may bind aa, bl to pay for his ” Neceſſaries, as Meat, 
* Drink, A oparcel, Phy: Inſtruction, & c. But if he bind hunſelf | 
we a Bon, or other W riting, with a Penalty. for the Payment of any 
x theſe Neceſſaries, that ond i ſhall not bind him. Otherwiſe, if the 
(% 1 Roll. Obligation, or a Bill, is for the» very Sum due, 7 he is bound by 
Ae All Conditions, Charges and Penalties in an Original Conveyance, 
(s) "0 whether he comes to the Eſtate by Grant or Deſcent 3 except that of 
= b. 246. b. Doubli the Rent for pon rs [See the Stature of Men. 
380. b — cb Bake 5 5 [He 


without an 15 alledged waive or 1 are to the and 4 . fo may 
his Heirs after him, if he agrees not to it after his full. Age, If He is 


an 
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an Executor, He may give an Acquittance on Payment; not without 
Payment. : 25 Nee 7 2 og * + DB Ns -5y 8 f 8 * 8 92 
bis In- 


Jy the 3 Elis. chag. 3. An Apprentice ſhall be bound 
anding bis Nonage. [See 12 Car. 2. chap. 24. Of 


1 | f a » 2 . yy 
2 5. An Apprentice ſhall be bound by 
dem ure, not with . 


the Power of a Father under Age. eee ee Ed 
By the 7 Ann. chap. 19. Infants ſeiſed or poſſeſſed of Eftates in 

Fee, in Truſt or in Mortgage, are enabled to make Conveyances of 

ſuch Eftates, & . TE WE... 
As to an Infant's Right to an. Eſtate, r Nonclaim ſhall n bind (r) Lit. 402. 

him; nor any Laches or lack of Diligence, or. Negligence, be im- 4 

puted to him during his ne except in ſome particular Caſes. 33116 
Laches ſhall prejudice an Infant if He preſents not to a Church 

within Six Months: For Lapſe ſhall incur. So in Caſe of a. Fine, 


where the Time begins in the Life of the Anceſtor; in Caſe of an 


7 Appeal of Death of his Anceſtor, where He brings not his Appeal 


— — a Year and a Day, &c. as ſhall be obſerved under thoſe 

An Infant, or Minor, ſhall / Sue by Prochein Any (his: next (0 F. N. B. 
Friend) or Guardian. [See Weſtm. 1. chap. 47. Weſtm. 2. chap. 15. 1 
but always Defend by Guardian. The Courſe hath been to allow 2 3 ; 
one of the Officers of the Court to be Prochein Amy, or Guardian, 39% 
if a Guardian hath not been particularly appointed by the Fa- * 125 
ther, &c. [ See the 21 Fac. 1. chap. 13. ] But if an Infant joins with 2 Cro. 640, 


others of full Age, or ſues in auter Droit (or in another's Right) ©" 


as Executor, he may appear by Attorney. 
If Husband and Wife are ſued, the Wits 
mult Appear by Guardian. | 


In Criminal Caſes, the A of an Infant ſhall. not be imputed to Ce) Pr: and 


. 


him ; no not in Caſe of High Treaſon, *till he is of the Age of Four- _ ad 
teen; which (as hath been ſaid) is accounted the Age of Diſcretion. : „. 
IV. Health is deſtroyed either by the Diſeaſes of the Body or Mind. 2 lat. 4, 6: 
The Law regards Health, or the Diſeaſes of the Body, when it 
allows of Eſſoins (or Exonnies, Excuſes) upon the Account of. Sick- 
neſs and Danger of Travelling, for not anſwering in real Actions, or 
for not coming to perform Suit in a Court-Baron, or when a Writ 
is granted * De Leproſo amovendo to a Pariſh, to remove a Le- (9) F. N. B. 
per, O*c.. [See the 1 Fac. 1. chap. 31. An Adt for Ordering Perſons . 
infected with the Plague; and the 7 Georg. chap. 3. For the Per- 1 5 * 
formance of Quarentine. ] 5 5 8 447. 
But it is of more uſe to conſider the Diſeaſes of the Mind. 

He that is Non compos mentis, is diſeaſed in Mind. Non compos . 
mentis (for that is the moſt ſure and Legal Word) is of * four Sorts. (v) i Ing. 
I. An Ideot, or Natural Fool, or one ofunſound Mind and Memory 264. b. 

from his Nativity. If he hath ſo much Knowledge that he can read, . 

or meaſure an Ell of Cloth, or name the Days of the Week, &c. 
whereby it may appear that he hath ſome Liglit of Reaſon, then 
T i. Gn os... 

2. A Madman, or he that by Sickneſs, Grief, or other Accident, 
wholly loſeth his Memory, or Underſtanding. 

| D 2 — 


eing under Age, ſhe 


5359 


— 


(r) Negligentia ſemper habet Infor tunium Comitem. 1 Inſt. 246. b. 


7 


* nme 1 


An lime ofthe 
3. A Lunmtic i. that hath ſometimes lucid Intervals : He is Non 
compot mentis ſo long as he hath not his Underſtanding 

| 3 and Underſtanding for a Time; as he that is drunk: This 
kind of Non compos mentis ſhall give no Privilege or Benefit: But 

what Hurt he doth his Drunkenneſs ſhall aggravate, though it is too 

often made matter of Excuſ e. 
Now every Deed, Grant, Sc. which is made by one accounted 
(») Lit. 405, Non compos mentis is ) voidable, or may be made void. And yet it 
406- _ , ſhall neyer be avoided by himſelf, .becauſe when he recovereth his 
4 Rep, 173. Memory he cannot know what he did when he was Non compos; and 
F N. B. 202. becauſe no Man of full Age ſhall be received in any Plea to ſtultify 


- 
o_ 
' 


IIS 


(Oi Int. or diſable Fuat 0 Caſes : For in Criminal Caſes, as 
Co 


14 b. Petit Treaſon, Felony, &c. his Acts ſhall not be imputed to him. But 
22 the © King may avoid a Deed, or Grant, for the Benefit of the Ideot. 
(a) f Int. 5 All Acts which he doth concerning his Lands, or his Goods, in a 
5 % Court of Record, ſhall bind himſelf, and all others claiming under 


__ him for ever; by reaſon, of the Inconveniences that might follow. 
5 Rep-'119- But Ads done out of Court, in ſome Caſes, ſhall bind only during 
A an his Life, his Heir having Liberty to avoid them. In ſome Caſes his 


1 Taft. 247-2: Acts ſhall bind him and 


is Heirs. Quære, Whether Relief cannot 


2 Inſt. 463. be had in a Court of Equity, againſt His Own Act, by one that has 


(+) 1 ln. recovered his Underſtanding ? A Non compos mentis may * purchaſe 
. b. Lands without Conſent of any other, and he himſelf cannot waive 
it; but his Heirs may. 


The King 1s General Guardian of Ideots, Madmen and Lunaticks. | 


By the Statute De Prerogativa Regis, or 17 Ed. 2. chap. 9. The 


King ſpall have the Cuſtody of the Lands of an Ideot, or Natural 


Fool; taking the Profits thereof during his Life, without Waſte, and 


nding him Neceſſaries : And after the Death of ſuch Ideots ſball 
Tr, the Lands to the right Heir. | 1 7 010 ſo | 


This Statute does not refer to an Tdeot by Accident, or ſubſequent 
n The King ſhall have the Cuſtody of the Lands of an Ideot 
during his Life, becauſe there is no Hopes of his Recovery: And 
therefore he may let them to Farm rendring a Rent. 
Though the Statute gives only the Cuſtody of the Lands of an 
Ideot from his Nativity, the King ſhall have the Cuſtody of the Body, 


and of the Goods and Chattels, as well as of the Lands; except the 


(4) a Rep. Lands of an Ideot holden by Copy of Court-Roll : For it would 


127: Com- be prejudicial to the Lord of the Manor, if the King ſhould have the 


plea Copyb. Cuſtody of Lands holden by Copy. 
35. 


By the 17 Ed. 2. chap. 10. The Kin ſhall provide that the Lands 


of -unaticks be ſafely kept without Waſte, and they and their Fami- 
ies 


maintain'd by the Profits : And the Reſidue ſhall be kept for their 
Uſe, and be delivered unto them when they come to their Right Mind. 
1 | This 


* 
bl — — 
— — — 
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) Nemo contra Faſtum ſuum Venire poteft. 2 Inſt. 66. 
2) ARus non facit reum, nifi Mens fit rea. 1 Inſt, 247, b. 
wrioſus ſolo furore punitur. Ibid. 
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Laſtiy, Hechat by bis own.vicious Act depriveth himſelfof his 
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pro- e) 4 Rep. 
of 727: 


5 in Per- (f) 1 Inft. 
followed by eb. 1 
Others. When he doth Sue or defend, he ſhall not Appear by Gut- 
dian, or Prochein Amy, or Attorney. So a Madman or Limatick 
muſt ſue in His own Name; but if an Action is brought againſta Mad- 
man or Lunatick under Age, He ſhall appear by Guardian; and by 
an Attorney if of Full Age. If an Heir is an Ideot of what Age ſo- 


ever, t any Man may make a Tender for him, the Law in this Caſe och; Taft. | 


being grounded upon Charity. | . 
Upon a Writ returnable in Chancery, an Ideot or Lunatick may be 
+ examin d, whether Ideot or Lunatick, or no? And if it is found (0 Rep. 3 . 
he hath Underſtanding, the King's Commiſſion is utterly void, — | 


= By the 12 Annæ, Seſſ. 2. chap. 23. Lunaticks, or Madmen, may 

be apprebended by the Warrant of two Fuſtices, directed to the Con- 
ſtables, &c. and loc d up and chain d, rf their Settlement is in the 
= ſame Pariſh : Otherwiſe to be ſemt to their laſt legal Settlement; and 
= the Charges ſhall be paid out of the Madman's Eſtate, if be hath any; 
if none by the Pariſh. | | 5 


ſtrain'd by Force or the Law, Impriſonment is a Reſtraint of a ( 1 Inf. 
Man's Liberty under the Cuſtody of another. One may be lawfully 283. b. 
impriſon'd by the King's Writ, Gt. or imetefuly. * An unltwfW „ if. , 
Impriſonment is not only an unjuſt Impriſonment at the firſt, but 482. 

when one 1s detained longer than he ought, though he was at firſt 
lawfully impriſoned. For if a Sheriff, or Gaoler detains 4 Priſoner 


- 


V. Liberty, conſiſts in a Power to do às one thinks fit, unleſs re- Liberty. 


in Gaol after his Acquittal (unleſs it be for his Fees, not for Meat. 
Drink, or Lodging) this is an unlawful Impriſonment. An Action of 
falſe Impriſonment doth lie againſt a Bailiff for Arreſting One after 
the Return of the Writ is paſt, it being now without Writ. He that (0 2 Ind. 
is put into the Stocks, or is under tin Arreſt, is ſaid to be in Priſon. 482, 589. 
Unlawful Impriſonment is ſometimes called Drereſs of Impriſonment 53 *. 
(from Durities) w where one is wrongfully impriſon'd or detair'd, (=) 2 Ind. 
till he ſeals a Bond, Gr. But not where a Man is lawfully impri- 482, 483 
ſon' d for another Cauſe, and for his Delivery ſeals a Bond, &. nor 4 Int. 5. 
where being arreſted at the Suit of another, and in Priſon on ſuch an 
Arreſt, willingly Seals a Bond to a Stranger. A Son ſhalt avoid the (% ; Rel. 
Action by Reaſon of the unlawful Impriſonment of His Father; a Abr. 68). 
usband by Reaſon of the unlawful Impriſonment of the Wife. So 
If One's Beaſts are unlawfully impriſoned till He Seals a Deed, He 


may 


(o) 1 Inſt. 
162. a. 263. b. 


2 Inſt, 483. 


_ 
ig. - %s #4 <- 
5 «> 
. = 
Y e 
” 
o Þ "- 


may Avoid the Actio 


* — 


my 
— AI IA. Eo, AA. A ens tg 


n & * * , 1 k . , oY ” 
, — : ” 27  / 7 © 42599. 17 5 % - W 
f — * 
8 * 9 : , : 
1 : by : o # * 4 n x 
| % X 
. . " £ * — - _ = 
* > : * , % Y 
, p — 
— omg . K a . —— N 


impriſon d, kill'd;\ maim' d, c. and he ſeals/a Bond ta him that me- 
nackt him, it is Dureſe per Minas, and in both Caſes he may plead 


u. S0 if one is under A juſt . Fer of being 


the Dureſs; and avoid the Action. If it be only a Thrratning of a 1 


Battery, Wh! Du. eder 
my Houſe, &c. this will not make the Deed made upon that Occaſion 


ch may be light, or to take away my Goods or to burn 4 


70 be by Dureſs 3 for there one ny have Satisfaction by Recovery of 4 


Damages: There muſt be ſome Threatning of Life or Member or 
of Impriſonment, and to the End of obtaining the Deed, and there- 


upon the Deed muſt be made. To threaten another to kill, or maim, 


or impriſon him if he will not Seal a Deed to a third Perſon, and 


 - thereupon he do it, this is as voidable as if it were made to the Party 


himſelf. 


Cr ) 2 Inft. 


* L Abr. 


166. 


Even lawful Impriſonment is ſo far pitied, that by ſeveral Sta- 


tutes, as well as by Common Law, Defaults are ſaved on that Ac- 


The Law ? favours Liberty, and the Freedom of a Man from 


/ Impriſonment; and therefore: kind Interpretations ſhall' be made on 
its Behalf, If a Man is unlawfully impriſoned, he may have an 


Action of Treſpaſs for, Falſe Impriſonment, and recover Damages: 


Or he may have the Writ of Habeas Corpus, and upon Return of 


this Writ byithe Gaoler, ſetting forth by whom he was committed, 
and for what. Cauſe, He ought to be diſcharged if it appears to be 
againſt Law. LSee Magna Charta chap. 29. |. But if the Caſe be 
doubtful, he: may be bailed. . If the Impriſonment appears to be juſt, 


vg 


He ſhall be remanded to the Priſon, or bailed. [See Of Bail, Book 4. 
The King cannot ſend any Subject of England, 7 againſt his Will 
to ſerve him out of the Kingdom; for that would be Bamiſhment : 


No. he cannot ſend one into Ireland, againſt his Will, to ſerve as his 


By the 31 Car. a. chap. 2. [call d the Habeas Corpus Ad. and en. 
tituled, An Act for the better ſecuring the Liberty of the Subject, and 
for Prevention of Impriſonment beyond Seas. ] A Priſoner may have 
an Habeas Corpus K any Judge, returnable immediately (unleſs 
committed for Treaſon, or Peer: plainly and ſpecially expreſſed in 
the Warrant, or for. other. Offences not bailable) and upon Certificate 
of . the Cauſe of bis Impriſonment may be diſcharged 'updn; Bail, to 


appear in the King's Bench next Term, or the next Aſſizes or Seſ- | 


dont, or General Gaol-Delivery, or in any other. Court where the Of- 
fence is cognizable. + 10 01% 203-007 31971 
And Perſons committed for Treaſon, or Felony, plainly and ſpe- 
cially expreſſed. in the Warrant, upon Prayer in open Court the firſt 
Week 4 the Term, or Day of the Seſſions of Oyer and Terminer, or 
Gaol-Delivery, to be brought to Trial: If not indidted the next Term, 
or Seſſions, after ſuch Commitment, ſhall upon Motion the laſt Day of 
the Term or Seſſions, be let out upon Bail; wnleſs it appear upon Oath 
that the King's Witneſſes could not be ready that Term or 8 
N ET We 
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BE Q Nemo tenetur exponere ſe Infortuniis G Periculis. 1 Inſt. 262. a. 253. b. 
Talis debet eſſe metus Qui cadere poteſt in virum Conſtantem, non meticuloſum. Ibid, 
Qui non cadunt in Conſtantem virum, YVani Timores ſunt. 2 Inſt, 483. 7 Rep. 27. 


And 1 Fuck Perſons, pon ouch Prager, ſpall nat he indicleu, or tnied 
the ppmitment, they fool he diſe baggel. 


: 


3 | 1 
oa Subje - compirted or any Crime, ſpall not be remoped imo he ÞwolT (. 
Cuſtody of any et ber Officer, unleſs by Writ, Sc. ' D169 naw... ett 
7 1 bal not extend to any Perſou 47 7.5 in any Civil © 
Cause, Idee of Prenunire, Pook-3. chap. 3. and ice of Hobeas (r- 
pus, inthe Catalogue of Writs, Book 4- chap. 4.3 „ >... 


VI. The Reputation alſo of a Perſon is under the Protection of the Reputation. 
Law, For Perſons in their Natural 1 e , abſolutely and ſimply 
= conſidered, have an Intereſt in their Good Name: Scandal and Defa- 
mation axe injurious to it. But defamatory Words are not action- 
able, otherwiſe than as they are a Damage to the Eſtate of the Per- 
== foninjured: The mere Contumely is of little Conſideration. A Con- 
tumely, or Scandal againſt the King, a Peer of the Realm, or a 
Magiſtrate, is eſteemed to be of a heinous Nature. [See of the No- 
bility, chap. 4. Of Libels, Book 3. chap. 3. Of Actions on the Caſe, 
Book 4. chap 4. 
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Of Perſons in their Relative or Civil Capacities : And 

| therein of the King and Queen. 
A Perſon in its Relative, or Ciuil Capacity, is either the King, Of Perſons 
CA or a Sujet: A Subject is either of the Clergy or Laity, Nobi- in their Civil 
lity or Commonalty, and ſome amongſt the Nobility and Commonal- 1 
PE are of the Military State, And more particulatly, a Perſon in a 

vil Capacity, is a Maſter of a Family, Husband or Wife, parent 
or Child, Anceſtor or Heir, Landlord, or Tenant, Guardian or Mi- 
nor. After wards aPerſon may be farther conſidered in ſome Publick 
Office, as Sheriff, & . And laſtly; a Corporation, or Body Politick, 
18 eſteemed a Perſon in Law. | : 

This Account of a Perſon in a Ciuil Capacity, ſhall be given in 
ſeveral Chapters to the End of this firſt Book. And as a Perſon is to 
be conſidered as King or Subject, &c. It will be proper to ſpeak firft 
of the King, and his Conſort the Queen, | | | 

I. The King 1s the Head of the Common-wealth, immediately The King. 
under God, and the only / Supreme Governor. ¶ See the 24 H. 8. 0) 41 
chap. 12. 25 H. 8. chap. 21, 1 Eliz. chap. 1. 1 Fac. 1. cbap. I. (2) 3 Jatb, 48 
By his taking the Imperial Crown upon himſelf, all # Attainder of his . K > 
Perſon 1s purged, inſo facto, without any Reverſal, He cannot be a VEE f 
Minor, or * under Age. In him there is no * Imperfection, Negli- 1 Lot. 43. 
gence, Laches or Folly. | 1 


} 


ny 2 3 | TREO ; : 7Rep. 10, 12. 
It 18 his Prerogative to make War or Peace. He is the 5 Fountain (inch. 8: 


of all Honour ; has the ſole Power of conferring Honourable Titles, Anz * 
and has the Choice and Nomination of all Counſellors and Officers of & 1 n. 
State, * He may create Biſhopricks, Deans and Chapters, Univerſi- 8 2 TY 
| 3 h. $4. 
tles, 4 Inſt, 29+ 
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18 An Tyſiitnte of the Book I. 
ties, Colleges, Counties and Counties-Palatine. Cities, Boroughs, 

Fairs, Markets, Foreſts, Denizens, &c. . He can put a Value. to the 
(OY Plowd. Coin; ' for it is either coined by his immediate Authority, or Fo- 
316.5).  Telgn Coin is made Current here by his Proclamation... \ Lo make 
r Money 


But more n He hath a Prerogative with reſpe& to 


r WU OO 0” ⅛˙ mA A 


cence and Royal Aſſent, Canons made in Convocation concerning Ec- . 
cleſiaſtical Affairs, obtain the Force of Laws. [See Of the Convoca- 0 

tion, Book 4. chap. 1. ] He can create Biſhopricks, Deans and Chap- 1 

ters, as before has been ſaid, and hath the ſupreme Right of Patro- : 

nage all over England. | See of Advowſons, Book 2. chap. 2.] He is K 

the Founder and Patron of all the Biſhopricks; none can be choſen 4 

Cf) F. N. B. Biſhop but at his Nomination. The Guſtody of the Temporalities o 
2 fut. 16. of every Archbiſhop, or Biſhop, belongs to the King during the Va- C 
(60 1 Inft. 3 of the See; £ and he may preſent to a void Advowſon when 1 
60 1 in. the Temporalities are in his Hands. When he founds a Church, v 
134+ a. Hoſpital, or Free Chappel, Donative, it is of Courſe exempted from 4 
2 Roll. Abr. the Ordinary, though no particular Exemption is mentioned; and I: 
G) 5 Rep. the Lord Chancellor viſits the fame. He may alſo. exempt any # Ec- | 
Cawdries clefiaſtical Perſon from the Juriſdiction of the Ordinary, as he has 15 
a). Int. the Archdeacon of Richmond. He may by Charter & licence any tt 


11 b. 344% „ Plenarty againſt a Common Perſon, He ſhall have the Tithes of 
| 4, :. ** Foreſts and Places Extraparochial ; and becauſe he has the ſupreme 
5 Rep. 15. Eccleſiaſtical Juriſdiction, He provides a ſufficient Paſtor for the Place 


luft. . which is not within any Pariſh. [But ſee the 2 & 3 Ed. 6. chap. 13. 


(% Inf. The King's ” Palaces, where his Royal Perſon reſides, are exempt 
\ wp inn, from all Eccleſiaſtical Juriſdiction. ee. | 

110. a. 2. It is the King's Prerogative „ to call, continue, and diſſolve the 
Tut 4 Parliament : And here, ? tho' an Act paſſeth both Houſes of Parlia- | 
90. b. ment, 
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ment, yet it is not a Law before the Ro) 
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val Aſſent is obtain'd. 9 At (q) Finch 


Common Law He may diſpenſe with a Penal Statute, in reſpe& of u. A 


Time, Place and Perſon, wherein all his Subjects have not an Inte- 36, 37. 


tho? the Statute ſays ſuch Diſpenſation ſhall be void. He may Rep. 38. 
repens with a Perſon diſabled by Act of Parliament, and * bra 1545 


new Grant with a Non Obſtante, "when any Thing is prohibited ſu 4 Fat; 125: 


do; as upon a Penalty given to the King, not when it is an ab- 179. 
ſolute and tired Law. He may licenſe / Things prohibited. by Sta- (r5 Int 


I tute, that are only Mala probibita, and not Mala in ſe. [But ſee 2. © 


234. a. 


the 21 Jar. 1. chap, 3. 1 V. &. M. Sefſ. 2. chap. 2.] : Ads of Parlia- 2 Roll. Abr. 
ment do not bind the King unleſs he is ſpecially named; or unleſs (Y Finch 
they concern the Commonwealth,“ ſuppreſs Wrong, take away 234, 197 
Fraud, or prevent the Decay of Religion. The Common Words, No &) Finch 
Perſon or Perſont, Bodies Politick or Corporate do not bind him, . 32. 


tho the Statute is in the Negative: * But he may take Benefit of any 1 Reb. 68. 


* 25 nſt. 3 59. 
Act, tho' he is not named. | () 5 Rep. 14. 


The King's » Proclamations, in ſome Inſtances are to be taken for 11 Rep. 71, 
Laws, as in calling or diſſolving the Parliament, declaring War and: Taft, 685 
Peace, & c. But he cannot by his Proclamation introduce new Laws (#) 7 Rep.32. 
contrary. to thoſe eſtabliſhed by Common or Statute Law. When ne- 11 Rep. 72; 


ceſſary Statutes have been fora Time diſcontinued, The King uſual- 5 . Tafi. 16s. 


ly gives Notice by Proclamation, that ſuch Statutes for the Time to 2 inſt. 743. 
come. ſhall be put in due Execution. * None may make any Procla- () Crompt. 
mation without the King's Authority, except Mayors or ſuch like Jur. 41. b. 
Governors of Towns by Cuſtom or Privilege. 3 

3. Concerning the King's Advantages in reſpect of Property and 
Suits in his Courts, He 1s ſuppoſed to be * preſent in all His ors, (a) 1 Inſt. 
and on this Account the King cannot be nonſuit. “ No Action lies 139. b. 
againſt Him, for who ſhall command the King? A Perition, inſtead 6% 16. 
of an Action, muſt be made to Him in Chancery; but Proceſs ſhall go 187. 
out againſt the King's Grantee to maintain his Title. Againſt the 


King there can be no * Preſcription or Occupancy. General Acts of (c) Lit. 18. 


4 Linntation do not bind Him: He cannot be a © Jointenant with any ? Int. 41. b. 


one; for no one can be equal with Him. He cannot be Tenant in 5 1 Res“ 
Common of an entire Chattel Perſonal, but ſhall have the Whole. 74; * 
There is no Tenant at f Sufferance againſt the King, for it is Intruſion. 7 
Where the £ Title of the King and a common Perſon concurs, the "iS 
Title of the King ſhall be preferr d. The King may grant particu- () 1 Inſt. 
lar Prote&ions, or take his Debtor into Protection till his Debt is s, 14 
paid; * for he is to be preferr'd before any Subject, tho' his Debt, &. b. 
is laſt. . But no Protection ſhall be allow'd againſt the King. [See 221 FRE: 
the 25 Ed. 3. Stat. 3. chap. 19. 1 Rich. 2. chap. 8. 13 Rich. 2. 131. b. 
chap. 16. 33 H. 8. chap. 39. and ſee of an Executor, Book 2. chap. 6, () Taft. 
The King may reſerve Rent to a Stranger, ſue in what Court he () ; ing 
pleaſes, and is not bound to make a Demand or Tender, where a 143. b. 
Leaſe is made reſerving Rent with a Clauſe of Re-entry. A Choſe ch. 5+. 
In Action (or a Thing recoverable by Action) may be aſſign'd By and 

To the King, as Debts due, & c. [See 7 Fac. 1. chap. 1 5. ] No Diſtreſs 

can be made upon the King's Poſſeſſion, ? but he may diſtrain out of (1) 2 tag. 


an 
his 4 Inſt. IIs, 
| | 119. 
(q) Diſpenſat io eft Mali prohibiti provida Relaxatio, Utilitate ſeu Neceſſitate pen ſata. 1 Inſt. ? Rep. 56. 
99. a. 


Finch. 83. 
Inſt. 57. 


15 — 4 we 
8 * . ; * 


(8) Jura Publica ſunt ante ferenda Privatis. 1 Inſt. 130. a. 
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his Fee in another Land of the ſame Perſon for his Rent- charge, if 
the Lands are in actual Poſſeſſion and Manurance of the ſame Te- 
nant, not if they are in the Hands of an Under-tenant; yet the Gran- 
| tee of the Tenant hath not this Privilege. He may alſo take Di- 
() 1 Inft. ſtreſſes in the High-way or Common: ſtreet. * An Heir ſhall pay the 
356. . King's Debt tho not named in the Bond, c. The King is not bound 
(n) Inst. by Sale of Goods in- open Market. If One gives Land to the 
5 tulibt. Kiog by Deed Inroll'd, A Fee-ſimple doth paſs without the Words 
(2):Inft.go.a. Heirs or Succeſſprs, Goods and Chattels may go in ? Succeſſion to 
ttze King; not to any other ſole Corporation. Judgment is never 
(9) Finch 2 Final againſt Him, but is with a Salvo Jure Regis. [See Quo 

2 Inf, 282, Marranto in the Catalogue of Writs, Book 4. —_ $7: 293105, 75; 
45. When any of the King's Goods come into the Hands of Subjects ſo 
| as they are Accountant for them, their Land is chargeable for the 
ſame, and ſubje& to the King's Seiſure to whomſoever it comes, 
whether by Deſcent or Purchaſe. If one becomes Debtor to the 

King, being ſeized of Land in Fee-ſimple or Fee-Tail, and then 
aliens the Land, yet the Land is ſubje& to Execution, tho' the Alie- 
nation was before an Action commenced; for it ſhall relate to the 

Time that he was in Debt to the King. [See the 33 H. 8. chap. 39. 
(r) 8 Rep. F. 26. 7 But the Sale of a Leaſe for -Years, or other Goods and 
9 Chattels, by ſuch Debtor, is good at any Time after Judgment, and 
before Execution awarded. [ See 29 Car. 2. chap. 3. See alſo 33 H. 8. 

chap. 39. 34 H. 8. chap. 2. 13 Elis. chap. 4. 14 Eliz. chap. 7. 

27 Eliz. chap. 3. 39 Eliz. chap. 7. 7 Fac. I. chap. 15. and the reſt 

of the Statutes concerning Accountants, Receivers and Collectors. 

4. Concerning the King's Grants. | 

(NDr.&Stud. The King cannot / Grant nor Take any Land, &c. but by 

Dial. u. ch. 3. Matter of Record; as he cannot command but by Matter of 


007 Record, Otherwiſe It is when the Law caſts a Freehold upon 


I 


= irs, Him as in a Gift in Tail, Remainder to the King. To Perſonal 
inch$2, 83, and Tranſitory Things, the King _ be entituled without Of- 
n fice, or other Matter of Record. 


N wh Grant made by the 
204, 205. King upon Surmiſe or Suit of the rey, all be taken moſt be- 


(%) Finch neficially for the King, and againſt the Party. But otherwiſe if the 


100,101,232. & | 1 3 , 
2 Inft. 497, Grant is, Ex certd ſciemid, ex ſpeciali Gratid and ex mero Moti. 


5 Rep. 36. Let there too, if the King is deceived, or if the Intent or Purpoſe 

A+ 5 * of his Grant cannot by the Law take Effect, It ſhall not give the 
. P · 5 - . . * * 

10 Rep. 6. Patentee an Advantage. When the King is here deceived, it is to 


11 Rep. 11. be underſtood of a Matter of Law, not of Fact, altho' it ſhall never 


() 10 Rep. 


112, 113. be intended or preſumed that he is miſconuſant of the Law. But 
5 Rep. 94 When it appeareth within the Body of the Grant, that the King is de- 
2 ' ceived as to Matter of Law, the Grant is not good, tho* with the 
1 Inft. 99. a. Clauſe Ex certd Scientid, &c. His Grants ſhall not be taken to 
9 two Intents, that is, it ſhall not enure to any other Intent than 
10 Rep. 28. that which is preciſely expreſſed in the Grant. But then it ma 

x1 Rep. . enure to two or three Intents, if they are expreſſed. The King's 


1 512. Grant ſhall be void if expreſs Mention is not made of the true Value 


2 Roll. Abr. of the Lands, & c. in the Petition of thoſe that ſue for Them. [ See 


65 =. the 1 H. 4. chap. 6.] * Nonage or Minority does not avoid his 
Inft.43-2. 

517 2 . 

123. a. 

5 Rep. 56. 


11 Rep. 11. Grant. The King may grant over a * Condition, and may grant an 


Eſtate 


——— 


(u) Præſumiter Rex Habere omnia Jura in ſcrinio Pectoris fal. 1 Inſt. 99. a. 
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Eſtate in Fee upon Condition not to alien, becauſe he ma referve 
| es Tenure to himſelf. -A Grant by the King, or to the Kine of a 


21 


— 


2 Reverſion, is good without Atturnment. | See the 34 & 35. H. g. Inf. 30g. b. 


chap. 2 i. 1 Fd. 6. chap. 8. 7 Ed. 6. chap. 3. 4 & 5 Th. & Mar. chap. 1. 
18 Elix. chap. 2. 35. Eliz. chap. 3. For Confirmation of Letters Pa- 


3 tents.] A Gift to the King goeth to his Succeſſors; * His Succeſſors (3) 1 Inſt. 9. 


ing included under the Name of King. [See the 33 H. 8. chap. 29. b. 9. . 
lad See of Pardons, Book 4. chap. 3.1 * * 1 a 
5. As to Eſcheats and Forfeirures, | 
e All Lands are holden of the King; for all Lands were original- () : Int. 
ly derived from the Crown. „All Franchiſes alſo are derived from en 


the Crown; and therefore Eſcheats and Forfeitures of all Lands and 2 


4 Franchiſes belong to him, unleſs granted away. So are all Deo- 2 Int. 47, 


dands, Treaſure-Trove of Gold and Silver, Eſtrays, Wrecks, Waife, ( 3 Inft. 57. 
Goods and Chattels of Felons or Fugitives, and of thoſe put in the 132, 133. 
Exigent, in Order to an 8 And if a Felon hath Freehold 
held of.an inferior Lord, the King ſhall have his Year, Day and 
Waſte of it. [See 17 Ed. 2. chap. 16.] He ſhall have all Royal 
Fiſhes, as Whales and Sturgeons. He ſhall alſo have f white Swans, (f) Rep. 16. 
not mark'd,; which have gain'd their natural Liberty. All Eſtates 
for want of Heirs (wherein no one can claim Property) belong to the 
King, or to thoſe that claim under his Grant. [See of Eſcheats, 
Book 2. chap. 4. Of Franchiſes, Book 2. chap. 2. Of Forfeitures, 
Book 4. chap. 5. | 
There are many more Prerogatives which ariſe wholly from the 
Reaſon of the Common Law, though they are generally againſt the 
Common Law. But ſtill the Common Law and the Crown Law 
are not two different Laws; à though almoſt in every Caſe the Law (s) Finch 85. 
for the King is not Law for the Subject. The King hath a Preroga- 
tive in all Things that are not injurious to the Subject; “ for the King ( 1Inſt. r9.b. 
can do no Wrong: His Prerogative can never extend ſo far. [See the 2 If: 186, 
II. The Coen is either ſhe that holdeth the Crown by Right of 14 
Blood, or elſe ſhe is married to the King: This laſt is called the 
Queen Conſort. She that holdeth by # Blood is in Conſtruction of (i) Ins. 7. 
Law, and by the Statute, the ſame with the King, and hath the like 
Power in all Reſpects. [See i Mar. Parl. 2. chap. I.] But the Queen 
Conſort is inferior to the King, and is his Subject: Yet becauſe ſhe 
partaketh of ſeveral Prerogatives above other Women, I mention her 
in this Place, tes 
The King may take an * Alien to Wife, and ſhe Thall be endow- (4) 1 Int. 
ed notwithſtanding ſhe is an Alien. By the Common Law, the 60 3 
Wife of the King, or Queen Conſort, is a Publick Perſon, exempt from 133. 4. 
the King, and is capable of a Gift of Lands from the King, and may 4 Rep. 23. b. 
ſue and be ſued alone (by Præcipe, not by Petition) and may pur- | 
chaſe, grant, and make Leaſes without the King. She may alſo have 
in her ſelf the Poſſeſſion of * Perſonal Things during her Life; for (=) Finch 86. 
ſhe may have an Action in her . Name for them. But both real Lec . 
| 2 | {Hg 


W Statute of the Prerogative, 17 Ed. 2. and the 27 H. 8. chap. 34. ] 187, 681. 


— 8 — 


— — Nihil aliud poteſt Rex, quam quod Jure poteſt. 9 Rep. 123. 11 Rep. 74. 2 Inſt. 63. 
187. | 


Poteftas Regia eft Facere Juſtitiam. 2 Inſt. 374. | 
Nikhil tam proprium eſt Imperii quam Legibus vivere. 2 Inſt. 63. 
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and perſonal Eſtate goes to the King after her Deceaſe, if ſhe does 
Dt an her Life-time diſpoſe of them, or bequeath them away by i 
WI 4 | | j 2 f | ; : : : | ; : | | 
(n) 1 Inf. The Queen, and the King's Son, are not reſtrained by the 1 H. 4. 
133. 4. chap. 6. Concerning the Grants by the Ning. e 
(e) 1 Inſt. je Queen ſhall pay no TOlIl. 3 
me If a Tenant of the Queen aliens a Part of his Tenancy to one, and 
another Part to another, the Queen may diſtrain in any one Part for 
the Whole, as the King may do. ds F 
The Queen is not bound by the Statute of Marlebridge, for dri- 
ving a Diſtreſs into another County. | r 
In a Quare Impedit brought by Her, ſome ſay that Plenarty is no 
| Plea, no more than in the Caſe of the King. [But ſee 2 In,. 36r.] 
(p)2 Inft. 1, No Man may marry the Queen Dowager without the ? Licenſe 
my of the King, upon Pain to loſe his Lands and Goods. And if the marr) 
any of the Nobility, or under that Degree, yet ſhe doth not loſe 
her Dignity ; but by the Name of Queen may maintain an Action. 
23 Nay, a Foreign Queen marrying a Subject in England ſhall bring an 
Ped 86. Action by the Name of Queen. 1 
ls 7 Ads of Parliament concerning Her need not be pleaded; for the 
Court muſt take Notice of them, becauſe ſhe 1s a publick Perſon, 
[See the 25 Ed. 3. Stat. 5. chap. 2. in High-Treaſon, Book 3. chap. 1. 
and Of Trial in Criminal Caſes, Book 4. chap. 5.  * © 
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CH AP. III 


Of Subjects. And therein of the Clergy and Laity. Of 
the Clergy, as Archbiſhops, Biſhops, Dean and Chap- 
ter, Archdeacons, Parſons, Vicars, Curates. 


n , 29%,” 
IEF 1 ae et Ss et des 


Of subjects. Perſon may likewiſe be conſidered in his Relative or Coil Ca- 


£ A pacity as a Subje@. 155 
The Subjects are the Members of the Commonwealth under the 


(r) Lit. 198. King, their Head. : 8 . 
„ ſt. 129.b. Aliens living in England, are Subjects. An Alien is he that is 


7 Rep. 16,17. : : . 
133 38. born out of the Ligeance of the King. 7 Ligeance is the true and 


/) 1 Inft. 2. faithful Obedience of a Subject to his Sovereign. It is either Perpe- 


b. 8... u or Temporary. Perpetual, where one is Born a Subject, or hath 
2 Inſt. 741. the Right of a Subject by Denization, or Naturalization, If One 


1c 330% is Born in the Engliſb Plantations, He is a Subject born. Deniza- 


Vaugh. 297. tion (from Donaiſon, Donatio) is a Right to be a Subject by Letters 
Patents of the King. This may be either General, as to be account- 


ed in all Things as a Subject; or Particular, enabling One to ſue 1 : 
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' Ligeantia Naturalis nullis clauſtris coercetur. 7 Rep. 10. 
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a ttf it is the former, and he had Iſſue withy 


Action in auter droit, as Adminiſtrator, &c. and Perſonal Actions 


Lands. 
Alien is no Merchant, the King ſhall have the Leaſe for Years, tho? 


King; for he is to be uſed as a Traytor. 


* — 


lad Iſſue within the Realm before his De- 
nization, Iſſue is not inheritable to his Father, But when the 
King makes one a Denizen, He may purchaſe Lands and the Iſſue 
afterwards may Inherit.. Naturalization is a Right of being a Sub- 
jet, given by A& of Parliament, whereby one 1s a Subject to all In- 

tents and Purpoſes as much as if he was born ſo. His Iſſue before the 
Naturalization ſhall Inherit, if born within the Realm; fo if the Iſſue 

of an Engliſhman is born beyond Sea, and that Iſſue is naturaliz'd, 
He ſhall Inherit his Father's 


rn 


* 
—— deat 


By the 12 W. 3 chap, 3. 1 Georg. chap. 4. No Aliens, tho nat ura- 


lisg'd or made Denizens ſince His Majeſty's [ K. George's] Acceſſion 


to the Crown, Except ſuch as are born of Engliſh Parents, ſhall be 


capable to be of the Privy-Council, or a Member of either Houſe of 


Parliament, or to enjoy any Office of Truſt, either Civil or Military, 
or to have any Grant of Lands, &c. from the Crown. | See 1 Georg. 


chap. 29. ] 


Temporary, Which is an Allegiance due by Reaſon of Reſidence in 
the King's Dominions, or becauſe one is made Denizen only for Life. 
If One is Naturaliz'd for a Day, It is good for Ever. | 
et An Alien can hold no Lands by Deſcent or Purchaſe, or be Te- (+);Rep.502. 
nant by Curteſy, or in Dower. But there is an Alien Enemy and an? Rep. 17,18, 
Alien Friend: An Alien Enemy cannot ſo much as bring an Action "Frye 4 


until the Nations are in Peace: But an Alien Friend ſhall maintain an 26x-a- 


2 Inſt. 741. 
I Ventr. 417, 


For ſuch an Alien may purchaſe a Houſe for Years, for Habitation 418, Kc. 
during his n as neceſſary for Commerce and Trade; but not 3 Cr. 9: 
This muſt be underſtood of an Alien Merchant, for if the 


It were for His Habitation. And ſo it is of an Alien Enemy. If an 

Alien Friend, being a Merchant, leaves the Realm, the King ſhall 

have the Leaſe; and if he dies here poſſeſſed thereof, His Executors 

or Adminiſtrators ſhall not have it, but the King. For He had it on- 

ly for Habitation, as neceſſary for his Trade and Traffick. [ See the | 

32 H. 8. chap. 16. and the Statues ſupra. ] n Whether his Sovereign ( g Rep. 31. 


be in League with our King, in a Plea of Alien Born, it ſhall be tried 


by the Record of the Chancery ; for every League is of Record.. 
A Subject cannot be an * Enemy, though in open War againſt the (x) 7 Rep. 


See the 25 Ed. 3. Stat. 2. 43 Ed. 3. chap. 10. 


By the 11 & 12. W. 3. chap. 6. All Perſons, being the King's na- 
tural born Subjects, may inherit as Heirs to their Anceſtors, though 
their Anceſtors were born out of the King's Allegiance, and out of his 
1 as fully as if ſuch Anceſtors had been natural born Sub- 
Jects. | 
By the 7 Ann. chap. 5. Children of all natural born Swubjeds, 
though born out of the Allegiance. of the King, ſball be declared natu- , 


ral born Subjefts, | See the 10 Ann. chap. 5. 


By the 5 Georg. chap. 27. Artificers going beyond Sea to work 
in Our Manufafures, or to Teach Trades to Foreigners, are to be 


deem d Aliens, and to be ont of the King's Protection. 
| Subjefs 


” © 


An Inſtitute of the Book I. 
Subjects may be divided into Clergy and Laity, Nobility and f 
Commonalty; and amongſt the Nobility and Commonalty, we ſhall 
conſider thoſe of the Military State. 
This is the General Diviſion of Subjects; we ſhall be more parti- 


cular hereafter. - ET 
Of the Cler- I. The Clergy (from xe, Sors) are thoſe that are choſen to be 
BY. the Lot and Inheritance of God, and are ſeparate from the Noiſe and 


Buſtle of the World, that they may have Leiſure to ſpend their 
Time in Heavenly Meditation and Prayer. The Clergy are called 
(9) 2Inſt. 121. y Clepks, and are either Regular or Secular. 


2 _ Theſe are = Regular which live under certain Rules and are of 
<4 E Religious Order and are called Men of Religion, or the Re- 


2 Inft. 131. igiout. Such are all Abbots, Priors, &c. There were 118 Mona- 
ſteries here in England, whereof 27 Abbots, and 2 Priors, were Lords 
of Parliament. | ES, | 2 ; 


But By the 27 H. 8. chap. 28. 31 H. 8. chap. 13. 32 H. 8. chap. 24. 
37 H. 8. chap. 4. 1 Ed. 6. chap. 14. All Abbeys, Priories, Monaſteries, 
and other Religious Houſes, and alſo all Free Chappels and Chauntries 
perpetual, were diſſolved, and their Poſſeſſions given to the Crown, 


(a) 1 Inft. The Secular are thoſe who live not under any certain Rules of 
135- + K b. the Religious Orders, as Archbiſtiops, Biſhops, Deans, Archdeacons, 
0 Parſons, Vicars, Curates. : Ne en 

(5) 2 Inft. 3. The Church ought to have all the Privileges of one “ under Age. 
And the Clergy had greater Privileges at Common Law than the 
Laity, which are confirmed by Magna Charta, and other ancient 
Statutes. But theſe Privileges are loſt, the Clergy being included un- 
der general Words in later Statutes. * So that Clergymen are liable 
to all publick Charges impoſed by Act of Parliament, where they are 
not particularly excepted. Indeed they are not forced to undergo 
(%) F. N. B. © Temporal Offices, by reaſon of their Lands; to ſerve on Juries, 
1 Ln. 96. a. © nor to appear at Turns and Leets, or preſſed to ſerve in the Wars 
2 Inſt. 3,4, in Perſon, (tho' they always are obliged by Statutes to contribute to 
62e 10; the Charge of a War, and to Muſters of the Militia) or perhaps their 
(4) 2 Inſt. 4. Bodies are not to be taken upon Statutes Merchant or Staple, or a 
Recognizance in the Nature of a Statute Staple (for the Writ to take 
the Body of the Conuſor is Si laicus fit. [ See Weſtm. 2. chap. 18] Or 
(%) 2 Inſt. perhaps, he that beats a Clergyman may ſtill be obliged to do * Pe- 
492, 608,620. nance in the Spiritual Court; [| See 13 Ed. 1.] or a Clergyman may 
not be arreſted in the Church, or Church-Yard, while he is attending 
on Divine Service, &. [ See the 50 Ed. 3. chap. 5. 1 Rich. 2. chap. 16.] 
But theſe are all the Privileges remaining on Civil] Accounts. They 
(f) 2 Inft. are uſed like other Men in Criminal Caſes, f except as to burning in 
- FI. Hand for Felony ; from which upon producing of their Orders, 
2%. or the Ordinary's Certificate, they ought to be freed. And though 
E. C. 230, they have had the Privilege of the Clergy for a Felony, yet they may 
23% *39* again have their Clergy, and ſo cannot a Layman. [See the 4 H. 7. 
chap. 13. 32 H. 8. chap. 3. 34 & 35 H. 8. chap. 14. 1 Ed. 6. chap. 12. 

5 Ann. chap. 6.] ke | . 
— In 
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Eccleſia eſt infra atatem © in cuſtodia Domini Regis, 2 Inſt. z. 


1 


them; and Merr 


dian of the Spiritualties by Preſcription or Compoſition, whereby all 
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25. 


In the Clergy. there are Arehbifhops, Biſb 
ters, Archdeacons, . Parſons, Vicars, Curates, and 


oe nts eo ow dy. * 


ancien there 
were Pariſh Clerks. dent! * 


I. An Archhiſbop is the chief of the Clergy in one Province only; 
and is that Spiritual Secular Perſon, who hath Supreme Power un- 
der the King, within his Province, in all Eccleſiaſtical Cauſes. [For 
the Manner of his Creation ſee the 25 H. 1. chap. 20.] The Archbiſhop 
of Canterbury is ſtyled & Metropolitanus &. Primas, totius Angliæ; 
and the 2 1 of Tork is ſtyled Primas & Metrapolitanus An- 
gliæ. They are called * in reſpect of the Biſhops under 
5 Ar litans, becaule they were conſecrated at firſt in 
the Metropolis of the Province. Primate is a Degree betwixt an 
Archbiſhop and a Patriarch. The Archbiſhop of Canterbury hath 
the Precedency, and before all the Nobility, next to thoſe of the 
Royal Blood; then the Lord Chancellor, and then the Archbiſhop 
of Ty &c. [See the 31 H. 8. chap. 10. For placing of the 
Lords. Tres 
1 the Archbiſhops have diſtin& Provinces, and each hath within 
his Province Suffragan Biſhops of ſeveral Dioceſſes with Juriſdiction 
under them: But each Archbiſhop hath a Dioceſs too within his Pro- 
vince. [See of England in the Introduction. ] On TP 
It 3s the Right of an Archbiſhop to call the Biſhops and Clergy of 
his Province to Convocation upon the King's Writ. [ See of the Court 
of Convoc ation, Book 4 chap. I.] each Archbiſhop is the Ordinary 
of the whole Province, to Viſit it and to receive Appeals from inferior 
75-0 within his Province: For regularly an Archbiſhop has no 


Archbiſhop. 


(C) 1 Inft, 
94. 4. 


uriſdiction over the Subjects of the Suffragans, unleſs in his Viſitation, 


or upon Appeals. | But ſee the 23 H. 8. chap. 9.] An! Ordinary (a 
Name taken from the Canoniſts) is he that has Juriſdiction in his own 
Right, and not by Deputation: And this Name 1s only applied to a 
Biſhop, or any other that hath an Original Juriſdiction in Cauſes Ec- 
clefiaſtical. But in ſome late Statutes, Chancellors Commiſſaries 
Archdeacons, c. are ſtyled Ordinaries. | 

An Archbiſhop hath a ſtanding ſuriſdiction over his Suffra- 
gans; he Confirms the Election of Biſhops within his Province, 
and afterwards Conſecrates them; and hath the Option of a 
Dignity or Benefice, 1n the Gift of every Biſhop conſecrated by him, 
which the Biſhop then aſſigns to him by Deed, to diſpoſe of at the 
next Vacancy: He may appoint Co-adjutors to a Biſhop that is grown 
infirm, or diſabled to manage his Charge: He may cenſure and ex- 
communicate, ſuſpend or # depoſe them for Cauſe. 


7 


(2) 1 Inſt. 96. 


a 344. 4. 
2 Inſt. 398. 


9 Rep. 41. 


(i) 3 Inſt. 20g. 


During the Vacancy of any See within his Province He is & Gray- 11 Rep. a9. 


Epiſcopal Eccleſiaſtical Rights of the Dioceſs belong to him 
for that Time, and all Eccleſiaſtical Juriſdiction. But when an 
Archiepiſcopal See is vacant, the Dean and Chapter of his Dioceſs 
are Guardians of the Spiritualties; that is, the Spiritual Juriſdiction 
of his Province and Dioceſs is committed to them. [For his Juriſ- 
dition ſee farther Of the Eccleſiaſtical Courts, Book 4. chap. 1. 

By the 21 H. 8. chap. 13. Each Arc hbiſbop may retain eight 
Chaplains. 
5 By 


(k) 2 Roll. 
Abr. 222. 
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By the 25 H. 8. chap. 21. The Archbiſbop of Canterbury has Power 
f 7 diſpenſing in any Caſe therein Diſpenſations (not contrary to the 
aw of God) were formerly whos by the. See of Rome; and may 
grant 25 Diſpenſariont to the King ' as well as to bis Subjetis; but 
if the Caſe is new, the King and his Council are to be conſulted; fuch 
 Diſpenſations, & c. not to be granted out of' the Realm, nor in any 
ore Manner. ann 5. 


% 


During the Vaeancy of the See of Canterbury, the Guardian of the 


Spyꝛirituuſties ball grant Diſpenſativns. © 


(1) Cre. | Notwithſtanding the ! negative Clauſe in the At, the King's Au- 


542, 60. thority remains as before at Common Law; the Archbiſhop is only 
| enabled by the Statute to have a concurrent Power with the King. 
Therefore, if the Diſpenſation is to be in Matters extraordinary, it is 
Prudence to have it confirmed too under the Broad Seal. See 
The Archbiſhop of Canterbury grants theſe Diſpenſations not only 
within his own Province, but in the Province of York, by Vertue of 
this Statute, the Statute allowing only to the Archbiſhop of Tork, 
and other Biſhops, to diſpence as they were wont to do by the Com- 
mon Law and Cuſtom of the Realm. [See of the Facultz-Courr, 
Book 4. chap. I.] "oF 2 N V5 | | 8 
By Vertue of this Statute, the Right of Conferring Degrees of all 
kinds, is veſted in the Archbiſhop of Canterbury. e 
If an' Archbiſhop reſguc, it muſt be made to the King as Supreme 
JJ ͤ 57 as 3 3 
(=) 2 Inſt. 15. As to the Cuſtody of the * Temporalties of an Archbiſhop during 
the Vacancy of the See, it belongs to the King as in the Caſe of a 
Vacancy of a Biſhoprick, to be mentioned hereafter. 
Biſhop. 2+ A Biſbop, ſimply fo called, (for the Pope, a Patriarch, a Pri- 
(») 2 Inſt. 79. mate and an Archbiſhop is a Biſhop) is the Archbiſhop's Suffragan, or 
Aſſiſtant under him: for Syſſrap ar; ſignifies to help or aſſiſt. [For the 
Manner and Order of his Election, Confirmation and Conſecration 
ſee the 25 H. 8. chap. 20.] N 
(o) Preface to He muſt be full * thirty Years of Age. 7 All the Biſhopricks in 
2 England are of the King's Foundation, and therefore the Power of 
(2) 1 Inft. 93. Chooſing them 18 lodg'd in the Crown; and this Power is recognized 
a 134. by the 25 H. 8. beforementioned. But the Biſhopricks in Wales were 
* founded by the Princes of Wales and came to the Crown of England 
by Forfeiture ; ſo that now the King 1s Patron of all. At this Day 
(4) 2 Roll. the Biſhopricks of 7 Ireland are donative, and not elective. 
Abr. 342- Every Biſhop is an Ordinary, [| See of Archbiſhop, ante.] 
(r)8Rep.69g, He hath Juriſdiction in his Dioceſs at His Confirmation, and there- 
fore the Guardian of the Spiritualties ceaſes to act from that Time. 
99 : Roll. Upon His / Conſecration, He has a Right to his Temporalties, in 


rok 1 which he hath an Abſolute Fee. He cannot ſue for them till his 


i Inft. 67, a. Conſecration is certified by the Archbiſhop; but the King may grant 
his Temporalties immediately after Election and Confirmation. [See 
Godolphin's Report. Canon. for the Order or of making a Biſhop. 

He is Overſeer of the Manners of the People of one Dioceſs, and 

Tit. 136. has great Authority in the Church: He hath his Conſiſtory Court to 

1 Inf 58. . hear Eccleſiaſtical Cauſes, [See of Ecclefiaſlical Courts, Pook 4. 

282. 8. 344+ 8 chap. 1.]and may viſit the Clergy and Laity within his Juriſdi&ion, 

1 Roll. Abr. and the? Hoſpitals therein, if they are Spiritual; if Lay, the Patron 


230. ſhall 
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Corporations, chap. 8.] When he viſits the Clergy he hath 4 Fee 
lled nme 
p 


before obſerve 


Of SHE LEA 1 5 8 AS: 1 N \ NON YES i 


ple abſolute, and may maintain a Writ of Right; 


72 | 


„ Wo Ok fees nes - On) ron er ggrs . 


all vide them. [Buefee the 4 K. 3. Shar 1. chap. 1. 25 K S. ch 21. 
9 H. 8. chap. 13, 14 Eliz. has 5. 21 3 chap. 42 af 


CA 


o 


Procurations, in lieu of an Entertainment that was te be 
rocured. He may conſecrate Churches and Altars, ordain Priefts 
and Deacons, admit and inſtitute Prieſts into Benefices, confirm after 


- 


Baptiſm, ſuſpend and depoſe the offending Clergy, impoſe Purgation 
and Penance, excommunicate both Clergy and Laity, diſpenſe by 
granting Licences and Faculties, [See 3 H. 8. chap. 2. For PHH. 
cians and Stirgeons. 1 Fac. 1. chap. 4. 13 & 14 Car. 2. chap. 4.) _ 
For Schoolmaſters, grant Probate of Wills, and Letters of Admini- 
ſtration of Inteſtates Eſtates, G 0G. 0b 
He is regularly the immediate * Officer to the Higheſt Courts of (0 1 Inf. 
Record in Cauſes Ecclefiaftical : None but the King out of his Courts a by 1 
of Record, can write to the Biſhop to cer 1. Excommunication, Ge- 325. . 
neral Baſtardy, [See the 9 H. 6. chap. 11. ] Mulierty (i. e.) Legiti- 
mation, Loyalty or Lawfulneſs of Matrimony, & c. 2-7 
Every Biſhop hath his Chancellor (i. e.) the Principal Official and 
his Vicar General, commiſſion'd by him to aſſiſt in all Matters and 
Cauſes Eccleſiaſtical, within his Dioceſs. * The Offices of the Prin- () L 
cipal Official, and Vicar General, are two diſtin Offices, tho' they dug pt; 
are uſually united. His Commiſſary is he that is limited by the Bi- Frug. cap. 
ſhop to ſome certain Place of the Dioceſs to aſſiſt him; and in moſt Frequens, | 
Caſes hath the Authority of a Principal Official and Vicar General, Gedi: 
within his Limits. | | | | * 
If the See of a Biſhop is vacant, the Archbiſhop of the Province is 
Guardian of the GOO, by Preſcription here in England, as 
; though by the Canon Law, the Dean and Chapter 
was to take Care of the Spiritual and Temporal Juriſdi&ion belong- 
ing to the Biſhoprick. The Guardian of the Spiritualties bath all 
manner of ſuriſdiction of the Courts; as the Power of granting Li- 


cences and Diſpenſations, Probate of Wills, Admiriiſtrations, &. du- 


ring ſuch Vacancy; and of admitting and inſtituting Clerks preſent- 


ed to them; but they cannot (as Tuch) conſecrate or ordain, or pre- 


fent to vacant Benefices. | * 1 
The Cuſtody of the 5 Temporalties of every Biſhop, 175 well as (5) F. N. B. 

of an Archbiſhop) after the Sees are vacant, belengs to the King as 22, 3+ 

Founder, during the Vacancy ; ſo that no Subject cin claim the Tem- * * 

poralties of an Archbiſhop or Biſhop, by Grant or Preſcription : 

z During the Vacancy, The Freehold of the Temporalties is in the (2) 1 Roll. 

King, The Temporalties are all ſuch Things as à Biſhop hath by Abr. 381. 

Livery from the King, as, Caſtles, Manors, Lands and Tenements, 

Advowſons, Tithes, . Theſe the King may commit during 

the Vacancy. [See Magna Charta, chap. 5. and the 14 Ed. 3. 


(hap, 4.5.7] 


When an Archbiſhop or Biſhop hath done Homage to the King, () : Ing. | 
and received his Temporalties of him, he hath them in à Fee-fim- 57: Ne be 
n Ba Abt: 


x 


A Biſhop muſt regen to the Archbiſhop, not to the Deari and © 


By the 21 H. 8. chap. 13. Each Biſhop may qualify fox Obuplains. 
By the 25 H. 8: chap. 2t. A Biſhop may difpente Me cet fond 
notwithflanding, &cc. * * RAS 
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A By the 26 H. 9. chap. 14. There may be Biſbops | Suffragens: in ſe- 

[See the 2a chop." 10. For placing the Lord.! "8 
Hy the 5 Ann. Chap. 24. Four Tears are allowed.to Archbiſbips and 
* Biſbops to pay their firſt Fruits 4, with @ Proviſa.n Caſe of Death. 


s 
* 


[What Leaſes made by Biſhops may be good, See of Leaſes and 

Confirmation, Book ak: "I ET fl OL PM r 
Dean and 3. Every Archbiſhop and Biſhop. hath a Dean and Chapter, and 

Sd , 3 Biſhop may have © two Chapter, 
32 Inf. The“ Dean (Decanus d dius ten, for at firſt he was over ten Ca- 
Hin nons and Prebendaries) is an Eccleſiaſtical Secular Governor next un- 


791Tuft. 95. . der the Biſhop, and is Head of the Chapter. The Ancient Deans, 

 - as the Dean of Torꝶ, St. Paul's, &c. are choſen by the Chapter, by a 

Cuenęs d Elire, (or Licence to proceed to Election) from the King, 

as Biſhops are: And (the King afterwards giving his Royal Aſſent) 

they are confirmed by the Biſhop, who gives his Mandate to have 

them inſtalled. But the new Deans (which are either newly tranſla- 

ted or founded) are Donative, and are inſtalled by the King's Let- 

ep. 46, ters Patents, without Election or Confirmation, and are vifitable 

„„ only by the Lord Chancellor, or by ſpecial Commiſſion from the 

King. But the Letters Patents ate preſented to the Biſhop, for In- 

ſititution, and a Mandate for Inftalment goes fort. | 

(iH. A Dean that is ſolely ſeized of a diſtin& Poſſeſſion hath an abſo- 

325. b. 341. b. Jute Fee in Him, as well as a Biſhop. wen ie 

cor Inft.g5.94 A Chapter (Capitulum) is a Congregation of Clergymen, under 

one Dean, in a. Cathedral Church. They make a Spiritual Corpo- 

ration. The Chapter in a Collegiate Church is more properly 

call'd a College, as at Weſtminſter and Windſor, where there is no 

Epiſcopal See. And where there are Chapters without a Dean, as 

at Southwell, thoſe are not properly Chapters, Chapters as well as 

Deans are ancient and new, and were either tranſlated or founded 

ther, 233. * a Dean and Chapter doth confirm Grants, &c. * the 

Dav. 47, 48. Dean muſt join with the Chapter. A Deputy Dean cannot make 

2 a Grantor Confirmation, unleſs the Statutes of the Church expreſly | 

give the Deputy Dean that Power, in the Abſence of the Dean: 

And then Confirmations and Grants made by the major Part of the 

Corporation are good. But the Dean, or any other, hath not a ne- 

gative Voice. [See the 33 H. 8. chap. 27.] There muſt be the Con- 

ſent of the major Part, and their Conſent muſt be expreſſed by fix- 

ing of their Seal to the Deed in one Place and at one Time; either | 

in the Chapter-Houſe, or ſome other certain Place: For when they 

meet in any Place, that is the Chapter-Houſe. 255 | 

| It was thought neceſſary, that every Biſhop ſhould be aſſiſted with | 

2 Council. (vis.) a Dean and Chaprer, to aſſiſt him in Affairs of Re- 
ligion, and in his Temporal Concerns; 1. To conſult with him in 

n Rep. 75- deciding difficult Controverſies in Religion; to which Purpoſe every 

| => 1 Int. 103-8 Biſhop hath his Cathedral in the Chapter; 2. To conſent to every 

— Grant which the Biſhop ſhall make to bind his Succeſſors: For the 

Law did not judge it reaſonable,” to repoſe Confidence in the Biſhop 

alone with the Diſpoſal of the Inheritance of the Church. But the 

Dean and Chapter hath nothing to do with that which the Biſhop 


does 
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does as * Ordinary. In other Things they remain a Dean and (0 1 Inft. 


Chapter to aſſiſt him, though they ſurrender all their Poſſeſſions to 
the King; for they were a Chapter before they had Poſſeſſins. 
The Biſhop and Chapter are but one Body, yet their Poſſeſſions 
(for the moſt Part) are divided: The Biſhophath his Part, the Dean 
hath a Part alone in Right of his Deanery; and each particular Pre- 
bendary a certain Part in Right of his Prebend ; and each too is in- 
corporate by himſelf. - The Dean and Chapter have the Reſidue in 
Common. The Dependence on the Biſhop by Degrees grew leſs and 
leſs, though they were at firſt-maintain'd out of his Eſtate ; and tho' 
now they have diſtin& Parcels of the Biſhop's Eſtate aſſign'd for their 
Maintenance, the Biſhop hath little more left him than a Power of 


(!) 3 Rep. 75. 


= Viſiting the Dean and Chapter, and 1s ſcarce allowed to nominate ) Roll. 
half of thoſe to their Prebends, who were originally of his Family: Abr. 229. 


But of Common Right he is their Patron. | ER 
A Chapter of it ſelf is not capable to take by Gift or Purchaſe, 


without the Dean. [See of Purchaſe, Book 2. chap. 3. 
Deans and Chapters have ſometimes an Eccleſiaſtical Juriſdiction 
in ſeveral Pariſhes, beſides that Authority which they have within 
their own Body: This Eccleſiaſtical Juriſdiction is executed by their 
Officials, And they have alſo Temporal Juriſdictions in ſeveral Ma- 
nors belonging to them, as well as Biſhops, where their Stewards 
keep Courts. | : : + 
The Reſignation of a Deanery may be made to the King, as well 
as to a Biſhop. art ee | 


By the 25 H. 8. chap. 20. The Dean and Chapter muſt ele& the 
Perſon to be Biſhop whom the King names, &c. 

By the 25 H. 8. chap. 21. The Dean and Chapter of Canterbury 
are Guardians of the Spiritualties of that Archbiſhoprick, during the 


Vacancy. | 
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Cawdrie's 


? And if the Archbiſhoprick of York is vacant, the Dean and (p) 2 Roll, 


Chapter there alſo are Guardians of the Spiritualties. 74 
See the 31 Eliz. chap. 6. againſt Abuſes in Elections into Cathe- 
dral and Collegiate Churches, &*c., 6 Ann. chap. 21. Concerning the 
Statutes of Cathedral Churches founded by King H. 8. and the 6 Ann. 
chap. 27. How Deans and other Dignitaries ſhall compound for their 
Firſt-Fruits, Goc. . | FO on 
How the Grants or Leaſes of a Dean, Prebendary, &c. muſt be 
confirmed. See of Confirmation, Book 2. chap. 3. 1155 
There are ſome Deans in England without any juriſdiction, as 
the Dean of the Chappel Royal, the Dean of the Chappel of St. George 
at Windſor. And ſome Deans there are without any Chapter, and 
Fet they do enjoy ſome Juriſdiction, as the Dean of Croydon, the 
ean of Bartel, Pockin., &c. wy ee, 
The Power of Rural Deans is almoſt extinguiſhed. 


4. An Archdeacon (heretofore the firſt and chief of the Deacons) Archdeacon. 


is ſuch a one that hath obtain'd an Eccleſiaſtical Dignity in a Ca- 
thedral Church, and a juriſdiction over the Clergy and Laity, next 
after the Biſhop, throughout the Dioceſs, or in ſome Part of it only: 
But he cannot regularly exerciſe any Juriſdiction within the Cathe- 


dral Church. And indeed he * no original Juriſdiction, but what 
2 he 
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. he hath got is from 'the Biſhop, either b de rung = or Compoſi- 
| tion; and (as the Dean and Chapter, he erive his Juriſdiction 
(9)2Cro. from him; and yet he is allowed to be an ? Ordinary, becauſe now 
55% „ hath a Beate of Epiſcopal Power in his own. Right. [See of 
ö Arc bbiſbop, ame.) e „ 
An Archdeacon therefore may viſit his Juriſdiction once e 
Tear; ſome viſit twice every Year, by Preſcription : All are entituled 
to Procurations. [See of a Biſhop, ante. ] He hath a Court where 
he may enjoin Penance, ſuſpend, excommunicate, prove Wills, grant 
Adminiſtrations of Inteſtates Eſtates, Oc. and hear Cauſes of Ecclefi- 
aſtical Cognizance. In many Places Archdeacons do grant Licences 
and Faculties, 2 15 25 
It is one Part of the Archdeacon's Office to examine the Candidates 
for Holy Orders, and to Induct or put in Poſſeſſion all Clerks into 
5 their Benefices, within his Juriſdiction, upon Receipt of the Biſhop's 
(r) 2 Roll. Mandate. But by Preſcription the Dean and Chapter of St. Paul's 
Abr. 356. and Litchfield, do indu&: And the Grantee of the King, of a free 
Watſon, 275, Chappel, is put into Poſſeſſion by the Sheriff of the County; ſo the 
* Dean of Battel is ſaid to be inducted by the Patron. And in ſome 
Places a hogan ſhall have preſent Poſſeſſion where the King 
collates by Letters Patents, as at Veſtminſter. Uſage generally takes 
Place. [See of Indufion, pf] 2 FV | 
Hie hath an Official (or Church-Lawyer) to aſſiſt him; from whom, 
as well as from the Archdeacon, an Appeal lies to the Biſhop of the 
Dioceſs. [See the 24 H. 8. chap. 12. and of the Archdeacon's Court, 
| Book 4. chap. 1.] ; 


See 6 Ann. chap. 27. How Archdeacons ſhall compound for their 
Firſt-Fruits, &c. 5 F hb 2 
Parfon. 5. A 7 Parſon is a Rector of a Church Parochial, and is called 
OO: mw Perſona Eccleſie, becauſe he taketh upon him the Perſon of the 
300, *, Church, and is ſeiſed in Right of his Church; that in his Perſon the 
Church might ſue for and defend her Right, and alſo be ſued by 
(% F. N. x. any that have an Elder Right. The Word * Ecclgſia is always applied 
Fe) 21nft. 40). to à Parſonage, as Ficariz is to a Vicaridge: But the Word“ Par- 
ſon, in a large Senſe, includes alſo, Vicars, Prebendaries, &. 
(x) 2 Inft, A Church, in a ſtrict Senſe, ſignifies the Building only; “ and if it 
363. hath Adminiſtration of the Sacraments and Sepulture, it is in Law 
ad judged a Church: Theſe Divine Adminiſtrations make it a Church. 
O3 Int 5 Any good Chriſtan may build a Church without the Licence of 
* the Biſhop; but the Law takes no notice of it as a Church till it is 
conſecrated by the Biſhop: And this is the Reaſon why Church 
and- no Church, Chappel or no Chappel ſhall be tried and certified 
by the Biſhop. OY 
A Parſonage or a ReQory, 1s a Pariſh Church endowed with a 
Houſe, Glebe, and Tithes, &c. and ſuch originally were all Pariſh 
Churches. Glebe 1s the Church Lands exclufive-of the Tithes. 
(z)2 Rot. A Chappel of Eaſe is that which is built for the Eaſe of thoſe 
Abr. 340, 361. Pariſhioners who dwell far from the Parochial or Mother Church: It 
is for their Eaſe in Prayer and Preaching only; for the Sacraments 
and Burials ought to be perform'd in the Parochial Church. Here, 
generally the Curate is removable at the Pleaſure of the Rector or 
Vicar. But a Chappel of Eaſe may be Parochial too, and wore 
8 4 Right 
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Right to Sacraments and Burials, and to a diſtin& Miniſter by Cu- 
ſtom, though ſubject in ſome Reſpects to the Mother Church. 7 
A Free Chappel 1s that which 1s perpetually maintained and provi- 
= ded for with a Miniſter, without Charge to the Rector or Pariſh ; or 
chat which is Free and exempt from all ordinary Juriſdiction. [ See 
me 3) * chap. 4. 1 Ed. 6. chap. 14. and of the Court of Peculiar, 
90 chap. I. | 
6 The Partial Church and Church-yard are the Freehold of the 
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no one; but is ſubject to Eccleſiaſtical Cognizance, if abuſed or re- 
moved. Neither the Ordinary, nor the Churchwardens, can grant 
Licence to Bury in the Church, but the Parſon only, For the Soil 
and Freehold of the Church is in the Parſon, as aforeſaid. 


By the 35 Ed. 1. The Parſon cannot cut down Trees growing in the = 
Church-yard, unleſs for the Repair of the Chancel, or (in Charity) of 
the Body of the Church. 


[See the 10 Ann. chap. 11. For building Fifty New Churches in 
and about London and Weſtminſter, and the Suburbs thereof. 


We will now enquire. 1. How one may be made a Parſon of a 
Church. 2. How one may ceaſe to be a Parſon. 


1. The Things requiſite to make a Parſon of a Church are, (2) can. 33 
Holy Orders, Preſentation, Inſtitution, and Induction into a Rectory. 
As to Holy Orders £ None 1s to be ordained Prieſt or Deacon + 
without a Title. A Title, &c. is ſome certain Place where one may ex- 
erciſe his Function. For a wandring Clergyman will be a Scandal to 
Religion: But though one has a Title, the Biſhop may refuſe to or- 
dain him Prieſt or Deacon, without giving a Reaſon. When he is to 
be ordained, he is to be ordained by a Biſhop, according to the 
Book of Common Prayer. [See 5 & 6 Ed. 6. chap. 1. and the 14 
Car. 2. chap. 4] 1 


p 


1 | An Inſtitute of the- Bs Book. I. 


By the 13 Eliz. chap. 12. One cannot be:i ordained Prieſt, or, ad. 

mitted to preach or adminiſter the Sacraments, under twenty four 

; Tears of Age, nor unleſs be bring to the Biſhop a Teſtimonial. of his 

; boneſt Life, and of his profelſing the Doctrine 4 the thirty-nine 
Articles of Religion, in the Tear 1562. and unleſs be is able to. ren- 

der to the Ordinary an Account of his Faith, in Latin, according to 

the ſaid Articles, or have a ſpecial Gift to be a Preacher; nor ſhall 

he be admitted to the Order of Deacon, or the Miniſtry, unleſs he 

ſball firſt ſubſcribe the ſaid Articles. All Diſpenſations to the Contrary 


to be void. 


Therefore if one is made Prieſt before the Age of Twenty-four 
compleat, he can never be a Statutable Parſon,  _- py” 
To ſubſcribe the thirty-nine Articles with this Addition. (vis.) 
(0 A Inſt. 15% far forth as the ſame are agreeable to the Word of God, is not a 
3. 252. Subſcription according to this Statute z becauſe the Statute requires 
(i)41nft.323. an abſolute Subſcription, and without Reſerve, * Note, That this A& 

confirms and eſtabliſhes the thirty-nine Articles. WS 2 
preface to ! None ſhall be ordained Deacon, except he be twenty-three Years 
ene Ording- of Age, unleſs he have a Faculty or Diſpenſation; which gives a La- 
5 7. titude to the n diſpenſe with one to be made Deacon at 
what Age he pleaſes. But he cannot diſpenſe with the Age of one 


that is to be made Prieſt, becauſe that Age is fixed by Statute. 


By the 1 W. & Ml. Seſſ. 1. chap. 8. He that is to be admitted 
Prieſt, or Deacon, mnſt take the new Oaths of Allegiance and Supre- 
macy before his Biſbop, &c. [See 1 Eliz. chap. 1. 3 Jac. 1. chap. 4.] 

By the 31 Eliz. chap. 6. If any Perſon ſhall receive directly or 
indirectly, any Reward or Aſſurance thereof (all ordinary Fees ex- 
cepted) to procure the Ordaining of any Miniſter, or of giving Orders, 
or Licence to preach ;, then every Perſon ſo offending ſhall. forfeit for- 
ty Pounds, and the Perſons ſo corruptly ordained ten Pounds And 
if at any time within ſeven Tears next after ſuch corrupt entring in- 
to the Miniſlry, he ſhall take any Benefice, or Eccleſiaſtical Promotion, 
it ſhall be void immediately after Indudtion. 
sy the 15 Car. 2. chap. 2. Perſons in Holy Orders may exerciſe 
Temporal Furiſdifion. ' 2 
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Concerning Preſentation. See of Advowſons, Dook 2. chap. 9.7 
When one is ordained Prieſt, he may be Preſented to à Parſonage 
(1) x Inft. or Vicaridge, & c. by the Patron: That is, the Patron may ! offer 


7 


828 his Clerk to the Biſhop of the Dioceſs, to be inſtituted to his Church, 
(Rep. 58. G c. But the Clerk may be refuſed if the * Patron is excommuni- 
Kn. s 31, Cate, or if the Clerk himſelf is not Perſona Idonea;, which includes 
4 Inf. 338. Ability in Learning, and Honeſty in Converſation. If the Perſon is 
5 Rep. 57, 58. a Baſtard (and not diſpenſed with) outlawed, excommunicate, a Lay- 
man under Age, a Man of ill Life and Converſation, a Heretick, 
Schiſmatick, an Alien, | See 3 Rich. 2. chap. 3.7 Rich. 2. chap. 12.] un- 
learned, &c. the Biſhop upon Examination may refuſe the Perſon 
preſented; for he is the Judge of the Ability and Sufficiency, of 
a Miniſter. [See 9 Ed. 2. chap. 13.] But in a Quare impedit 
brought againſt the, Biſhop for Refuſal of the Clerk, he muſt ** = 
the 
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the Cauſe of his Refuſal ſpecially and directly. Becauſe the Clerk 
is of 11] Life and Converſation, or a Schiſmatick in general, is not 
ſufficient, without .ſhewing what Crimes, or ſort of Schiſm h e h 28 
been guilty of. The Temporal Court then will judge whether the 
Cauſe be juſt or not: And if the Party denies the ſame, the Court 
may write to the Metropolitan to examine the Matter, and certify it: 
And tho' the Matter be of a Spiritual Nature, it ſhall be tried by a 
Jury. For whether the Cauſe be Temporal or Spiritual, the Exa- 
mination of the Biſhop concludes not the Clerk; for though the Biſhop 


5 is Judge of the Ability, he is not the ultimate Judge. But in Caſe of 


Refuſal for Inſufficiency in Learning, it hath been adjudged, * That (e) Show. Ca- 
the Ordinary 1s not accountable to any Temporal Judge; and that in 7 5% _ 
Literaturd minus ſufficiens, &c. is a good Plea without ſetting forth ava 
the Kind of Learning, or the er of it, ? That the Preſentee has 2 1 Roll. 
a Benefice already is no good Cauſe of Refuſal. For Crimes that 5%, . 
are 7 Mala in ſe, as Incontinency, Drunkenneſs, Per jury, &c. he , l 
may be refuſed; but not for Crimes that are Mala prohibita, as 

haunting Taverns, &c. 2 

If a Biſhop once refuſes a Clerk for Inſufficiency, he cannot ac- (+) i Cro. 27: 
cept of Him afterwards, if a new Clerk is preſented. 

ee the 31 Eliz. chap. 6. 12 Ann. Sefſ. 2. chap. 12. Of corrupt 


Preſentations, Book 2. chap. 2.] | 


As for Inſtitution / When the Ordinary upon Examination, finds (/) 1 Int. 


the Clerk ualify'd in all Reſpe&s, he Admits him or approves of 34. * 


. * 1 — A Cro. 342. 
him; and thereupon actually inſtitutes him in theſe Words, from a — 


Written Inſtrument under his Seal, (viz.) Inſtituo te Rectorem Ec- 

cleſiæ parochialis de A. cum Cura Animarum, & accipe Curam tuam 

G meam. The Biſhop (or Vicar General ſometimes, if- his Patent 
1mpowers him) may inſtitute as well out of the Dioceſs as within it, 

for this Power is not local. If the Inſtitution is ſuſpe&ed to be void, 
for want of Title in the Patron, &, a * Superinſlitution hath been (7) 2 Roll. 
ſometimes granted to another, to try the Title of the preſent Incum- Abr. 220. 
bent by Eje&ment. * | ——_ 


By the 31 Eliz. chap. 6. A raking a Reward for Inſtitution, is 
Forfeiture of the double Value of one Tear's Profit, and makes the 


Living void. 


By the 13 Eliz. chap. 12. Thaſe that are to be admitted to any Be- 


nefice with Cure, muſt ſubſcribe to the thirty-nine Articles, in the Pre- 


ſence of the Ordinary. | See the 36 Canon of King James, and the 
13 & 14 Car. 2. chap. 4. An Act for Uniformity, &c. 1 VW. &. Nl. c hap. 
18. in Relation to the 39 Articles. And ſee the different Effects of 


Inſtitution and Induttion, poſt. |. 7 - 


When the Biſhop has given Inſtitution, he iſſues out his: Mandate 
to the Archdeacon to Indu# the Clerk; who thereupon iſſues out a 
Commiſſion to ſome neighbouring Clergymen and others (if he him- 


ſelf cannot be perſonally preſent) to a& for him 
The Induction is performed by Delivery of the Ring of | the, Church- 

Door, or a Bell- Rope, to the newly inſtituted Clerk, that he may 

toll: the Bell, &, and ſhew that he hath taken Corporal. Poſſeſſiomn. 

If the Archdeacon ! refuſes to induct, or to grant a Commiſſion to (% F. N. B. aj. 

others to ſupply his Place, an Action of the Caſe lies againſt bim: 12 Rep. 120. 
5 or 
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for Induction is 4 Temporal Act; or he may be cited into the Bi. 
ſhop's Conſiſtory- Court, to anſwer for his Contempt. [See of Arch. 
deatons,' ante. And ſee concerning the Writ De vi Laitd Remouen- 
da, "Book the 4th chap.” 4. in the Catalogue of Writs. 
(x) Watſon's * By Preſcription or Compoſition, other Perſons, as well as Arch. i 
Clergyman's degcom, may make Inductionns˖ ,_ .: 


La .\xL - | , | ed. $1. * . Þ 324 2 
216.84,” T after a Caveat enter'd againſt an Inſtitution, a Clerk is preſent- 
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Edit. ed, inſtituted and inducted, the Inſtitution, c. is not void; for it 
) 2 Roll. is y only a'Rreach of the Canon Law. | | vY cata e 

- .  * By laſtitut ion, only the Clerk is compleat Parſon as to the Cure 

(#)Dyeri21. of Souls; but as to the Temporalties, as the Glebe-Land, Tithes, &-, 

4 Reg. 79 he hath no Freehold in him till Iuduction; nor can He grant, or let 

them or fue for them till Inductien,. FY | 1 

(en.. By Inflicution, the Church as te all common Perſons, is full, 

353. but not againſt the King till Induckion, [But ſee of Uſfurpation, 

Dae ae ch a} 1 F . 

Inſtal ment into Dignities, Prebends, c. anſwereth to Induction in 

Parochial Cures. 3 5 wer ne 

Obſerve now by what hath been faid, That by receiving Holy Or. 

ders, De Inſtitution and Induction, one may be mad: 2 

 Parfon of a Church. But by reaſon of ſeveral] Statutes, . there are 

he great Difficulties in following a right Method to perform the So. 

mnities required to ſecure the Title, which may be learned (amongſt 

other Books) from Sir S. Degg's Parſon's Cornſellor, chap. 6. (laſt E. 

dition) Watſon's Clergyman's Law, chap. 15. which give particular 

Directions, too long to be here inſerted. -[ See the 13 Flix. chap. 12. 

73 G 14 Car. 2. thap. 4. 25 Car: 2. chap. 2. 1 5 


M. chap. 8. 13 
There are other Ways by Which one may gain a Title to an Fc 


* 


cleſiaſtical Benefice, as by Collation, Donation, Unian, Appropriation, 1 

© Collation is the giving of a Benefice by a Biſhop, which ſupplies the 
Place of Preſentation and Inſtitution. But the Biſhop's Clerk is to be 
inducted as any other Patron's Clerk is. if this Benefice was in any 
other, it would be Preſentative. [See of Advowſon, Collative,. Bok 


9 


Donation is when the King, or other Patron (though a Layman) 


does by à Gift in Writing put the Clerk into Poſſeſſion without Pre- 

fentation, Inſtitution or Induction. Theſe Benefices are called D- 

natives. A Clerk taking Title to/a Donative, muſt, at or before, 

his Admiſſion, ſubſeribe the Declaration before the Biſhop or Ordi- 

nary of the'Dioceſs, according to the 14 Car. 2, chap, 4. And if the 
Donative be either Parſonage or Vicarage, he ought to have a Ce- 

tificate under the Hand and Seal of the Perſon, before whom he ſub- 
ſcribed, and to read the fame in the Church belonging to his Donative: 

He ought alſo to take the Oath of Supremacy before his Patron, 2 

cording to the 1 Eliz. chap. 1. And if the Donative be a Benefice with Þ 

Cure, he mult ſubſeribe the 39 Articles in the Preſence of the Ord: 

nary of the Dioceſs ; and it is the fafeſt way to read the ſaid Articles 

in his Church, within two Months after he bath Poſſeſſion, Cc. fit 

the Caſe of ſuch a Donative ſeems to be within the Reaſon and E- 
aAauity of the 13 Flis.'chap. 12. and the 14 Car. 2. chap. 4. fSee of 
Aauouſon, Donative, Book 2. chap. 2. PN 
| Union 
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Union is when a Church is united to a Church, of which one was 
before poſſeſs d: It muſt be made by Aſſent of the Ordinary, or Or- 
dinaries of the Dioceſs where ſuch Churches ſtand, and of the In- 
[„ of them, and of the Patrons, according to the Common 

Law, or according to the Statute of the 37 H. 8. chap. 21. 17 Car. 

2, cha 32 1 | 15 | 

4 4 8 (becauſe the Profits of a Benefice are held in Pro- (5) Terms of 
priety is an Annexing a Benetice to the proper and perpetval Uſe of = _ 
2 Spiritual Perſon or Corporation (being Patrons of the Advowſon in _ 
Fee) and their Succeſſors; as to a Biſhop, Dean, Dean and Chapter, ec. Davis, 80. 
The Things requiſite to make it are 1. The King's Licence to the ( plowaZ 
Spiritual Perſon, or Body Spiritual; for the King at one time or other 496, Ke. rp. 
may have an Intereſt in the Preſentation to the Benefice, 2. The 1 RSI. at... 
Conſent of the Ordinary, the Perſon appropriating ; becauſe he too 238, 239, 
may have an Intereſt by Lapſe, &c. and 3. The Conſent of the Pa- . 
tron, the ſpiritual Perſon having the abſolute Inheritance of the Ad- 

vowſon, who is to be made 4 Parſon in direct Words, or by Words of (4) Hob. 
the like Effect; for in Suits brought by or againſt him he muſt be 307. 
named Parſon, This may be done during the Vacancy of the Be- (.) ptowa. 
nefice, to be executed immediately, or by apt Words conſtituting 499 
the Patron Parſon after the Church ſhall become void. When this Ap- Ver. * 
propriation is made and takes Effect, the Patron is perpetual Parſon, 
or hath (as it were) perpetual Inſtitution and Induction; for the Ap- 
propriation alone is a ſufficient Admiſſion, & c. 9p 
* f It is ſaid, That an Appropriation may be made by the King (f) Plowd. 
alone, as ſupreme Ordinary, where he himſelf is Patron, as when by ?. 
his Letters Patents he grants the Advowſon, which he is ſeiſed of in 


* 


Right of his * to a Dean and Chapter, & c. 
The Church becomes ? Diſappropriate by the Preſentation, Inſti- Inſt. 
tution and Induction of a e e the Parionage, or of the Vier £4 ; 
to the Parſonage, if the Parſon is Patron of the Vicaridge ; for that is 

a Re- union of the Vicaridge and Parſonage. It may alſo become diſ- 
appropriate by Recovery of the Advowſon by an Elder Title, or by 


Diſſolution of the ſpiritual Corporation. 


By the 15 Rich. 2. chap. 6. 4 H. 4. chap. 12. Upon all A ropris © 
ations a Vicar muſt be ſufficiently endowed. a * 5 


Lou ſee that an Appropriation could not be properly made, unleſs 
to a Spiritual Perſon and his Succeſſor, or at moſt to a Spiritual ag- 
gregate Corporation, that conſiſts of Prieſts, But now, 


By the 31 H. 8. chap. 13. The King and bis Patentees ( though 
Lapmen) are capable of having the Parſonages appropriate of diſſol. 
ved Monaſteries, &c. But they are to be fulject to the Viſitation of oy 
the King's Commiſſioners, or the Ordinary. | 


- Theſe are vulgarly called Impropriations, and the Proprietors Ju- 
propriators, | See Book 2. chap. 4. Of Mortmain. | | 

y Commendam, * which is holding a void Benefice, commended (i Terms of 
to the Care of a ſufficient Clerk el it may be conveniently ſupplied „, Ee. 


; of Ani, 
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| of a Paſtor 3 ſo that originally it was in the Nature of a D poſttum, 
It is founded upon the Statute of the 25 H. 8. chap. 21. and thatPart 


"An Inftitane of the = 


_ 


N 


which concerns the Power of Diſpenſation. A Sequeſtration of a Li- 


ving, of the Cure and Profits N to the 28 H. 8. 24 6 11. till 
the Patron doth of roms his Clerk, or while the Church 1s 
is not a Comme 


cancy. Now a Commendam gives the Profits to the Commendatory ; 

(3) 3Lev. and may be Temporary or Perpetual : * Temporary, for fix or twelve 

1, 382- Months, two or three Years, or more. The Commenda — 2 

Show IP: (er more nor leſs than fix Months) is not in uſe amongſt us. 

erpetual, or for Life, (which 1s the compleateſt) 1s equivalent to 

a Preſentation ; and by Vertue thereof, one 1s Parſon or Vicar to all 
Intents and Purpoſes, without Inſtitution or Induction. 

(k) Dyer Whenany Spiritual Perſon is made a Biſhop, * all his ſpiritual Pro- 


41. 336 motions (except Donati ves) are void upon his Conſecration, in caſe 
7 


382. 


Dignities and Benefices. Quere. 


But there is alſo a Commendam 2 (or Capere de novo) to 
ift, or in the Gift of ſome ll 

other Patron, whoſe Conſent muſt be obtained, and expreſly recited 

(m) Hob. in the Inſtrument of Diſpenſation. This muſt be for Life, as other 


take a Promotion in the Biſhop's own 


155, 156. Parſons and Vicars enjoy their Benefices. 


By theſe Methods one may be a compleat Parſon, Parſon, Im- | 


parſonee, or Rector in Poſſeſſion of a Church Parochial. 


(n) 1 Inft. » There may be two ſeveral Parſons in one Church, one of one 
Moiety, and the other of the other Moiety; and a Part of the Church 
and Town allotted to each. And there may be two that make one 
Parſon in a Church, preſented by one Patron. Alſo two Prebenda- 


17. b. 18. As 


ries may be one Parſon of a Church. 


Note, That before Inſtitution, and before InduQtion, Fir/?-Fruits 1 


are . 5 to the King, and to be agreed and compounded for. 
a 


e) 4 Inſt. 
120, 121. 


There was a Valuation of Eccleſiaſtical Livings, 20 Ed. 1. 


by 


itigious) 
am. For by that Statute (the Supply of the Cure Ul 
being firſt paid) the Succeſſor ſhall have the Profits during the Va- 


35 of Creation; and upon his Confirmation, in caſe of Tranſlation; 
Day. 68, &c. whether he takes a Biſhoprick in England or Ireland, or in the Iſe 
4 of Man, or whether the Benefices lie in England or Ireland. But 
299. be may prevent the Avoidance by Diſpenſation of Retainer of ſuch i 
Lev. 381, Benefices which he had, if obtained before his Conſecration or Con- 
Show. Rep. firmation of his Election: This is called a Commendam Retinere, and 
414 is uſually granted by the Archbiſhop of Canterbury, according to the 
| 25 H. 8. chap. 21. upon the King's Mandate expreſſing his Conſent to 
it, as the true Patron of the Benefices for that Turn, by Vertue of the 
Promotion of the Clerk to a Biſhoprick. By this Commendam Reti- 

(1) Hob. 143. nere, the Incumbency is / continued: And this Commendam hath 
been granted of Headfhips of Colleges and Hoſpitals, as well as of 


rſi-Fruits are the Profits of the firſt Year of all ſpiritual Living 
2 Intl. 627, according to a Valuation thereof, made the 26 H. 8. Theſe are 
628. called Annates. The Tenths alſo, or a tenth Part of the yearly V+ 

lue of all Church Livings, are to be paid according to the afore- 
mentioned Valuation. [See the 26 H. 8. chap. 3. 28 H. 8. chap. 11.) 


By the 26 H.8. chap. 17. The Farmers of ſpiritual Perſons ſl i 
not be charged for Firſt-Frints or Tenthe. fin fn fey 
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Ey the 27. H. g. chap. 8. No ſpiritual Perſon ſhall 
the Jae Tear that he, pays bis Riek, = hat 
e 1 c * 5 G eat! 7 eee . | 
f Succeſſor. pays. the Tentbs for the Predeceſſor, he may di- 
ſtrain and retain oods till Satisfaction, ; c. dea dn 
y the 2 Ann. chap. 11. He muſt, give one Bond with Surety, to pay 
the-Firſt-Fruits at four Payments. W's; = bt 
Y fbe x Eliz. chap. 4. Vicaridges that are not above ten Pounds 
yearly, and Reftories not above ten Marks Tearly, in the King's Books, 
are diſcharged from Payment of Firſt-Fruits , and Incumbents that die, 
or are removed before all the Payments are due, their Payments ſhall _ ; 
be made only according to their Continuance in the Henefice propor- 
tionabl 1 I , «3 he 

By ihe s Ann, chap. 2 Al Benefices with Cure of Souls, not ex- 
ceeding the clear yearly Value of 50 l. by the proved Valuation. are 
diſcharged from Firſi-Fruits and Temths, and the Payment of all Ar- 
rears. | See the 2 & 3 Ann. chap. 11. 6 Ann. chap. 27. and the 3 Georg. 
chap. 10. An A& for the better Colle&ing and Levying the Tenths 
of the Clergy, Whereby the old Method is altered: And Book 4. chap. 1: 


ay any Tenths 
be dedufied 
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| , Of the Court of Exchequer.] | 
| 3 parſon or Vicar, is called an Incumbent, and the Law doth (p) 2 Inft. 
| Intend and ſuppoſe him to be Reſident on his Benefice. And there- 524 ys 


* 


WWW 


By the 21 H. 8. chap. 13. He that is wilfully abſent from bis Be- 
nefice for ont Month together, or two Months in the whole. Tear, 
though at different Times, forfeits Ten Pounds, the one Half to the 
King, " other haf to him that will ſue for it. [See the 1 Elis. 
chap. 2. : 5 

2 Chaplains to the King or other great Perſons mentioned in 
the Statute, and in the 25 H. 8. chap. 16. and in the 33 H. 8. chap. 28. 
are excuſed from Reſidency, while they attend thoſe that retain them. 
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The Parſon ought to Abide upon his ReQory, and in the Parſo- (4)6 Rep. 21. 
nage Houſe, and not in any other Houſe within the Pariſh. For the !. Cro. 590. 
Statute is intended not only for ſerving the Cure, and for Hoſpitali- 
ty, but to maintain the Houſe in Repair, that his Succeſſors may 
keep Hoſpitality too. Lawful Impriſonment, Sickneſs, want of a 
Parſonage-Houſe, are good Excuſes for Non-reſidency, and excepted 
out of the Act by Conſtruction of Law; for the Words of the Sta- 
tute are, That he that wilfully abſents himſelf, &c. bo 

If a Duke, Earl, &*c. retain a Chaplain, and die, or.are attaint- (-) 4 Rep. 
ed of Treaſon ; or an Officer qualified to retain a Chaplain is removed 118. 
from his Place, the Retainer upon the Statute is determined, and © * 
' will not Excuſe Him from Reſidency. 1 


By the 28 H. 8. chap. 13. The Chancellor, Vice-Chancellor, Commiſ- 
ſary, Rulers of Colleges and Halls, Doctors of the Chair, Read- 
ders in Divinity, and Clergymen under forty Tears of Age, reſiding 
in the Univerſity, hearing a and doing Exerciſe in Per- 

2 6 ſon, 
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ſon, are exempt f rom the Penalties of tbe 21 H. 8. [See 13 Els. chap. 


20. 14. Els. chap. 11. 18 Eli. chap. 11. 43 EIL. chap. 9.) 
y the abovementioned Statute of the 21 H. 8. chap. 13. No 
gyman can hold two Benefices with Cure of Souls, if” the firſt to 


B 
Cler 
eohich he was inſtituted, or collated and inducted, be worth eight. 

Pounds in the King's Books of Record, without Diſpenſation from 

the Archbiſbop of Canterbury,  confirm'd under the Broad Seal, And 
| 2 Pa without Diſpenſation takes a ſecond, makes void the firſt ipſo 
| 1 4. IM »%SÞ© x 0%. 25.34 | NN Nr N A 


(NaRep. 79 / The Statute ſays, Inſtituted and Inducted to the Second; but In- 
ſtitution is look'd upon to be ſufficient, for otherwiſe the Act might 

be Eluded by Deferring the Induction, ö * 
But b "Oo Act there muſt he certain Qualifications neceſſary to ob- 
tain foch Diſpenſation, as of Birth, Degree, to be Chaplain to the 
King, Queen, a Duke, ec. Archbiſhop and Biſhop, or to a Dutcheſs, 
Marchioneſs, Counteſs, Baroneſs, being Widows (or married to any 
Perſon under the Degree of a Baron, though noble only by their firſt 
Marriage) or to other great Perſons by Vertue of the ſaid Statute, 


- ſuch Qualifications one may purchaſe Diſpenſations to keep two Be- 
neſiees. [See of ion, poſt. and of the Nobility, chap. 44] © 
If One hath his full Number of Chaplains allow'd to be Qpali- 
fied, and retains One more, who obtains a Diſpenſation before Others 
(t) 4 Rep. 89. are advanced, His Diſpenſation to hold a Plurality is not Good. 


4 723 | 


118, 19 Death G. the original Retainer would have continued in Force, 


ed in him. And t 
advanc'd by it, to Qualify Another in His Place. 


Further, By the ſaid Statute of the 21 H. 8. chap. 13. No ſpiritual il 
Perſon ſhall take to Farm any Lands, &c. in Pain to forfeit ten 
Pounds for every Month he ſo continues the ſame, to be divided be- 

e King and Proſecutor. And be ſhall not (by himſelf or any 
ot her) buy to ſell again for Profit, any Cattle, Victual, or Merchan- 
dize whatſoever, in fal to forfeit treble the Value thereof, &c. and 


tui xt t 


every ſuch Bargain ſhall be void. | See the Statute at large. ] 


By the 2 & 3 Ed. 6. chap. 1. If a . is diſturbed in the Ex- 
erciſe of his Office in the Church; the Puniſhment upon Conviclion is 
10 l. and upon Non. payment, three Months Impriſonment without Bail. 
[See the 1 /. & M. Se. 1. chap. 18. Concerning the Diſturbance 


of Diſſenting Teachers, permitted by that Act of Toleration.] 


tioned in the Title Leaſes, Book 2. chap. 3. 


fate, are made by Eccleſiaſtical Perſons, wit Purpoſe to hinder 
their Succeſſors from recovering Dilapidations againſt their Executor' 
or 


to pay Him to enjoy the Benetices, which were once lawfully 4 
ſett ; d this Retainer is good During his Life. One 
cannot Diſcharge His Chaplain if he purchaſes Diſpenſation, and is 


The Statutes concerning Leaſes by ſpiritual Perſons will be men- 


By rhe 13 Eliz. chap. 10. If Fraudulent Gifts of the Perſond [ 
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and the 25 H. 8. chap. 16. and the 33 H. 8. thap.' 28. By Reaſon of 9 


If a Duke, Earl. Cc. retain a Chaplain, and die, or is attainted I 
724 839 of Treafon before his Chaplain takes a ſecond Benefice, this Retainer i 
. Rep. too is determined: If he had taken a ſecond Benefice before his 
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or Adminiftratars th Succelſors ball baus like Remedy in the Eccle- 
fraſtical Court 4 ainſt the Grantee, as he might have had dghinſt the 
Executor or Admin fir aror of the Preulsceſſor 
2 14 Eliz. chap. 11. All Money recover d for Dilapiditions, 
foal | be imploy'd within two Tears, pon the Building, in pain to 
orfeit double to the King. | See the 7 Ann. chap. 14. concerning Pa- 
riſh Libraries} ß! ol £999 .5 ud 
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We have ſeen hitherto how one may be made a Parſon of a 
Church, with the Starwes relating to Refidence of Parſons in their 
Cures, to Pluralities of Benefices, and to Farming of Lands, S. and 
Merchandizing by ſpiritual Perſons, and Diſturbing them in the Ex- 
erciſe of their Office, and concerning Fraudulent Gifts to' hinder 2 
Recovery for Dilapidations, &c. I ſhall now ſet forth how one 
may Ceaſe to be a Parſon. _ J. 

2. One may * Ceaſe to be a Parſon of a Church, 1. By Dear b. (v) 1 Int. 
2. By Ceffion Which is by taking a ſecond Benetice with Cure of Souls, . Rep. 55 , 
contrary to the 21 H. 8. chap. 13. Ce. before- mentioned; v or con- (1) 2 =” 
trary tõ the Canon Law, without Diſpenſation, when the firſt Bene- Abr-351,353- 
tice is under eight Pounds per Annum : This is properly called Ceſ- 
fion. Ceſſion is not made by taking a Deanery, Archdeaconry, Pre- 
bend or Rectory with Vicaridge endow'd, becauſe they are not Be- 
nefices with Cure within the Statute, but particularly excepted. See 
concerning Pluralities, 4 hop f6 79, 117.] 3. By Creation; for 


when a Parſon is made a Biſhop, his Benefice is void upon his Con- (z.) : Cro: 
ſecration. [See Of a \Commendam," ante.) 4. By Reſignation to the 52% 527. 
Biſhop, the immediate Ordinary, 4 1n whoſe Diſcretion it is either to 3524. 
accept or refuſe the Reſignation. ' * Refigno is not fo proper a Term (4% 2 Cro. 63. 
in Law as Renuncio, Coedo, Dimitto. A Reſignation before a Nota- 8 2 Roll. 
ry, without the Biſhop's Acceptation, does not make the Church void. Abr. 3 50. 
The Notary can only atteſt the Reſignation in order to its being pre- 

fented: It cannot be made upon Condition, becauſe it is a judicial 

Act. A Donative muſt be refigned into the Hands of the Patron. () 1 Init. 
ee 31 Elz. chap. 6. concerning Corrupt Refignations.] 5. By De- 44.4. 
birivation, as upon Simony contrary to the 31 Eliz. chap. 6. 12 Ann. 

8 chap. 12. [See of Aduotſons, Book 2. chap. 2.] By maintaining any 

Foreign Power. | See 1 Eliz. chap. I.] or any Doctrine contrary to 

the thirty-nine Articles of Religion, and perſiſting therein. [See 13 

Fliz. chap. 12.] Or by neglecting to make the Declarations in the 

Church, and to read and aſſent to the thirty-nine Articles there. 

[ See the 13 Eliz. chap. 12. 14 Car. 2. chap. 4.] Or by Neglecting to 

take the Oath of Abjuration within three Months after one enters on 

a Benefice. [See the 13 . 3. chap. 6. 1 Georg. chap. 13.] By Abſence 

of ſixty Days in one Year from a Benefice belonging to a Papiſt, in 

the Preſentation of one of the Univerſities, or if the Clerk preſented 

had Another Benefice with Cure. [See the 1 V. &. M. chap. 26.]- By 

uſing any other Form of Prayer, or Adminiſtration of Sacraments 

than what is contained in the Common Prayer Book, or by Ref/img 

to uſe the ſaĩd Form, or by Depraving the Book of Common-Prayer (4) 6 Rep. 29. 
or any Part of it, upon a ſecond Conviction. [See 1 Eli. chap. 2.] (e Int, 20g. 
In all theſe Caſes the Parſon is Depraved, and the Benefice made + max oe 
void by Statute Law. 4 where there needs not any Sentence Declara- 6 Rep. 14. 
tory in the Eccleſiaſtical Court. There are alſo many Cauſes of , . 


De- Hob. 243. 
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By the 12 Car. 2. gg Fm 55 * and Declare be- 

fe the Arthbifbop, or Biſhop, Sc. 4s urers, upon pain of loſing 
fer # Platts, au of being imipriſon'd three Mont ha icons #4 * 
the 12 Ann. Seff. 2, Chap. 12. If any Rector, or Vicar, preſents 
any Curate to the Biſhop or Ordinary to be Licenced to ſerve the Cure 
in bis Abſence ; He ſpall appoint under His Hand and Seal (before 
He grants ſuch Licence) 4 Stipend not exceeding 50 l. per Annum : 
nor leſs than 201. to be paid at ſuch Times as He ſhall Think fit. 
And upon Non-payment of the ſaid Stipend, He may Sequeſter the 
"Profits of the Benefice until Payment ſhall be made. 


Every Parſon, Vicar or Curate, hath a Pariſb-Clerł under him, 
who was formerly a real Clerk in Orders, tho* now he is generally a 
Layman. He is che Aſſiſtant to the Parſon, Vicar, or Curate in 
performing Divine Services; f He is choſen by the Miniſter for the (5) Can. 91. 
Time being, unleſs there is a Cuſtom that the Pariſhioners or Church- 
Wardens ſhould appoint him; becauſe the Cuſtom 1s temporal, and 
cannot be altered by a Canon. He ought to be depriv'd by him that 
plac'd him in the Office; & but if he is „ deprived, a Manda- (v) : Ventr. 
mus will lie to the Church-Wardens to reſtore him, as it will he to 230 Arr. 
the Biſhop or Archdeacon to ſwear him When he is elected. The Law 234. 
looks upon him as an Officer for Life, and one that hath a Freehold | 
in his Place, and not as a Servant; and therefore will not ſuffer the 
Eccleſiaſtical Court to deprive him, but only to correct him for any 
Miſdemeanor by Ecclefiaſtical Cenſures, the ſame Law is with Re- 
ſpe& to a Sexton that has a fix'd Salary. 

Thus much of the Clergy ; which is fit to be known by the Stu- 
dents of the Common Law, tho' many Caſes relating to them are 
3 5 os A! Cong 10 . , | 
II. The Laity (from Aae the People) are the People eſpecially, ſo Or the Laity, 
call'd as diſtinct from the Clergy. ene aa 
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CNA IF; 
Of the Nobility and Commonalty. 


Perſon in his Givil Capacity is moreover either of the & Nobili- (4) 1 Inſt. 16 

ty or Commonalty, * d. 156. b. 
1. The Nobility or Peers of the Realm are divided into Barons, Of the No- 
Viſcounts, Earls, Marqueſſes and Dukes. All the Nobility are Ba- + Pp 
rons or Peers. They are called k Barons by Reaſon of a Barony ot A * 
Lordſhip held by ſome Service in Chief of the King; not that every () = Ing. 5. 
one that has a Barony is a Lord of Parliament; for he muſt more- 
Over be called by Writ to Parliament. Every Barony in ancient Time 
was held by Grand Serjeanty. They are called Peers (Pares) be- 
cauſe in all publick Affairs they are equal as to their Votes in Parlia- 
ich tho” there is a Difference of Degrees in feſpect of their Dig- 

ities. | ? 
' One 


An luſtitute of tbe Book 1 


—ͤ — 


(7) 1 Inft. 16. 
a. & b. 110. a. 


(wr) 1 Inſt. g. b. 
16. a. & b. 


(-):1nft.16.b. Heirs of the Body. As ſoon as he fits in Parliament by Vertue of 


fo) 1 Inſt. 
16. b. 
2 Inſt. 48. 


(p) 1 Inft. 9.b. 7 apt Words, as to Him and his Heirs, or the Heirs male of his Body, 


97. a. 


1 One may have a Title of Nobility and Dignity by Creation, De- 
ſcem or by Preſcriptis. 1 12 

1. By Creation either by Writ, or Letters Patents. By Wit is 
the moſt ancient Way, and gives a Fee - ſimple in the Barony without 
Words of Inheritance, (viz.) To Him and his Heirs, Yet the King 
may limit the general State of Inheritance to Heirs male, or to the 


this Writ his Blood is enobled, and he is a Peer. But if he dies be- 
fore He ſits in Parliament, He is not enobled. The Bare Direction and 
Delivery of the Writ hath no Effect. By Sitting in Parliament His 
Blood is enobled to him and His Heirs Lineal. But Creation by 
Letters Patents is the ſureſt Way, and good, tho' he never fit in Par- 
liament. Let he muſt have the Inheritance in this Caſe limited by 


. - - 


or the Heirs of his Body, Ec. otherwiſe he hath no Inheritance, 


(9) r Inft, 9 The King may create either Man or Woman Noble for Life only, 
2 97, 98. but not for Years; becauſe then the Nobility might go to Executors 
or Adminiſtrators. Nobility alſo may be granted for Life to another 3 
by Af of Law only; as if a Duke takes a Wife, ſhe is Dutcheſs 
in Law by the Intermarriage. So if a Marquefs, Earl, Cc. m_ 
2. By Deſcent, as when Nobility comes down from the Anceſtor, 
(r) 1Inft, and is enjoy'd- by Right of Blood. The Dignity of an Earl may 
165.2. Cleſcend to a Daughter, if there is no Son; and if there are many 
Daughters and no Son, the Poſſeſſions of the Earldom ſhall be divided 
amongſt the Daughters, but the King ſhall diſpoſe of the Dignity to 
which Daughter he pleaſes, by Reaſon of the Incertainty, and ſhe 8 
ſhall be a Counteſs. ; n 
(Hi Inft. A Woman Noble by Deſcent, marrying one that is under tbe . 
16. b. Degree of the Nobility remaineth noble. But if ſhe was noble by | 
= Marriage only, ſhe loſeth it if ſhe marry one that is under the De- 
gree of the Nobility; not if her ſecond Husband is noble and infe- + 
rior in Dignity to her firſt Husband. || See Of Trial in Criminal Caſes, i {+ 
Book 4. chap. 5. | | = . 
By the 25 H. 8. chap. 22. The Dignity of the Crown is deſcendible i 
to the eldeſt Daughter alone, and to ber Poſterity. | = 
| | 
3. By Preſcri 
the Memory of Man. 
(t) 1 Inſt A Duke, Earl, Fc. of * anot | 
x6. b. Names here. Duke or no Duke, Earl or no Earl, Baron or no Ba | 
% 1. ron, ſhall be tried by the King's Writ, or the Record of Parliamert, | 
16. b. and not by a Jury: But Dutc ] 
3 Reg. 35 ſhall, as a Matter of Fact, be 
7 Rep. 15 * But There are Barons by Succeſſion, an = ; 
yr 31. who by Vertue of ancient Baromes held of the King (into which the 
2 b. 97. a. Poſſeſſions of their Biſhoprick have been converted) are call'd b 
110.4. 134. b. Wriggo Parliament, have always had Place in the upper Houſe, and 
2 556, 7 ar d » Lords Spiritual: But there are no Feudal Baronies. or Ba- 
Inſt. 30. Tenure at this Day. The Temporal Poſſeſſions of Biſhops 
. (La _ are held by their Service to attend in Parliament, when call'd ; an 
2 Inſt. 5,6. that is in the Nature of a Barony, The Biſhops of = Wales are Lords 
A of Parliament as the Biſhops of England; and all the Biſhops 
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ther make one of chef ethree Eſtates in Parliament, and are ſo ac- () Lat. 172. 
counted in ſeveral Statutes. [See 1 Eliz. chap. 3. 8 Elizs chap. 1, 1 Veutr. 325. 
Sc.] But tho the Biſhops are Barons and Lords of Parliament, ang 
are cull'd by the King's Writ, and have a Vote there,“ yet they ſhall (3) 3 Inſt. 30. 
not be el by the Peers, - becauſe they do not fit in Parliament by. C. 15. 
Reaſon of their Nobility, But by Reaſon of their Baronies, which 


they hold in Right of the Church; as ſome Abbots did heretofore, 
pas yet were not to be tried by the Peers, but by a Jury. They are 

to bè tried by the Country, i. e. by a Jury, for that they are not of 

the Degree of the Nobility. And when one of the Nobility is to be 

tried by his Peers in Parliament, the Spiritual Lords muſt © withdraw (e) 3 Inſt. 31. 
and make their Proxies; becauſe by the Canon Law, they ought not 2 nf. 586, 
= to condemn any one to Death. [But Qu. and ſee the 25 Ed. 3. Stat. 3. 
= chap. 6.] | 
= .- We a add that there may be Peers alſo by Office, as Lord Keeper, 
Lord Privy-Seal, Lord Treaſurer. But when the Office is determin'd, 

there is an End of their Peerage. es 4 

Let us now examine what the Law ſays particularly to the Caſe 
of Nobility. {10 
A Peer {hall not be 4 arreſted upon mean Proceſs, or upon Exe- (a) 6 Rep. 

cution for Debt or Treſpaſs, becauſe he is preſumed to attend the King 52; 53 

and the publick Affairs; and becauſe the Law does preſume that heꝰ * 
hath ſufficient Lands in which he may be diſtrained: But he may be 

arreſted or apprehended in criminal Caſes. Neither is an Exigent 

awardable againſt a Peer in Civil Caſes. If a Peer of the Realm is 

Plaintiff or Defendant (whether Lord Spiritual or Temporal) a 

Knight muſt be return'd of the Jury. A Peer is not to be put on ( 1 Ing. 
Juries. If he is Defendant in a Court of Equity, he is not ſworn to 156. b. 
his Anſwer, but anſwers upon his Honour, as upon the Trial of a 

Peer. But when he is a f Witneſs upon a Trial, he ought to be (f) 9 Rep. 49. 
RX ſworn [How a Peer ought to be tried in High-Treaſon, Petit-Trea- 3 Int. 29. 
ſon, Felony, &c. ſee of the Court of*the Lord High Steward, Book 4. 
= chap. 1. and of Trial in Criminal Caſes, Book 4. chap. 5... 


4 By Weſtm. 1 chap. 34. None ſhall report. any falſe or ſlanderous 
= News or Tales whereby Diſcord may ariſe betwixt the King and his 


People, or between the Great Men of the Realm, on Pain of Impriſon- 
nent, till he produce the Author, | See 2 Inſt. 225, &c.] 

Hy the 2 Rich. 2. chap. 5. None ſball deviſe or tell any falſe News, 
Lies, &c. of Prelates, or Lords, or of the Chancellor, Treaſurer, 
Privy Seal, Steward of the King's Houſe, Fudges, &c. whereby any 
Diſcord or Slander may ariſe, or Miſchief” come to the Realm, on 
Pain f Puniſhment as is ordained ig Weſt, 1. 

y the 12 Rich. 2. chap. 11. When one hath told falſe News, 
Lies, &c. contrary to the 2 Rich. 2. chap. 5. and cannot produce the 


c 8 Arnthbor, and is thereupon impriſon'd, be ſhall afterwards be puniſhed 

| 4 by the King's Council, notwithſtanding the Act of Welt. 1. <3 

r The Statute of Scandalum Magnatum is a & General L of (2) 4 Rep. 13. 
which the Court is to take Notice. of nel e 
4 If the Slander is publiſhed in a Libel, the Party may be * indicted, (0 Rep.; 
| fined and impriſon d. But the Action of Scandalum Magnatum is u- 


ſually brought upon the 2 Rich. 2. chap. 5. tam ph Domino Rege ; 
| H quam 


” 
* 
** * 


(i) 1 Ventr. 
60. 
1 Lev. 277. 


(k) 4 Rep. 


13, 14. 
(1)2Inft. 228. 
4 Rep. 14, 15. 
1 Roll: Abr. 


34. 
Hob. 35. 


Ot the Com- 
monalty. 


(m) 1 Inſt. 
74. b. 

2 Inſt. 594, 
595˙ 


4 Inſt. 5. 
(o) 2 Inſt. 594. 


(D) 2 Inft. 
* 

ep. 15. 
Inſt. 16. b. 


(40 2 Inſt. 
596, 667. 


(r) 2 Inft. 


595, 667,668. 
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being concerned in the Credit of Great Men, who act by his Antho- 
rity; ſo that the Plaintiff recovers Damages upon this Statute for 
the Wrong, and the Defendant is impriſon d on the Statute of Weſt, 
upon the Ki 

in the worſt Senſe * to preſerve the Honour of Great Perſons. Yet a 
Defendant may juftify in a Scandalum Magnatum, ſetting forth 
the ſpecial Matter, le 3 r 


Theſe Statutes extend only to extra judicial Slanders; and fo it Z 


is at Common Law. For tho' the Charge be falfe which is alledged 
in a Court, no Action de Scandalis Magnatum Iieth. | 


By the 1 H. 5. chap. 5. F 4 Peer is 4 Duke, Marqueſs, and an I 
Earl, &c. he muſt be named in legal Proceedings by the worthieft Name 4% 


of Dignity, (viz.) By the Name of Duke, &c. 


By the 21 H. 8. chap. 13. A Duke may have fix Chaplains,” a Mar- 3 
queſs and an Earl five, a Viſcount four, a Biſhop ſix, 4 Baron three; © | 
every Dutcheſs, Marchioneſs, Counteſs and Baroneſs, (being Widows, 


&c.) two. | See 4 Rep. 89, 90. 117, 118, 119. 


By the 31 H. 8. chap. 10. The Precedency of the Nobility, Lords i 


of Parliament, and of the Great Officers 1s ſettled and determined. 


I. The Commonalty are divided into ſeveral Degrees, as Knights, 8 
Efquires, Gentlemen, and Teomen. And as every one of the Nobles 
is a Peer to the other, tho' there are ſeveral Degrees: So it is of the 


Commons. 


1. A Knight is of five Kinds, (vis.) Knight of the Garter, ; 
Knight Baronet, Knight Banneret, Knight of the Bath, and Knight 
Bachelor, All theſe muſt have their Honours by Creation, except | 


Baronets, who may be by Deſcent. One who was a Baronet by De- 
ſcent, Levied a Fine of his Hqnour to Another, who enjoy'd it, and 


took Place in Seniority from the Date of the Patent, as if it had been 
Granted to his Anceſtors. 32 Car. 2. A Knight Bachelor is termed 
in Law Miles, for Eques Auratus is not uſed ; therefore in Writs 
and Indictments he ought to be ſo named. [See the 2 Inſt. 593, Go. 


17 Car. I. chap. 20. } 


2. P Eſquire ( Armiger ) is a Name that is frequently uſed in divers 
Acts of Parliament to denote an Eſtate and Degree. All Dukes 
Marqueſſes, Earls, Viſcounts, and Barons of other Nations, or which 
are not Lords of Parliament, are to be named Eſquires. If Knights 
they are to be termed Milites. The Sons of all the Peers and Lords 
of Parliament are in Law Eſquires in the Life of their Fathers. And 


the 1 eldeſt Son of a Knight is an Eſquire. 


A Foreign King, being in England, muſt ſue and be ſued by the 41 


Name of King. 


3. A Gentleman is he that beareth a Coat of Arms. There 1s 
but a ſmall Difference betwixt an Eſquire and a Gentleman. There 
may be Gentlemen by Office and Reputation. And if one is ſo Re 
ted he may be call'd ſo in legal Proceedings. But if he is named 126: 
man, he cannot abate the Writ, as a real Gentleman may. If a Gen- 


tlewoman is named Spin/ter inſtead of Generoſa in any Original Writ, 
Appeal or Indidtment, ſhe may abate and quaſh the ſame, In other 
Caſes, Widow, or ſingle Woman, are good Additions. 1 

| He 


view 
f 9 o 


nel 0 ſeipſo, in the Name of the King and the party; the King 
e 


ne's Account. The Words in fuch Cafes ſhall be taken 


OO OO „„ = 


88 


— 2 ⏑ TT fa = 


11 


Laws. of England. 45 


He that hath taken a Degree in our Univerſities may be named 
by that Degree. And if he hath taken Holy Orders, he may have 
the Addition of Clerk. r 

4. Teoman in legal Underſtanding 1s chiefly a Freeholder that ( Inf. 
may ſpend Forty Styllings per Annum. This Degree is apply'd only 88. 
to Men, not to Women: But it comprehends all under the Degree of 
= Gentlemen, as Citizens, Burgeſles, (i. e. Men of Trade) Day-La- ():Inft.80.4. 
bourers, Beggars. Citizen and Burgeſs are no ſufficient Additions («): Inft.668. 
in Writs, c. becauſe they are too general. [See of Writs, Book 4. 
cCbap. 4. and the Statute of Additions, 1 H. 5. chap. 5. and the Ex- 
A — on the Statute, 2 Inſt. 665, £9. ] oY ; 
9 The Addition of Eſquire, Gentleman, Yeoman, &c. is no part of 
the Name but Additions at pleaſure. 


S HA . V. 


Of Thoſe that are amongſt the Nobility and Commonalty in 
the Military State. 8 


1 "HEN the Courts of Juſtice are open to diſtribute Juſtice to Of the Mili- 
all, it is ſaid to be a Time of Peace. But when by Inva- (3 m_ 


fion, Rebellion, Gc. the peaceable Courſe of Juſtice is ſtopt, then it 249. a. & b. 
is ſaid to be a Time of War. This ſhall not be tried by a Jury, but 
by the Records and Judges, whether Juſtice at ſuch a Time had her 
equal Courſe of Proceeding or no? For Time of War doth not only 
give Privilege to them that are in the War, but to all others within 
the Kingdom. [See Book 2. chap. 2. of Uſurpation. ] 
The Military State includes the Soldiery by Land and Sea, But it 
muſt be obſerved, that in Time of War particular Orders are always 
made for the due Order and Diſcipline of Officers and Soldiers, and 
for the Regulation of the Army and Navy; which we muſt conſult 
upon all Emergencies, and not expe& many ſtanding or perpetual 
Laws on that Account. FN 
But it appears in our Books, / that if any one in Commiſſion in (y) 3 Indi. 52. 
Time of Peace put to Death any Man by Colour of Martial Law, 
it is Murder, and againſt Magna Charta, chap. 29. But Temporary 
Acts of Parliament have of late enabled our Kings to hold Courts 
n | Martial in Time of Peace, &c: the laſt of which ſhall be mention'd 
nin its Order, 5 
The chief Statites relating to the Army and Navy are as follow: 


y the 7 H. 7. chap. 1. and the 3 H. 8. chap. 5. It is enacted, That 
if a Captain ſhall not have the whole Number F his Soldiers, or not 
pay them their due Wages within fix Days after he hath received , 
them, be ſhall forfeit all bis Goods and Chattels, and ſuffer Impriſon- | 
ment, And it is made * Felony without Clergy for a Soldier, (not be- (=) 6Rep.27 

| | 3 ing 3 Cro. 71. 


152 


— 


(* In Republics maxim? Conſervanda ſunt Jura Bella, 2 Inſt. 58. 
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ine a Captain) retained in Wages, or taking any Preſt to ſerve the Kin 
5 the Bhs, or 175 the Lond r ny depart from his Captoin 
Se Eq 


without Licence. 


for à Soldier retained, to depart without Licence of his Commander, 
(-)6 Rep.27- But this Part of the Act doth extend only to a Soldier that depart- 
3 Int.3% eth after he hath ſerved the King in his Wars. [See of Felony, 
x Book 3. chap. 1. 0s 
and doth not every Month (by a Note in Writing) acquaint the Trea- 
ſurer of the Army with every Soldier's Entry, Death, or Departure, 
ſhall forfeit ue Pounds to the King, ſuffer one Month's Impriſonment, 


ed to muſter, doth abſent himſelf (having no lawful Excuſe) be ſhall : | 
ſuffer ten Days Impriſonment, unleſs be will agree to pay forty 


e the 11 H. 7. chap. 18.] | 
By the 2 and 3 Ed. 6. ch. 2. It is Felony without Benefit of Clergy 


The Officer that receives more Wages for Soldiers than be ought, 


and loſe bis Place. [See more in this Act, concerning Commiſſion- 

ers and Captains, Licences of Soldiers to depart, and concerning the 

Puniſhment of a Soldier that makes away his Horſe or Arms.] = 
By the 4 and 5 Ph. & M. chap. 3. If any Perſon. being command- | 


Pormds for @ Fine. And if any Perſon authorized to levy or muſter 
Soldiers ſhall take any Reward to diſcharge or ſpare any from the 
ſaid Service, he ſhall forfeit ten Times as much as be ſhall ſo take, 
&c. And a Captain or other Officer which doth not pay the Soldier his 
Wages, &c. ſhall forfeit ten Times as much as he ſhall take, &c. and 
to the Soldier three Times as much as he ſhould have paid to him, 4 

Offences committed during the Time of Service ſhall be heard and de- 
termin'd by the chief Commander. 3 


[See the 31 Eliz. chap. 4. The Puniſhment for Imbezzelling the 
King's Armour, Ordinance, Victuals, (provided for Soldiers) to the 
Value of twenty Shillings.] [See alſo the 9 & 10 V. 3, chap. 41. 

1 Georg. chap. 25.] | . 


By the 43 Eliz. chap. 3. The. moſt Part of the Fuftices of the u 
Peace yearly in Seſſions, have Power to charge every Pariſh towards WY 
a weekly Relief of maimed Soldiers and Mariners. 8. 

A Soldier or Mariner that begs, or counterfeits a Certificate of bi: o 
chief Commander, ſhall ſuffer Puniſhment as a common Rogue. [ See the 1 
12 Huy chap. 22.10 | Cs 4 

By the 3 Jac. 1. Chap. 4+ If any one goeth beyond. ſea, to ſerve foreign 
Pri = not having taken 2 Oarh of Ale: ance + wo K. p 
it is Felony. [See 12 Ann. Sefſ. 2. c bap. 11. and ſee of Felony, Book 3. 
chap. I.] F be is a Gentleman or Officer that is going to ſerve a fl. C 
reign Prince; he muſt be bound with two Sureties not to be reconciled MR 
to the Pope, or to conſent to any Conſpiracy againſi the Ning; or elſe 


it #s Felony. [See 7 Georg. chap. 6. poſt. For the Puniſhment of Sol- t 


diers of the Popiſh Religion.] 71 


See the 13 Car. 2. chap. 6. 13 & 14 Car. 2. chap. 3. 15 Car. 2. 4 
chap. 4. 1 Georg. chap, 14. Concerning the Militia, or for Ordering 
the Forces 1n the ſeveral Counties of this Kingdom. = 


See the 13 Car. 2. chap. 9. 3 Georg. chap. 13. 6 Georg. chap. 19. F 
For the Orders for the better Government 7 the 1 5 


WF . 


by 


3 Perſon or Inhabitant without his Conſent. And every ſuch Inbabitant 


Laws of England. | 


iP 3; Soldiers in . Service, and 
hoſe of their Perſmal Eſtates, as before the 


may refuſe to quarter any Soldier notwithſtanding any Order whatſoever. 


1 [See the Petition of Right. 3 Car. 1. chap. 17. 


[See the 5 & 6 V. & M. chap. 25. 11 & 12 V. 3. chap. 7. 10 Ann. 


3 chap. 10. and 4 Georg. chap. 11. 6 Georg. chap. 19. For Trial of 


= Crimes and Miſdemeanors at Sea. See Book 4. chap. 1. Of the Ad- 


1 miralty Court, in Fine; and Of the Court by Commiſſion according 
co the 28 H. 8. chap. 15.] 


By the 7 & 8 W. 3. chap. 21. All Regiſtred Seamen are exempted 
rom ſerving upon Furies, or in the Militia, or in any Pariſh-Office 


Wh 1mleſs they declare Themſelves willing to ſerve. [See further for the 
W Increaſe and Encouragement of Seamen in this Statute.] 


[See the 8 & 9 W. 3. chap. 23. 2 Ann. chap. 6. 4 & 5 Ann. chap, . 


Concerning Apprentices to Seamen. See the 9 & 10 V. 3. chap. 41. 
16 5 Ann. chap. 16. 1 Georg. chap. 25. Concerning Seamen's Wa- 
ges, Gc. And Diſturbances by Seamen on Pay-days, &c.] 


By the 10 & 11 W. 3. chap. 11. Officers and Soldiers who ſerved 


eg William, may exerciſe Trades, [See 12 Ann. chap. 13.] 


By the 1 Ann. chap. 9. Captains and Mariners belonging to Shi 5, 


| deſtroying the ſame to the Prejudice of the Owners or Merchants ſhall 
= ſuffer Death as Felons. [See 12 Ann. Sefſ. 2. chap. 18. 5 Georg. 
= chap. 22. and Felony. Book 3. chap. I.] 


By the 12 Ann. chap. 3. Soldiers, Mariners or Sea-faring Men, 


J | wandering abroad and Pegeing, ſhall be deem'd Rogues and 1 


A unleſs licenſed 2 ſome 


eſtimonial or Writing under the Hand and 


; Leal of ſome Fuſtice of Peace, ſetting forth the Time and Place of bis 
X or uo Landing, and the Place ta which they are to paſs, and Baring 
JF the Time for ſuch their Paſſage. 


See 1 Georg. chap. 47. The Puniſhment of ſuch as endeavour to 


I perſwade Soldiers to deſert. 


Wan, 
* S 
r 8 5 


See 3 Georg. chap. 13. For the better Regulating of Pilots for 
Conducting Ships from Dover, Deal, and the Iſle of Thanet up the 


Rivers of Thames and Medway. Hoe 
l hinted before, that there were Temporary Acts made from Time 


to Time to enable the King to hold Courts Martial in Time of 
Peace as well as War. Accordingly with other Matters relating to 
the Army. 


By the 7 Georg. chap. 6. Care 1s taken For Puniſhing Mutiny 
and Deſertion, and for the better Payment of the Army and their 
Quarter; and hereby the King is enabled to grant Commiſſions, &c. 
to call a Court Martial, &c. As alſo, by that Act, buying a Soldier”s 
Arms, Cloaths, Furniture, &c. belonging to the King, deſtroying any 
Game, 


* 


* 


ee, Book. 


Game, Poultry, Fiſb, or any Game of the King is puniſbable. And 

Proviſion uns oy Kid Act ant Soldiers of the Bopiſh Re- 
ligion. Concerning the. Quarters of Soldiers in publick Houſes and 
in private Houſes with the Owners Conſent, Payment for their 

uarters, Carriages of the Forces upon their March, Protection from 
Arreſt of the Perſon of a Soldier in Civil Cauſes, &c. and the Aut ho- 
45 * of the Fuſtices of the Peace, Conſtables, &c. is thereby 

eclared, - r 85 

But this Act does not exempt Officers or Soldiers from the ordinary 
Proceſs of the Law, nor extend to the Militia, This Act ends the 
Twenty-fifth of March 1722. [See Of Felony, Book 3. chap. 3. ] 


(3) 2Inft.g97. - # No One above the Age of 60 ought to be preſſed for a Soldier. 
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Of a Ferſon as Maſter of 4 Family, Husband or Wife, 
+. Parent or Child, Anceſtor or Heir, Landlord or Te- 


nant, Guardian or Minor. 


— 


Landlord or Tenant, Guar 


of our Laws, (viz. The Perſons in our Commonwealth. 


A A Perſon therefore in a Gil Capacity may be further confidered, | | 
all underſtand the Word 


Of a Maſter I. As a Maſter of a Family; where 


AVING ſhewn a general Diviſion of Perſons in Reſpect of their 
LI Civil Capacities, as the Ling and Subject; and of Subjects, as 
they are either of the Clergy or Laity, Nobility or , Commonalty, or 
of the Military State; I proceed to give an Account more particu- 
larly of Perſons that are in Civil or Relative Capacities; as a Maſter Y 
of a Family, Husband or Wiſes Parent or Child, Anceſtor or Heir, 
ian or Minor, And then in the next 

Chapters of this Book, I ſhall give an Account of ſome Publick Of- 
ficers, and of Corporations, which are particular Perſons in the Eye 
of the Law, and ſo conclude my Obſervations upon the firſt Objet Mi 


ond onde, ee ES 


ef a Family. Family in a large Signification, including not only the Kindred, but s | 


Apprentices and Servants, under the Maſter of it. 


1. As for the Kindred. The Maſter of a Family may be conſi- 

dered as his Kinared are related to him, tho? not of the ſame Houſe : 

Ce) i Inſt. Kindred are a certain Body of Perſons, of Kin to each other. « The 
23+ b. Kindred 1s diſtinguiſhed by Lines either Aſcenting,. Deſcending. or 


ine is from Son 


Collateral, with Reſpect to him. The aſcending 


to Father, and ſo directly upwards. The deſcending Line is from 1 
Father to Son, and ſo directly downwards. The collatera] Line is 
between Brothers and Siſters, and the reſt of the Kindred upwards 
and downwards, a-eroſs, and amongſt themſelves. Now to know the b 
Degrees of Kindred, there are four Rules; 1. A Perſon added to © 
Perſon in the Line of Conſanguinity maketh a Degree. As in the 
aſcending Line, take the Son and add the Father, and it is one De- 
gree aſcending z then add the Grandfather, and it is a ſecond Degree 


_ aſcending. 
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afcending. 5, I here ure mag Perſons, rute twity une, amd you 
babe the Number M Degrees. For if there are four Perſons, it is 


che third Pezree; if five, four Degrees. Is in the deſcending Line, 
take the Father and add the Sen, and it is one Degree; then take 


the Son and add the Grandchild, and it is the ſecond Degree, c. 
wherein obſerve, that the Father, Sen, and Grandchild, tho' three 
Perſons, yet make but two Degrees. 3. In every Line the Perſon 
muſt be reckoned from whom the Computation is mus. For Example, 
If the Queſtion is in what Degree the Sons of two Brothers ſtand, 
we muſt begin from the Grandfather and deſeend to one Brother, 
which is one Degree; then deſcend to his Son, which is a ſecond De- 
gree; then deſcend again from the Grandfather to the other Brother, 
which is one Degree; then deſcend to his Son which is the ſecond 
Thus reckoning the Perſon from whom the Computation 
is made, it appears there are two Degrees, and that the Sons of two 

Brothers are diſtant from each other two Degrees. For in what De- 
IX oree either of them is diſtant from the common Stock, the Perſon 
from whom the Computation is made, they are diſtant betwixt 
themſelves in the ſame Degree. Thais is the * when the Kindred 
are equally diſtant from the common Stock. But if they are not 
equally diſtant, then, 4. In what Degree the moſt remote is diſtant 
from the common Stock, in the ſame Degree they are diſtant betwixt 
themſelves, and ſo the moſt remote maketh the Degree; Thus I and 
the Grandchild of my Uncle are diſtant in the third Degree; for the 
Grandchild of my Uncle is diſtant three Degrees from my Grandfa- 
ther, the neareſt common Stock. g | | 

The Common Law agrees in its Computation with the Civil and 
Canon Law as to the right Line; and only with the Canon Law as 
to the collateral Line. [See my New Inſtitute of the Civil Law with 
Notes, &c. Book 1. chap. 2. 

2. Apprentices and Servants may be under the Government of the 
Maſter of the Family. | 3 g 

1. Apprentices (from. Apprendre, to learn) ſignify thoſe that are 
bound by Indenture (with their own Conſents, or by the Agreement 
of their Friends) to ſerve Men of Trade, &c. for certain Years, up- 
on Condition that the Maſter ſhall in the mean Time inſtruct them 
in their Att or Myſtery. | 


By the 5 Eliz. chap. 4. F. 43. Apprentices ſpall be bound by their 
Indentures, notwithſtanding their Non-age of Twenty-one Tears. 


They ſhall be bound by their Indentures to ſerve their Maſters, ſo 
as to be puniſhed for Misbehaviour, &c, but not to entitle the Maſter 


it hath been adjudged, that, notwithſtanding the Cuſtom, a colla- 
teral Covenant ſhall not bind an Infant. Some Friends are uſually 


ner 


to bring an Action againſt them for Breach of Covenant; 4 except in (a) Danvers 
London, where the Apprentice is above fourteen Years of Age. But 2 Tit: N 

London 421. 
(e) 1Cro. 652. 


bound for the Apprentice in the Country. ['See 8 Ann. chap. 9. Con- 3 Cre. 179. 
cerning Rates on Monies given with Clerks and Apprentices, &c. 
. Apprentices, to Trades and Husbandry ought to be regulated 3 
the 5 Elis. chap. 4. where it is ſet forth, Who may take Apprentices, 
and Who not. [But ſee 5 & 6 W. & M. chap. 3. relating to Weavers 
E of Cloth, c.] Who ſhall be compelled to ſerve in Trades: The Man- 
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ner of Puniſbing and Diſe harging of Apprentices; and Hou long they 
3 Therefore ſee at large the 5 Elig. chap. 4. 

Upon this Statute F. 35. there have been frequent Debates, as ro 

the Manner of Puniſhing and Diſcharging of - Apprentices. ' For up- 

on that Section it is queſtion'd, whether four Juſtices in open Sef- 

fions have not Power of Diſcharging Apprentices upon Complaint of 

the Maſter, as well as upon Complaint of the Apprentice > tho” the 

Statute ſaith, F Defauſt ſhall be found in the Apprentice, tben the 

ſaid Fuſtices, &c. ſball cauſe ſuch due Correction and Puniſhment to 

be miniſtred to him, as by their Viſdom and Diſcretion ſhall be 

(f) 1 Saund. zhowght meet. F But it is generally allow'd in Practice, that at their 

3Veantr. 174. Diſcretions, they may correct or diſcharge him by Original Order, 

1 Mod. 287. And it ſeemeth that by the 7 Fac. 1. chap. 4. one Juſhce of Peace 

may ſend him to the Houſe of Correction as an idle and diſorderly i 

1 if tlie Apprentice is in Fault, tho' this cannot be done by 

There have been alſo many Debates upon F. 31. of that Statute, | 

where it is made unlawful for any Perſon to exerciſe any Craft » 

' Myſtery now wſed, (vis. at the making of 5 Eliz. chap. 4.) excen 

they * been brought up therein ſeven Tears as an Apprentice, &c. 

or to ſet any Perſon on Work in ſuch Myſteries, except he ſhall have it 

(z) 11 Rep. been as. an Apprentice, as aforeſaid. &c. £ Now at the Common 

354+ Law any one might uſe what Trade he pleaſed. But to prevent WW. - 

Dunsxkilfulneſs in Trades, the Statute of the 5 Eliz. chap. 4. ws 

mads to reſtrain them. It is allowed that ſeven Years Service requi- 

red in any Craft or Myſtery, does not extend to the getting of 2 

Livelihood by meer Labour, where there is no Craft or Myſtery. 

(4) r Ventr.' And it is ſaid, * That tho' Brewers and Bakers require Skill, ye 

326, 346- they are not within the Act. And it hath been adjudged, that 2 

8 Rep. 129. Perſon ſerving as an Apprentice for ſeven Years (tho' not bound) may 4 

130. exerciſe his Trade, and ſet others to Work therein: In ſhort, thb 

Clauſe is not to be favoured any further than the Words do expreſſy 

direct; and therefore the Statute extends to Crafts and Myſteries ther 

uſed, at the making of the Act, and not to new Arts and Myſteris | 


* 


ſince invented. For the Words are Craft, Myfery, or Occupation NH 

NOW wſed, &c. [See 11 Rep. 54. —_ XL 

It muſt be expreſly proved, that he that did not ſerve as an Ap 

prentice, did himſelf work at the Trade in a Corporation or Mar t 

ket-Town, or ſet others to work, and make Gain by it: For the At t 

(3) rVentr. 5. does not extend to Villages, or forbid any one to exerciſe a Trad: ll © 

(k) 8 Rep. * privately in his Family, as to bake, brew, trim and ſhave, G0. 4. 

1 The Penalty in this Clauſe of the Act is to be recovered by Indict ” 

13 Rep. 11. ment or Information (but without Coſts) in the proper County where i E 

32. the Offence is committed according to the 31 Elig. chap. 5. 21 Fac . - 

(?) 1 Ventr. chap. 4. But theſe Statutes do not extend to an Action of Debt; I 
IF 1 for that cannot be brought before ſuch Juſtices as are named in the 

85 : | of V 

2 Lev. 204. Act; whereby the Statutes may be eluded. Ideo Ou. 4 

6 lies „ Apprentice cannot be ſent out of England unleſs the Natur . 

lob. 134. of his Service does require it. : p 


i As an Apprentice cannot be made without Writing, ſo he cannot 
( Dalt. ch. be » diſcharg'd by his Maſter without Writing under his Hand, and 
58. Pat. 121. ith the Allowance of one Juſtice, i I 


1 


h. Laws'sf England. 
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If any Maſter dies, the Apprentice goes to the Executor or Ad- 

niniſtrator, to be maintain d, if there be Aſſets. But the Executor, 
&c. may bind him over to nother Maſter for the remaining Part of 
his Time. By the Cuſtom. of the City of London, an Apprentice (,) Danvers 


Way be turned over from one to another; and he to whom fuch Ap- Abr. Tit. 
1 e AP7 Abr. Tie. 
London, 421. 


prentice is turned over, may have an Actionof Covenant on Breaches 
aſſign d. And in London, if a Maſter ſhall refuſe to make his Appren- 
tice free when the Term of his Apprenticeſhip is expired, the Cham- 
berlain will make him free, if the Maſter cannot ſhew Cauſe to the 
WT contrary. [See the Court of the Chamberlain, &c. Book 4. chap. 2.]. 
ip other Corporations, the Apprentice may have a Mandamus out of 
the King's Bench, rected to the Mayor, Fc. to make him free, if 
te Mader refuſes to do it. It is alſo the Cuſtom of London, That 
n Apprentice educated in one Trade may uſe Another. 


- 


| * a ' . 
By the 22 H. 8. chap. 4. The Fees for Entry of an Apprentice into 
a Fellowſhip, are ſettled, together with the. Fees. for Entry of hie 
r omg ob Sow 
H the 28 H. 8. chap. 9. Ne Apprentice or Journeyman ſball. be re- 
3 ſtrained to uſe their Trades, by Oath or Bond after His Apprenticeſbip 


or Term expired, &c. | See Danv. Abr. 735. 


U 


5 


Perhaps he may be reſtrain'd by Bond, &. not to exerciſe his 
Trade in a ? particular Place. LQ. and ſee Of Corporations, chap. 8. ] (2) 11 Rep. 
See the 5 Eliz. chap. 5 Concerning Apprentices to Owners of Ships a. 


and Veſſels, .or Houſholders, uſing the Trade of the Sea by Fiſhing, 2 Cro. 596. 

c I Fac 1. chap. 16. Concerning Apprentices to Wherrymen and A 2 
Watermen. And for Binding 2 Apprentices to the Sea-Ser- =” 885 
vice to Maſters of Veſſels, Sc. See the 2 Ann. chap. 6. And the | 
4 Georg. chap. 11. Where any Perſon of the Age of Fifteen, and uti- 
der Twenty-one, is willing to ſerve in any of the Colonies or Plan- 
tations, in America, &c. In the A For further preventing Robbery, 
Burglary, and other Felowies, zkæ cc... 

See 43 Elis. chap. 2. 1 Fac. I. chaps 25. 7 Fc. I. chap, 3.8 G 9 
W. 3. chap. 30. For poor Apprentices bound out by the. Church- 
wardens and Overſeers ss. Oded: 
See 1 Car. 1. chap. 4. Whereby:Church-wardens and Overſeers of 
che Poor are impowered to ſet up any Trade for ſetting the Poor of 
| che Pariſh to work. 15. Car. 2. chap. 11. Of Apprentices to Hemp- 
= Dreſſers, and making Cloth of Hemp, Nets an 4 Tapiftry Hangings 
4 and 5 . s M. chap. 23. Where any inferior Tradeſmen, Appren- 

IF tices, Fc. ſhall hawk, fiſh or fowl. 10 C11 V. 3. chap. 11. 12 Ann. 
JF <p. 13. Concerning disbanded Soldiers that may ſet up Trades. 

12 Ann, chap. 18. Concerning Apprentices, £c. to Perſons that come 
uto a Pariſh, by Certificate. 12 Ann. Se.. 2. chap. 23. Concerning 
Vagrants, Sc. 1 Georg. chap. 41. For giving Liberty to Perſons to 
= work who have ſerved their Apprenticeſhips to the Woollen Manu- 
fadure in Colcheſter, TJ . 

(See Dalton's and Nelſon's Office and Authority of Juſtices of 
Peace, Tir. Apprentices per Tor. 17777 

2. Servants are either Menial or not Menial. | 1 
1. Menig] Servants are the Domeſticks living (infra Mania) 


within the Walls of the Houſe. 


, of the Book 


(QF. N. B. If one retaivs a Servant generally without expreſſing any Time, | 
= © 42. b. the Law ſhalf conſtrue it to be for a ear and according to the Sta· 
Noy's Maz. tute, [See the 3 Eliz. chop. 4] © „ RI 
8 The following Statute Compels Servants to ſerve, puniſhes Servants 


vants at Pleaſure, and Servarits from Departing at Pleafure. | 3 


By the 5 Eliz. chap. 4. Any Perſons unmarried, or under thin 
Years of Age, tho married, are compellable to ſerve one Tear à il 
leaſt, in the Arts of Clothier, Taylor, Shoemaker, Baker, Brewer Wi 
Glover, &c. if brought up in any of the ſaid Trades for three Tear, 
&c. and upon Reque of any Perſon uſing the ſame, 7 not refuſ: 
to ſerve for the Wages linired by the Statute. F. 4. and 5. Others am 
compellable to ſerve in Husbandry By the Tear. 5 7. Alſo every m. 
married Woman out of Service may be compell'd to ſerve by tbe Tear, 
Week, or Dy, for ſuch Wages as two Fuſtices of Peace, &c. foal 
thin fit, in Pain of Impriſotment. F. 44. _ 

If any Servant make any Aſſault upon his Maſter, Miſtreſs, or Over. 
ſeer of him or bis Work, he ſpall be impriſon'd or one Tear or lefs, and 
babe furthes Puniſhment 4s -the Fuſtices in open Seffions ſball think il 
Convenient. F. 21. f 7 


Apprentices and Servants may be corrected with Moderation by 4 
their Maſters. "5 


A Servant cannot be put away before the End of bis Term vit bot 

4 uarter s Warning 2 for ſome reaſonable Cauſe to be allow'dby i 

a Fuſtice of Peace, Kc. . And none ſball put away any fuch Sei. 

vant at the End of bis Term without a Quarter: Warning, unleſs 

upon Cauſe to be allow'd as aforeſaid. F. 6. 1 
[Qu. If this Clauſe extends to common hir'd Servants, tho' the 


common Practice ſuppoſes it? | = 
If a Servant retain'd for a Year fall fick, c. the Maſter cannot 


"« SS aa AA a A _— 


pit away his Servant, of abate his Wages. 


Aid no Perſon retained, ſball depart from bis Maſter b 72 „ 
Eid of the Term, unleſs for ſome reaſonable Cauſe to be allow'd u 
End of his Term without a Quarter : Warning, I 


CNIEFW 


aforeſaid, or at the 
aipon the Penalty of Impriſonment. F. 5, 6, 9. 


1 


If a Servant ſhall refuſe to do his Service, this is a Departure in 

Law, altho' he continue with his Maſter. 8 3 

900 F. N. B. It is a reaſonable Cauſe of Departure from Service, if the Set- 
vant is not allow'd ſufficient Meat, Drink, c. or if the Maſter's 
Wife beats him. or 

If a Woman that is a Servant doth marry, yet ſhe muſt ſerve out 

her Time, and her Husband cannot take her out of her Maſter's Set- 

vice. And if a Woman, being with Child of a Baſtard, procures he: 

ſelf to be retain'd with a Maſter, who knoweth nothing thereof, of 

if ſhe be begotten with Child during her Service, this is a reaſonable I 

Cauſe why the Juftices ſhould diſcharge her from her Service; MI - 

for. ſhe hath made her ſelf uncapable to ſerve any longer. 1 12 

1 


O 
— 


WT having a ſufficient Eſtate to live upon, and not employ'd in any Art 


f for Labour ſhall be compelled to ſerve by the Day, in the Time of Hay 


age, than thoſe rated aforeſaid, in pain of five Poun 
b Writing contrary to the true Meaning of the Af to be void. But 4 


4 of Contra#. F. 20. 


4 Overſeer, he ſhall ſuffer as Servants making ſuch Aſſault. 


1 
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' Man-retains a Servant for ten Pounds per Annum, and he departs 


within the Year, / he can have no Wages. And if Wages are to be () Noy's 
paid Half-yearly, and the Maſter dies after the firſt Half-year, the Max. go. 
Servant ſhall have Wages only for the firft Half-year. [See of Ma- 
ges infra. ! e FOOT = 

A Servant, when his Maſter is dead. is legally diſcharged. 1 
If a Servant damages my Goods by his Negligence, an Action (7); Rep.! 6 


| of the Caſe lieth againſt him. 


| By the 33 H. 6. chap. 1. A. Remedy is provided againſt Servants 

that - imbezzel their . Maſters Goods after their Deaths. See the 21 

H. 8. chap. 7. and Grand Larceny. Book 3. chap. 1. Where Servants (ö) 27ufl. 103. 
imbezzel their Maſlers Goods, or ſteal from their Maſters to the Value 

of forty Shillings, Cc. 12 Ann. chap. 7. concerning Apprentices, See 

for the Settlement of Servants 1n Pariſhes, Tit. Overſeers of the Poor, 

chap. 7. poſt. And ſee more of Servants, infra.] 3 


Servants ot Meni al, or not Domeſticks, are Labourers, who not 


are. * compellable to ſerve. (x) F. N. B. 


The abovementioned Statute of the 5 Elix. chap. 4. ſhews, with 68. 


o 


reſpect to Labourers, 


Who ſhall be compelled to ſerve, ſettles Wages of Servants and 
Labourers, puniſhes Labourers that aſſault their Maſters, puniſhes a 
Departure from their Work without Cauſe. For all Perſons meet 
or Corn Harveſt. F. 22. . | | 7 

Concerning the Wages of Servants, Labourers, Artificers, Huſ- 
bandmen, or Apprentices of Husbandry, The aforeſaid Statute e-. 


nacts, That 


3 | Their Wages ſhall be aſſeſſed Yearly at every Eaſfter-Seſfions, &c. | 12. Hs 
(. 15, 16. See the 1 Fac. I. chap. 6. By which Statute, The Sheriff, c. 


ſhall cauſe the ſaid Rates to be proclaimed. ] None: ſhall give greater 


„, and ten 
Days Impriſonment. F. 18, 19. And every Retainer, or Payment, or 


Maſter may reward a Servant as he pleaſes, ſo as: it. be not by way. - 
It is ſaid, That the Statute does not extend to the Wages of (y) Jones 

Coachmen, Footmen, or other Servants than in Husbandry, G. (Th.) 47 
If any Labourer ſhall make an Aſſault upon - bis Ma er, or the 


F. 21. 
Every. Artificer, or Labourer, that ſhall be retained for Building, 


Wor Repairing, or for any other Work done by the Great, ſhall not de- 
ir from the ſame before the finiſhing thereof, unleſs it be for Mon- 
ment of Wages, or other lawful Caufe, without Licence, in pain 
one Month's Impriſonment, and Forfeiture: of five Pounds to the Par- 
W') grieved. F. 13, 14. hs ES. 


The Statute of the 5 Els. chap. 4. and the 43 Eli, chap. 2, &c. 
are excellent Statutes for the Government of Apprentices, Servants, 
12 F and 


* 


and Labourers; but they are not put in Execution as they ought, as 

to the JM of Parents of Apprentices, Teſtimonials, Rates for 

Wages, Workers in Harveſt, &c. which makes Servants 1ntollerably 

inſolent. = | 1 

(z) 1Mod.78, * The Teſtimonial concerns only hired Servants in Trades and 
Hetl, 164: Husbandry. | | 


By the 2 & 3 Ed. 6. chap. 15. Artificers, Workmen and Labourer:, 
that conſpire together concerning their Work or Wages (as Viftuallers 
conſpiring to FF, at unreaſonable Prices) or not to meddle with one 
anot her i Work, or finiſh what another hath begun, &c. ſhall forfeit ten 
Pormds. [See 1 Ann. Stat. 2. chap. 18. For Labourers in the 


Woollen Manufacture.) . 
See the 7 Ann. chap. 12. Concerning the Servants of Ambaſſadors, 


.. Y 
al | 


7 


* 


There are ſome common Caſes neceſſary to be known concerning 

Servants, in a more particular Manner; which may be applied partly 

to Apprentices, as alſo to Stewards and Batliffs, Therefore, 2 

Let us ſee what the Maſter may do Againſt others with reſpect to 

his Servant, and how a Servant may charge his Maſter by his AQ, 

1. The Maſter may maintain the Cauſe of his Servant againſt ano- 
O Rep. ther. He may have an Action of Treſpaſs for the Battery of his 

10 Rep. 130, Servant; but then it muſt be alledged, Thar by Reafon of ſuch Bat i” 
tery be loſt his Service: For otherwiſe the Servant muſt bring the Ac. 
tion. A may alſo juſhfy an Aſſault and Battery in Defence of 

his Servant; for otherwiſe he might loſe his Service; as a Servant 

may juſtify an Aſſault and Battery in Defence of his Maſter. 4 

If a Servant rides upon his Maſter's Horſe to do an Errand, and 

the Horſe is attach'd upon a Plaint of Debt againſt the Servant, and 

( Dr. s“ forfeited for Non-appearance of the Servant,“ the Maſter ſhall have 


TT an Action of Treſpaſs againſt the Officer that attach'd him. =” 
If my Servant is travelling upon my Horſe, about my Bufineſs, and 28 
comes to a Common Inn, and delivereth the Horſe to the Hoſteler, Pe 

(-)8 Rep. and it is ſtolen, the Maſter ſhall have an Action againſt the Inn- 
3 35 keeper; not if he is put to Graſs by the Servant's Order, or ſtolen in te 
any other Place out of the Inn. eg w. 
(Olateh. 127 4 Tf a Servant is robbed on the Highway, of the Maſter's Money, Be. 
4 708 br. the Maſter being abſent ; the Maſter, or the Servant may bring the th! 
1 Cro. 142. Action againſt the Hundred; and the Maſter may be-a Witneſs to he 

ba 37 prove the Delivery of the Money to the Servant before the Robbery, i 
though he brings the Action in his own Name [See of Robbery, te 
7 Bool 3. chap. I.] the 
(e) 1 Roll, If my Servant is cozened of my Money, * I may have an Action of it * 
12. . the Caſe againſt the Perſon that cozen'd him. = 
* If a Servant that keepeth the Maſter's Shop, or uſeth to ſell for per 
(H Noy's him, give away the Maſter's Goods, the f Maſter may have the Ac i Has 
Nich). tion againſt the Receiver.. bn 

„ The Maſter alſo may have an Action againſt one that entices a i 
(s) F. N. B. way his Servant, or £ hires him, knowing him to be his Servant. — 


— Theſe Actions the Maſter may have Againſt others, in reſpect of 4 


his Servant 4 

2. On the other fide, The Maſter may be charged for the Act f 
the Servant, (vi. ) by his Offence or Wrong, Contract or Negligenct. 
| | | | | I, 4 


As 


9 1. As to Offences and Wrongs, * An Inn-keeper ſhall be charged to (0s Rep. 
= nwer Damages for Theft committed by his Servant, or 2 9 
upon one that lodgeth in an Inn as his Gueſt, though the Innkeeper 
is not particularly truſted with them; not if the Gueſt is robbed by 
his own Servant or Companion; for here the Innkeeper was in no 
Fault. If a Man is robbed in a private Family, or Tavern, by one 
of the Servants, or by any other, the Maſter is not chargeable: Nei- 
ther is the Maſter chargeable, if his Servant ſteals the Goods of 
ov of the ſame Town that lieth in the Inn, who was not a Tra- 
yeller. | | 
Action of the Caſe lies * the Maſter for Damage done by his (0) Dr. & 
Dog, eſpecially if he was ſet on by his Servant, Stud. Dial. 2. 
In * Treſpals, or Felony, the Maſter ſhall be charged Criminal! 3 Rep 32. 
for his Servant's Act, if the Servant did it by his Maſter's Command. Noy's Max. 
4 If a Vintner's Servant ſells Corrupt Wine, to the Wrong and In- © as. 18 
of another, an Action of the Caſe lies only againſt the Maſter ; () Dr. & 
= tho' the Maſter did not command the Servant to ſell to that parti- * 
= cular Perſon. For he Acts but as a Servant. (1) * Roll. 


== = If a Maſter commands his Servant to Diſtrain, and he rides Abr. 95. 
upon the Diſtreſs, &c. the Servant only ſhall anſwer for ſuch Abuſe 1 
of the Diſtreſs. : | 
= 2. Asto Comtrafs, if a Maſter * Agrees to an Act done by his Ser- (2) Noy's 
W vant, it ſhall be ſaid to be the Maſter's Act; ts in borrowing or re- 93,94 
ceiving of Money, &c. Whatſoever comes within the Compaſs of 
2 Servant's Buſmeſs, the Maſter ſhall be chargeable therewith, as of 
bis Command, and ſhall likewiſe have Advantage of the ſame a- 
gainſt others.» But if a Servant borrows Money in his Mafter's (o) Dr. & 
Name, or takes it vp of a Creditor of his Maſter's without Order. Stud. Dial. 2. 
= that does not bind the Maſter. | "Ri com, 
_ 2 lf my Servant ſells my Horſe or other Goods in a Fair or Market (2) ' Roll. 
vith ſecret Faults which I knew of, the Buyer can have no Action Nich ofa 
2 me, the Maſter, unleſs I bid my Servant ſell to that certain 82 
9 If a Servant makes a Contract in his Maſter's Name, the Con- (% Dr. Sc 
8 tra& ſhall not bind his Maſter, unleſs it were by his Maſter's Com- Stud. Dial. 2. 
mand or Aſſent. But if one hath a known Bailiff who uſed to ſell the 7. Re 
MF Beaſts of his Maſter at the Market, and he ſells ſeveral Oxen, Ge. Kitch. 371, 
1 = is a good Sale, tho* the Bailiff had no ſpecial Warrarit to fell 
tem. | 7 | 
lf my Servant lets a Leaſe of my Land for Years, reſerving Rent C) 1 Roll 
to me, and warrants it free from Ineumbrances when it is incumbred, Kies“ ., 
che Action lieth againſt the Servant, not againſt the Maſter ; for = kai 
was the Warranty of the Servant, who exceeded his Power. 
If a Man ſends his Servant to a Fair or Market to buy for him G Dr. &. 
IJ certain Things, tho' he doth not command him to buy of a certain 34% ubi 
erſon, yet the Maſter ſhail be bound by the Servant's Contract, if he Nov's Max. 
buys of any one; but if the Servant in that Caſe buys them in his own $995 5, 
; $149 | Name, CN. . 
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9 Qui facit per 2 facit per ſe. 1 Inſt. 258. a. 4 Inſt. 109. 10 Rep. 33. 
4 9 Rep. 106. 


5 83 Mandato qui paratur. I Inſt. 24 5» A. 258. 2. 
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Name, not ſpeaking of his Maſter, the Maſter ſhall not be charged; 
unleſs the Things bought came to his Uſe,” and he have Notice that 
they do ſo. If a Maſter always gives his Servant Money, he ſhall 
not anſwer for what the Servant buys on Truſt. But if he ſenq; 
ſometimes on Truſt, he muſt anſwer to his uſual Tradeſmen for 
what is ſo taken up upon Truſt by him. „ 
If a Man maketh another his general Receiver, and he receiveth 
Money of a Creditor of his Maſter's, and giveth an Acquittance, and 
doth not pay his Maſter the Money; yet that Payment diſchargeth 
the Creditor, and the Act of the Servant ſhall bind the Maſter: But 
if the Creditor of the Maſter had taken àn Acquittance of the Servam 
without Paying the Money, that Acquittance will be no Bar to the 
Maſter, unleſs he made him Receiver by Writing, and gave him 
Authority to make Acquittances, and the Servant ſhews that Au. 
thirity. 2 „FF 
I 1 Creditor delivers to a Receiver a Horſe, Oc. in Recompence 
of a Debt; that Delivery diſchargeth not the Creditor, - unleſs it i; 
delivered over to the . and he agrees to it. For the Re 
ceiver hath no Power to make ſuch Exchange. But his Maſter 
might have given him a ſpecial Authority. e 
(7) 1 Inft. It is regularly true, That when a Man does leſs than he is com- 
258-4. manded or authorized, there the Act is void; becauſe the Command 
r Authority was not purſued. But where one doth that which he. 
is authorized to do, and more, it is good for that which was war- 


* » on 


ranted, and void for the reſt. 2 : 
3. Maſters may often ſuffer for the Negligence of their Servants I 
(u) Noy's As # a Maſter Mall be charged if his Servant, or any of his Family, Mc 
Max. 94+ caſt any Thing into the Highway, to the Nuſance of the King's Sub- 
OH Dr. & jects. If Goods are delivered to the Servant of a Carrier, and the 
Stud. Dial. 2. Goods are loſt, an Action hes Againſt the Maſter. 5 ' = 
* If a Smith's Servant pricks a Horſe while he is ſhoeing him, the 
Maſter ſhall anſwer for the Damage. „ 43 

If a Servant by keeping Fire negligently, burns his Maſter's 

Houſe and his Neighbours, here an Action lies againſt the: Maſter, lf 

But if the Servant bears Fire negligently in the Street, and thereby 

the Houſe of another 1s burnt, there ſieth no Action againſt the 

Maſter. But | Form 3 


By 6 Ann. chap. 31. No Action ſhall be maintained againſt an 
in whoſe Houſe or Chamber any Fire ſhall accidemally begin : Pr. 
vided that nothing there ſhall make void any Agreement between Land. 
lord and Tenant. | mer =_ 

And if any Servant, thro* Negligence, ſhall cauſe any Houſe or Ou 
bouſe, to be fired, ſuch Servant _ Convict by Oath before tus 3 

Fuſtices of the Peace, ſhall forfeit a Hundred Pounds to the Church il 
wardens of the Pariſh, to be diſtributed amongſt the Sufferers ;. or uf | 3 
on Non payment, ſuch Servant ſhall be committed to ſome Work-bouſt 
for eighteen Months, to be kept to hard Labour. [See the 10 An 


chap. 14] _ 1 
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(t) Quando plus fit quam fieri debet, videtur etiam ipſum fieri quod faciendum eft. 8 Rep. 9 : 
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5 Hs Servant » Bailiff of a Manor, 2 Receiver, or 2 Factor, ar the @) 1 Taf. 
like Accountant, is robbed without his Default or Negligence, 


be muſt de allowed on his Account by his Maſter ſo much as he loſt. 


But otherwiſe it is of 2 Carrier; for he hath his Hire, and under- 

taketh thereby the fafe Cuſtody of the Goods. [| See the 9. Ann. 

chap. 10. * the PoſiO e, and Do. £9 Stud, Del. 2. 
% 4. to. | | 4 

. * * 9 or Turning out of A Receiver, Factor, Attor- (2) 1 Int. 

ney, Cc. in their Abſence, is not ſufficient in Law, till they have 55: b. 

Notice of 1. PSY : 

II. A Perſon may be Huben or Feme, (i. e.) Husband or Wife. Or Husband 
Husband and Wife are made ſo by Marriage; and therefore it may and Wife. 
be proper to ſet forth, 1. Where Marriages may be Contrafed ; 

2. The Effects of Marriage, with relation to Husband and Wife; 
3. How Marriages may be diſſolved; 4. What Rights do accrue to 
Husband or Wife after the Diſſolution. 
1. Where Marriages may be Contrafed, Eſpouſals go before them. 
Eſpouſals are a Contract or mutual Promiſe to marry each other 
hereafter. Marriage or Matrimony is an Efpouſal de preſenti, and 
an and Woman in a conſtant Society of living 
together. Mutual Conſent makes the Marriage before Conſumma- (a) 6 Rep. 
tion. And it being a Conjunction of one Man and one Woman, Pe- 2*: 32. 4. 
hgamy is thereby excluded; as alſo Concubinage, becauſe it conſiſts 5 
in a conſtant Society of living together without the Liberty of part- 
ing at Pleaſure. [See 1 Fac. 1. chap. 11.} * Bigamy differs from (5) 2 Ind. 
Polygamy ; for a Bigamiſt is he that hath two or more Wives ſuc- 273. * 
ceſſively, or one after another. [ But ſee the 18 Ed. 3. Stat. 3. chap. * * . 
2, 1 Ed. 6. chap. 12. 
Where a Marriage is to be contracted, Reſpect ought to be had 


W co the Age of the Parties, and the Degrees of Conſanguinity and AF 
nity betwixt them. 


to © Age of Conſent, the Woman may marry at twelve Years, () 1 Inft. 
or after, and the Man at fourteen, or after. And if they are mar- 33: 4 oy 
ried before, there needeth not a new Marriage if they agree at thoſe 39. a. 

Ages; for at firſt they were Husband and Wife in Law. But if they 2 Ind. 182, 
are married before thoſe Ages, they cannot diſagree till they come 76. 88. 89. 
to thoſe Ages; and then at that Time, and not before, they may 6 Rep. 22. 


8 diſagree and marry again to others without any Divorce: But if they 7 Ne. 43. 


once give Conſent at thoſe Ages, they cannot diſagree afterwards. 

It a Man at the Age of Fourteen marries a Woman at the Age of 

Ten, he may as well diſagree at the Age of Twelve as the Woman, 

tho' he was at the Age of Conſent, Becauſe in Contracts of Mar- 

riage, either both muſt be bound, or equal Election of Diſagree- 

ment be given to both. And ſo on the contrary, if the Woman is 

of the Age of Conſent, and the Man under that Age. 

It an © Tdeot from his Nativity takes a Wife, they are Baron and (4) 1 sid. 

Feme in Law, and their Iſſue legitimate. For he is allow'd to be * 


capable of Conſenting to Marriage. $a Abr. 


The 


A... 


2 — 


— 


(a) Conſenſus, non Concubitus, facit Matrimonium. t Inſt. 33. a. 6 Rep: 22: 
(e Maturiora ſunt vota Mulierum quam Pueror um. 6 Rep. 71. 
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Ay Inſtitute of the Book 1 
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(#) 1 Inf. 24; As to the Degrees, all Perſons may lawfully. marry that are not 


a. 23. a. 


2 Inſt. 684. 


(fVaug:t66. alſo Couſin Germans by the ſaid. Statute. f So one may marry the 
2 Ventr. 9. _ 


2 Lev. 254. 
3 Lev. 364. 
) 2 Int. 
668, 683. 
Hob. 181. 


2 Ventr. 12. 


2 Lev. 254+ 


does not in reſpect of her Nephew, loſing her Superiority by the 
Marriage, by being brought into Subjection to ber Husband. So if Wl 


(A) 1 Roll. 
340, 357+ 


(i) 1 Inſt. 
23% 8. | 
2 Inſt. 687. 

7 Rep. 44 


Zee the 3 H. 7. chap. 3. and the 39 Elia. chap. 9. For the Penal. 


_ chap. 1. Of Felonies againſt the Body. And ſee the 4 and 5 Ph. & 


dren unmarried within the Age of ſixteen Years, &c. and of Offen- 
ces againſt the Publick Peace. Book g. chap. 5. . 


ſome Note thereof, be in Writing, and ſigned by the Party to be 


' tended, that it does not come within the ſame Reaſon; becauſe 
Where the Uncle marries the Niece, both keep the ſame Degree and 


Levitical Degrees, except where God's Law doth prohibit, There 


The Confent of Parents is not neceſſary to make the Marriage 


ty for carrying away a Woman againſt her Will, &c. and Book z. 


M. chap. 8. Concerning the taking away Maidens or Women-Chi]. 


By the 29 Car. 2. chap. 3. No Action ſball be brought upon am 
Agreement or Conſideration of Marriage : unleſs the Agreement, or 


charged, &c. | 


rohibited by the Levitical Degrees, or otherwiſe by God's Law, 
or, | . 8 0 th ED - 1 wo 
By the 32 | H. 8. chap. 38. Nothing (God's Law excepted) ſoall 
trouble or impeach any Marriage without the Levitical Degrees. 
See Levit. 18. and the 28. H. 8. chap. 7. where the Degrees prohi- 
ited are mentioned] 3 ee, . 


Therefore the Son of a F ather by another Wife, and the Daughter 
of a Mother by another Husband, and ſo e converſo, may marry, as 


* 
* 


Wife of his Great Uncle upon the ſame Reaſon. 
Note, That tho* the Marriage of the Nephew with his Father“ 
Siſter,” and the Mother's Siſter, is forbid in the 18th and 20th Chay- 
ters of Leviticus, and the Marriage of the Uncle with the Niece 1; 
not prohibited in expreſs Words; yet the ſame is 1mplicitly prohibit- 
ed, becauſe it comes within the ſame Reaſon, tho' it has been pre- 


Order according to Nature, which they had before; which the Aum 


ou muſt not marry your Brother's Wife, you muſt not marry your S | 
Vife's Siſter, v. 16. And thus you muſt conclude in like - Caſs, 
where an expreſs Prohibition is on one Side only. But none of theſe il 
Marriages are void in themſelves, but voidable by Sentence in th 
Spiritual Court.“ For if a Man takes his Siſter to Wife, they ar: 


| Baron and Feme till a Divorce, and till then the Iſſue are not Br WM 


ſtards. It is ſaid, that no Marriage ſhall be impeach'd without the 


fore where there is a perpetual Inpotency, Tear or Tmpriſonmen, 
where there can be no Conſent, or the Perſon is under Age of Con 
ſent, or precontracted, or where a Woman hath'a Hurband living 
or a Man a Wife living, &'c. in ſuch Caſes the Marriages alſo art 
to be declared void, as prohibited by God's Law. In Leviticus it 
ſhewn what Marriages are unlawful as to Conſanguinity, (or Kit 
dred by Blood) and Afinity (or Kindred by Marriage) only. 15 | 


g — 


Laws of England. 
. IP) UF i Lv 


n 


darts of Scripture are to be alledged againſt Marriages upon other 
„ 8 I Loyalty (or Lawfulneſs) of Marriage 18 always tO be tried (k) 1 Inſt” 
Wy the Biſhop's Certificate, upon an Iſſue Accoupled in lawful, Ma- Jug. . 
inany or not; as in a Writ of Dower, Appeal, Baſtardy, Cee. But gg, 325 
his is ſeldom put in Practice. But whether a Woman is a Feme (1) 1 Ind. 
overt, or whether ſhe is the Wife of A. or B. is triable by a Jury 112. 4. 
pon ſuch an Iſſue. Therefore a Marriage de [a or in Repim a- 
ion, (as amongſt the Quakers, Cc.) is allowed to be ſufficient to 
ive Title to a Perſonal Eſtate > becauſe the Lawfulneſs of the 

arriage is not in Iſſue, or the Point to be tried. For the Ifſue is 
rhether a Marriage was contracted betwixt the Parties or not, or 
whether the Parties lived in a married Eſtate, where the Le; ality 
eit does not come in Queſtion. As to the Lawfulneſs, the Biſhop 8 
pinion, after he hath heard the Cauſe; muſt determine it. [ See of 


andi, infr0-] 
2 be 7 % 8 W. 3. chap. 33. If 4 Parſon, Gt. marries, or 


ouingh ſuffers any other Miniſter to marry any Perſons in an 
$ gt —. oh Parſon, &c. belonging, without publication 
ebe Banns of Matrimony, or without Licence, be forfeits One hun- 
ed Pounds; and the Man ſo married, Ten Pounds ; and the Sex- 
„, or Pariſb-Clerk, aiding and aſſiſting Five Pounds. The ſaid 
= /p:Five Forfeitures to be recover d by Action of Debt, &c. one Moi- 
Wy” hereof to rhe King, and the other to him that will ſue for the 
mc. [See 10 Ann. chap. 19.] 


But if the Marriage is once ſolemnized by one in Orders, it is 

od; notwithſtanding theſe outward Irregularities. | 

2. The Efe&s and Conſequences 4 Marriage, with Relation to 
iusband and Wife, are 1. That the Husband and Wife are accounted 

be but * one Perſon in Law. Therefore a Man cannot ” grant () Lit. 168, 
ads, &c. to his Wife, during the Coverture, nor any Eſtate or In- 29% 
reſt to her, nor enter into Covenant with her. But he may by his * 4 9 2 
Need covenant with others for her Uſe, &c. and he may give to her (% 1 In. 
dy Deviſe or Will; becauſe the Deviſe or Will doth not take Ef- r 
a till after the Death of the Deviſor or Teſtator. [See Of rhe Me- r Inft. 112. b. 
od of Granting Copy bold Eſtates, Book 2. chap. 1.) Yet if a Feme 

vert is ſeized of Lands in Fee, ſhe cannot deviſe them to her Huſ- 

and, becauſe at the Time of making her Will, ſhe had no Power to 

iſpoſe of them; and ſhe being under the Power of her Husband, 

pc Law will intend it to be done by Coercion. [See the 34 & 35. 

A 8. chop. 5.] They cannot be Witneſſes for or againſt each other, 

except they may be Witneſſes againſt each other in Caſe of High- G) Raym. :. 
reaſon for the ſake of the Government, or upon the Statute of 
H. 7. chap. 2. where the Wife may be Evidence 4 againſt her Huſ- (4) 3 Cro. 
and for forcibly taking her away and marrying her. 2. The Huſ- 43%: . 
and hath Power over his Wife's Perſon + She is ſo much under his 47 
We over, that ſhe is diſabled to “Contract with any Perſon without (r) 1 DH. 
W's Conſent, precedent or ſubſequent, expreſs or preſum'd. For tho' 112. 
Pur Law does not exclude the Wife from »/ng the Goods of her 3 
usband, (nay it is / not Felony if ſhe takes them away) yet ſhe V) 3 Tad. 


K may 2 Inſt: 713. 


10%, Ke. band's Conſent muſt not only be according to the Degree of ti 


51 pf | tbe F 
Eb 129, The Husband is not chargeable for Neceſſaries, 48 Wearing Apparel 4% 
1 Lev. 4. 5. Diet, Lodging, c. according to his Eſtate and Degree upon ai 
c. Elopement, (i. e.) when the Wife goes away, and lives with an Adul. 
Kitch. 370. terer. A Man ſhall not be charged by the Contract of his Wife in 
(y) Noy's other Caſes, „ if he hath no Notice of it, tho* the Things do come 
Kitch 3% to his Uſe; for it was not his Contract. Neitherſhall a Husband he 
(z) 1 Leon. bound with the Wife's = Receipt of his Money. But notwithſtandir 
320- what has been ſaid, and tho' the Woman is under the Power of her 


80. 


(5) 1 Inſt 
112. 4. 


(c) 1 Inſt. 
351. a 299. 
300. a. 


(4) 2 Inſt, 
G81, 


(e) Dr. & 
Stud. Dial. 
ch. 7. 

x Inft. 46. 


= 
| Bus If ſh; 


ed 
E. 


tain his Wife in Nec 


3 Husband, and tho' all Power is transferred to him by the Intermar 
0 F. N. B. riage, * yet if he threaten his Wife to beat, or to kill her, ſhe may 
make him find Security for the Peace. 3. The Husband hath Poi. 
over the Wife's Eſtate, by the Marriage. It is generally true, tha 
Agreements between Husband and Wife before Marriage are extiu 
guiſhed by the Marriage. Wherefore it is uſual for the Husband il 
to covenant with others for the Uſe of his Wife, as for her Joynture, 
Oc. But then when there are no ſuch Agreements or Settlements 
before Marriage, the Husband gaineth by the Marriage a © Frech 

b. in Right of his Wife, if he taketh a Woman to Wife that is ſeized if 
in Fee. And he may make a Leaſe of twenty-one Years, or thre: 
Lives of her Eſtate, and it ſhall be good and effectual in Law « 
gainſt the Wife, if it is made according to the Statute of the 32 H. 8 
chap. 28. hereafter to be mentioned. [See of Leaſes, Book 2. ch. 
3.) 4 But ſee in the ſame Statute concerning Fines, Feoffments, il 
other Acts done by the Husband only, of the Inheritance or Freebold 
fthe Wife is attainted of Felony, the Lord by Eſcheat 

ſhall enter and put out the Husband; otherwiſe if theFelony is com-: 
mitted after Iſſue had betwixt them. * The Husband alſo gaineti 
"* a Chattel Real, as a Term for Years, c. to diſpoſe of, if he pleaſes, { 


the Wife, &c. I 


b. by Grant or Leaſe in her Life-time, or by ſurviving her. Otherwiſe 


784. b. 299: it remains with the Wife; for the Husband cannot charge it with : 
Rent, c. and can make no Diſpoſition thereof by his laſt Will, if he 


doth not ſurvive his Wife. If he grants away only Part of the Tom 
| | the 


d. 300. 8. 
351. a. 


— 


_ Apparel. The Husband'1s bound to main q 
flares ; | 


p * 
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Stud. Dial. t. 


Wo by Obligation, Contract, Se. the Huſband ſhall not have them vn- 
less he and his Wife recover them. Perſonal Goods, which the Wife 
bas as Execitrix, &c. are not given to the Husband by Marriage, 
mo' he ſurvives his Wife. But they ſhall go to the Adminiſtrator de 
= bis non, &c. For ſhould they go to the Husband, the Creditors, 
&*c. of the Deceaſed would be wronged. Thus it is concerning the 
Eſtate in Fee, Chattels real and perſonal of the Wife, which the Huſ- | 
band gains by Marriage. 4. The Wife 18-diſabled to bring an !“ Ac- G. le | 
ion without her Huſband for any Wrong done to her, or for Reco- 2 Inf. 236. 
very of her Eſtate; except when the Huſband is baniſhed by Statute. | 
== When they join in Action, Damage muſt be only given to the Huſ- 
band. But it ſeems by the Cuſtom of London, a Feme Covert (i) 3 Cro. 64. 
ſhall ſue and be ſued, if ſhe is a ſole Merch ant, or Trader, and where = Lt. 713. 
the Huſband does not intermeddle ; and if the Action is laid within 
the City, the Huſband ſhall be named for Conformity; but if Judg- 
ment be given, Execution ſhall be only againſt the Wife. So the 
Wife cannot be ſued or impleaded without the Huſband. And there- 
fore in Actions of the Caſe for ſcandalous Words, Treſpaſs, &c. by 
the Wife, the Huſband muſt be made Defendant with her, and Exe- 
cution muſt be awarded * againſt the Huſband. * If the Wife before (7 11 Rep. 
Marriage was in Debt, the Huſband and Wife muſt be ſued for this * 
Debt, the Wife living. But if the Wife dies the Huſband ſhall not r N. B. 
be charged for the Debt of his Wife after her Death, if the Creditors 1 Roll. Abr. 
of the Wife do not get Judgment during the Coverture. A Woman, ten. ns 
for her own Offence, may be indicted without her Husband, and ſhe (Rep. 72. 
only ſhall be Party to the Judgment, and fined ; and committed till! Rep. 51,62. 
it is paid. If ſhe ſteals by the Compulſion of her Huſband, or with | 
him, it is not Felony in her. But this Privilege does not extend to 
Treaſon or Murder. And ſhe may ſue and be ſued ” in Court-Chri- G2 Rot. 
ſtian without her Huſband. | OO 2 5 75 
3. Marriages may be diſſolved by the natural Death of Huſband or 22. 
Wife, or by Divorce. N Wh 
Divorce is two-fold, (vis. f. d Menſd & Thoro, from Bed and (o) 1 Intt. 
Board, and 2. d Vinculo Matrimonii, from the very Bond of Matrimo- . 
ny. 1. a Divorce 4 Menſd & Thoro diſſolveth not the Marriage; for Tos 8. 
it is ſubſequent to the Marriage, and ſuppoſes it to be a juſt and law- . rer 
ful Marriage. This Divorce 4 Menſi & Thoro, may be by Reaſon & . 
of Adultery in either of the Parties, for Fear of Death, or for Cru- 3 Cro. 461. 
elty. But as it doth not diſſolve the Marriage. 7 ſo it doth not de- ihe _ 
bar the Woman of Dower. or 4 baſtardize the Iſſue-afterwards, (Ou. ) 1 Ing. 435. a 
or make void any Eſtate for Life of the Huſband and Wife, c. But 244: a. 


Salk. 122. 
K 2 Dower 123. * 
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Dower may be loſt in the Caſe of continual Elopement. [See * l 

2. chap. 34.] If a Woman is divorced d Aſenſd & Thoro, ſhe muſt ſue 
by her next Friend, and not with her Husband. And ſhe may ſue if 
the Huſband in her own Name for Alimony, (or Maintenance out 
of the Huſband's Eſtate, during the Separation) either in the Chan. 
cery or the Spiritual Court. And 1t will be allow'd, except in the 
Caſe of Elopement or Adultery. Several Acts of Parliament have 
allowed the innocent Party, in Caſe of Adultery, to marry again. 
(r)11nft. 2.7 A Divorce d Vinculo Matrimonii may be by Reaſon of-[mpuber- 
235: 8 ty, Precontra& in both or one of the Parties with ſome other, [Sex 
87 the 2 Ed. 6. chap, 23. 1 Eliz. chap. 1.) Impotency or Frigidity, Con 
5 Rep. 58. ſanguinity or Affinity within the Levitical Degrees, Here the Mar- 
klage is nei diſſolved, as void from the Beginning. And if the 
Divorce is by reaſon of Precontract, or Conſanguinity, or Affinity, Wl 
the Children gotten betwixt the Parties are Baſtards. But if a Man 
is divorced by Reaſon of Frigidity, It ſhall not baſtardize the Iſſue 
by another Wife, For he may be Habilis and Inhabilis at different 
Imes. ; | br 
| (H4Rep.2g. A Sentence in the Spiritual Court may diſſolve a Marriage, by 
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Reaſon of a P ol ecomtratt, tho? the Husband | ae fatto 18 not Party to - 
the Suit or Sentence. 13 705 9 Y 
() 1 Inſt. 33. * If a Marriage de facto be voidable by Divorce, yet if the Huſ- 
. K b. band dies before any Divorce, the Wife de facto ſhall be endowed. 
640 1 lat. 33. Sentence muſt be given in the Spiritual Court in the Life of 
a. 244- 3 the Parties, and not afterwards 3. (for it is in Effect to baſtardize the 
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© Rep. 98. Iſſue, of which that Court hath no Cognizance ;) tho a Sentence of 
7 Rep. 44 Divorce given in the Spiritual Court in the Life-time of the Parties, 
3 Lev. 410. may be repealed after the Death of the Parties. 5 4 
10 Divorce ſhall be tried by the Biſhop's Certificate, and not by 

a Jury. 9 

Wo” The Marriage being diſſolved by Death of either Party, ſeveral 

Rights do accrue to the Survivor. > 3 
(*)Lit.35-32- I. If a Husband hath married a Wife * ſeized of Lands and Tene- lf 
* 2 ments in Fee-ſimple, or in Fee tail general, or ſeized as Heir in Spe- 
cial Tail, and hath Iſſue by her, born alive, he ſhall be Tenant for 
Life by the Courteſy of England. | See of an Eſtate by Courteſy, if 

Bok a. ü | | = 

(Int. If a Husband ſeized in Fee, or for Life in Right of his Wife, il 
55 b. do ſow the Land, and his Wife dies before Severance, he ſhall have 
the Corn. Or if he himſelf dies before his Wife, his Executors ſhall i 

(z)1 Inſt, have it. 2. Chartels Real; as, the Term of the Wife, or a Leaſe if 
3 . Stud. for Tears of the Wife, are a Gift in Law to him if he doth ſurvive Wl 
Dia 1. ch.. her; and ſo it is of her other Chattels Real in Poſſeſſion, as Eſtats Ml 
| 5 Statute Merchant, Staple and Elegit. But if a Woman grants 2 

erm to her own Uſe, and taketh Husband and dieth, the Husband i 

ſurviving ſhall not have this Truſt ; but the Executors or Adminiſtra- 

tors of the Wife. The Husband ſhall have all Chattels Real that 

(a) 4 Rep. 51. ATC of a d Nature, (partly in Poſſeſſion, and partly in Action) a 
x Inſt. 351. Rents in Arrear, incurred before the Marriage or after ; [See 32 H. 8. 

| LE chap. | 
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(u) Sententia contra Matrinonium nunquam tranſit in Rem judicatam. 7 Rep. 43. 
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chap. 37. Alſo a Preſentation of a Church being void during the 

Coverture, if he ſurvives his Wife z tho* he reduces them not into Pof- 

ſeſſion in her Life-time. But of Things merely“ in A&ion Cas of an (5) 1 Inf. 

Obligation or Bond made to a Feme Covert, Sc. the Husband can 120. 4. 351-v- 
claim them only as Adminiſtrator to his Wife, if he ſurvives her. 

2. As for the Wife; if ſhe hath married a Man ſeized of Lands (c) Lit. 36. 
and Tenements in Fee-fimple, Fee-tail General, or as Heir in f n 
Tail, the Wife, after the Husband's Deceaſe, ſhall be endowed of the | 
third Part. [See Of an Eftate in Dower, Book 2. chap. I.] A Wife 
alſo after the Death of her Husband, may claim, her 4 Paraphernalia (a) 1 Roll. 
(e beſides, and p:p:3 Dower) or neceſſary Apparel for her Body, and Abr. 91r- 
Cloth given her. to make a Garment, Sc. befides her Dower or 7 . 
Joynture. So that the Husband cannot give them away by his Will. 168. 

But ſhe ſhall not have exceſſive Apparel beyond her Rank or Degree. _ 309, 
pearl Necklaces, Chains of Diamonds, Gold Watches, Sc. may be 
included under Parapbernalia, if they were uſually worn by the 
wife, and were ſuitable to her Degree, according to the Faſhion of 
che Times, if there are Aſſets to pay Debts and Legacies, provided 
che Husband does not give Theſe away by Will. Sometimes, by Cu- 
= ſtrom, ſhe may have the Furniture of her Chamber. If ſhe ſurvives (e) 1 Inft. 
ber Husband, ſhe ſhall have her Term for Years again, if the Huf. 351. 4. 
band hath not altered the Property, or hath not made any Diſpoſi- 
= tion of it in his Life-time. And ſo it is of other Chattels Real in 
= Poſſefion. And if the Husband charges the Chattel Real of his Wife 
= with a Rent, Cc. it ſhall not bind her, if ſhe ſurvives him ; for her 
Right is paramount the Charge. Chattels Real of a mix'd Nature, 
gas Rents, Advowſons, &c. will come to the Wife again, if ſhe ſur: 
vives. Arrears of Rent of any kind, whether due before or after the 
Marriage, remain with the Wife; and if a Church becomes void du- 
ring the Coverture, the Wife ſhall preſent to her Advowſon, if ſhe 
ſurvives her Husband. Chattels Real or Perſonal in auter Droit, in 
che moe of another; as Executrix or Adminiſtratrix, ſhe may retain; 
ad fo Choſes in Action, or Things recoverable by Action, as Debts, (f) r1nf.r26. 
ee. remain to her if they were not recovered during the Marriage. 351. 4. & b. 
a Leaſe for Years, Statute, Obligation, ec. is made to Baron and 
eme, the Feme ſhall have it by Survivorſhip, if ſhe will. But if 
erſonal Goods are given to Baron and Feme, ſhe cannot have them 
by Survivorſhip [See Of Adminiſtration, Book 2. chap. 6.] | 
III. A Perſon alſo may be a Parent or Child. Parent and 
The Law takes Notice of the Power of Parents over their lawful Child. 
children, the reciprocal Intereſt in each other's Eſtate, and the Caſe 
of B2ſtards. | 
. The Parents have ſuch Power as is given to them by the Law 
of Nature, and the Divine Law. By thoſe Laws the Parents miuft 
educate, maintain, and defend them. See for Starure Law the 4 and 
Pb. & M. chap. 8. and of Offences againſt the publick Peace, 
= _ J chap. 3. and ſee the 22. Car. 2. chap. 24. and of Guardians, 
= nfo.) | 
= [fa Man hath a Wife, and dieth, and within a very ſhort (40 1 Inſt. 8. 
ine after, the Wife marrieth again, and within nine Months hath * 
2 Child, fo as it may be the Child of either the one or the other, 
W this Child may chooſe either of them for his Father. 
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2. The Father hath ' Intereſt in the Profits of the Children's La. 
bour While they are under Age, if they live with him and are main. 
tain'd by him. But the Father hath no Intereſt in the Eftate of the 
Children, either Real or Perſonal, otherwiſe than as their Guardian. 
For he muſt account to them for it, and for the Profits received, 
when they come of Age. VE 
The Father alone hath. a Right to the Adminiſtration of his 
Child's. Goods and Chattels, if the Child dieth inteſtate and unmar. 
ried, and hath no Children of his own. The Mother's Intereſt, if 
ſhe ſurvives the Father in her Childrens Real or Perſonal: Eſtate, i; 
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ſettled by the 1 Fac. f. chap. 17. if they die Inteſlate. * 
The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs. [ See of Anceſtor i 
and Heir, infra.] As for the Childrens Right in the Father's Perſo- 
nal Eſtate, [See 22 and 23 Car. 2. chap. 10. And of Adminiſtration, 
Book 2 chap. 6.)  - . debe, 
0 2 Inft. parents and Children may maintain each other's Suits, and may 


564. juſtify the Defence of each other's Perſons. 


By the 43 Eliz. chap. 2. Father and Grandfather, Mother and 
Grandmother, and the Children of every. poor and impotent Perſon, 
of ſufficient. Ability, - ſhall maintain every ſuch Poor Perſon as th ili 
Jen of the Peace of the County ſhall appoint, in pain. to forfeit il 
twenty Shillings per Month. | yy ON: 4 
. Officers in + Looks Towns, and Aldermen in London, have lik 
Authority as the Fuſtices in their ſeveral Precincts. E 


(i) Dalton A Grandfather or Father in # Law, married to the Grand motliet 
ch. 73. $26. or Mother (of Ability) is within this Clauſe of the Statute. 
[See the 11 and 12. V. 3. chap. 4. To force Popiſh Parents u 
maintain their Proteſtant Children. 1 Ann. chap. 30. To oblige the 

| Jeu to maintain and provide for their Proteſtant Children.) 
(%) Dr. & A Baſtard is he that is born out of Marriage. He ſhall never 
Siu d, Didl. 1. inherit or be Heir to any one. He cannot be of kin to one. For in 
Lit. 188, Law he is Quaſi nullius Eilius, and no Man's Hue; and he can hae 
286, 400 no Heir but of his own Body. A Child born in lawful. Marriage, 


: 5; Wl * whether Son or Daughter, is ſometimes termed Mulier, quaſi ne-. ( 
244+ A. lior. 5 | „ 7 


Gr In, By the Common Law, if the Husband is within the! four Ses, 
244+ A. (the Juriſdiction of the King of England) ſo that by Intendment of 
> u. Abr. Law he may come to his Wife, and the Wife hath Iſſue, no Proof | 
Contra, is to be admitted to prove the Child a Baſtard; except there is n f 
Sa'k. 122 apparent Impoſlibility that the Husband ſhould be the Father of it; 
ln as if the Husband is but eight Years old, c. then ſuch Iſſue is | 

| Baſtard, tho? born within Marriage. But if the Iſſue is born within: 

Day after Marriage between Parties of full Age, where the Husband il 

is under no apparent Impoſſibility, the Child is legitimate, and is v 

be ſuppoſed the Child of the Husband. If the Woman is delivered | 


— 


— 


222 


(1) Semper preſumitur pro Legitimatione Puerorum. 5 Rep. 98. 
Filiatie non poteſt probari. 5 Rep. 98. 1 Inſt. 126. a. 244. b. 
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rater nine Months after the Death of the Huſbarid, the Child is a 
= Baſtard. [See of Life, chap. 1. nr 50-bit - 
A A Baſtard haying gotten a Name by * Repmation, may purchaſe (»): Ing. z. b. 
by his Reputed Name to him and his Heirs, tho* he can have no Rep. 65. 
eir but of his Body. He can have no Name of Reputation as ſoori + 

as he is born. But after a Baſtard is born, and he hath gain'd by 

Time a Reputation that he is the Son of B. or known by the Name 

of a Son, thenA Remainder limited to him by the Name of the Son 
= of his reputed Father is good. He cannot take by the Name of I fue 
before he is born, tho' the Limitation is to the Illegitimate Iſſue; be- 

= cauſe he could not take at the Time when he was born by that Li- 
| a mitation. But tho' a Baſtard may be a reputed Son, yet he is not (1) 1 Inſt. 

ſuch a Son in Conſideration whereof, or of natural Affection towards 123. a. 
== him, an Uſe may be raiſed. He is not a Child within the Statute of 
pill, (vix.) the 32 H. 8. chap. 1. which ſpeaketh of Children; and 
che Baſtard of a Woman is no Child within that Statute, where the 
Mother gives Lands to him as ſuch, . | 
o General Baſtardy, or whether the Father and Mother were ever (o) Lit. 201. 
joined in lawful Matrimony, is triable by the Biſhop's Certificate af. Int 134. a. 
ter Examination in Court - Chriſtian. [See the 9 H. 6. chap. 11.] But : Rall KY 
not Special Baſtardy, or whether the Defendant was born before Ma- 361. 
trimony 3- for that is a Matter of Fact triable in the Temporal 8 mw 
8 Courts. [See of Husband and Wife, where Marriages may be con- Dav. 51. 
: trated, ſupra. |- r n 5 3 
The Learning concerning Baſtard Eigne and Mulier Pui ſue is 
out of Uſe: However, ſee Lit. 399, & c. 1 Inſt. 244. 4. Gc. 1 Roll. 
Abr. 624. And Note, That a Baſtard there ſpoken of is One born 
before Marriage, whoſe Mother is afterwards married to the Father, 
and upon. that Account favour'd by Law, becauſe by the Law of 
Holy Church He is Mulier. 
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By the 21 Jac. 1. chap. 27. It ſpall be eſteemed Murder for a Mo- 
ther to Conceal the Death 7 the Baſtard- Child when ſhe ig deli ver- 
ed of it, unleſs ſhe can prove by one Witneſs at leaſt, That it was Still- 
born. | See of Murder, Book 3. chap. 3.] 2048-7 
By the 18 Eliz. chap. 3. The two next 4 ary of” the Peace, (one 
Quorum) may take Order as well for the Puniſhment of the Motber 
and reputed Father of a Baſtard. Child; as alſo for the Relief of that 
Pariſh where it is born, &c. 


? But corporal Pumiſhment of the reputed Father or Mother is () 2 Int. 
ſeldom inflicted, where the Pariſſr is ſaved harmleſs, tho' It may be 733. 
inflicted. | e 

2 The Seſſion cannots make an Original Order in Baſtardy. For () 1 ventr. 


the 3 Car. chap. 4. which gave the Seſſions that Power, is long ſince 15 


d : expired as to that Caſe. 1 Mod, 287. 
ed By the 7 Jac. 1. chap. 4. Fuſtices of Peace ſhall commit to the 
tet Houſe Correction lewd Women that haue Baſtards which may be 


Wy <-argeable to the Pariſh, there to be puniſhed, and ſet at Work one 
— a 7>bole Tear, &c. | 
= oo 


"— 
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) Qui ex Damnato Coitu naſcuntur, inter Liberos non computantur, 1 Inſt. 3. b. g. a. 


— F 
o that if the Mother will diſcharge the Pariſh from keeping the 

Baſtard, ſhe cannot be puniſhed by this Statute. But in Strictneſs ſſie 

may be puniſhed by the 18 Eliz. before- mention d. G. 


3 the. 13 and 14 Car. 2. chap. 1 2, Chutchwardens and Overſeer; 
of the Poor, where any Baſtards ſhall be born, may ſeize ſo much of 
the Goods and 12 of the Lands of the putative Father and lewd 
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Mother, as two Fuſtices of the Peace ſhall order toward Diſcharge of 
the Pariſh, &c. | See Overſeers of the Poor, chap. 7. infra. © 
But the Seſſions muſt make the Order to ſell the Goods. 


Of Anceſtor - IV. Becauſe many Perſons are Anceſtors as to Hereditary Succeſ. 
and Heir. ſion, that are not Parents, and may inherit as Heirs who are not 
Children of thoſe whom they inherit, this Head may be conſider'd 
as a diſtin& Capacity. . r OE e 
(r) 1 Inſt. Anceſtor is different from Predeceſſor. v For Anceſtor is applied to 
78. b. 113: b. 4 natural Perſon, as J. S. and his Anceſtors. But Predeceſſe, is ap- 
lied to a Body Politick or Corporate, as the Biſhop of L. and his 
redeceſſors, . x | | 1 , 9 
A Son, as ſuch, cannot be an Anceſtor, to tranſmit an Eſtate to his 
Father or Grandfather by Hereditary Succeſſion. For an Inheritance 
may lineally deſcend, but not aſcend. ca. 
Hin. 7 He is only Heir That is born in Lawful Matrimony, and ſucceed- 
7. b. 237-b- eth by Deſcent, Right of Blood, and by the Act of- God, to Lands, 
(1) 1 Inſt. ga. Tenements and Hereditaments, being an Eſtate of Inheritance. * Un- 
der the Word Heirs, the Heirs of Heirs are comprehended in infinitum, 
(v)1Inft22.b:'® So that if Lands are given to a Man and his Heirs, all his Heirs are 
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ſo totally in him, that he may give his Lands to whom he will. But . 

(*) 1 Inſt, 8, one cannot be Heir till after the # Death of the Anceſtor. He is in WW; 

+ &b. 3, his Life-time only Heir apparent. One that is born deaf, dumb and h. 

0) 192-54: blind, Ideots, Madmen, Outlaws in Debt, Treſpaſs, Ic. Perſons ex- ii ». 

communicate, attainted in a Præmunire, &c. may be Heirs. An al 

 Hermaphrodite may be Heir according to the Prevalency of the Sex. WM i 
(z)rInft.3. b. * Baſtards, Monſters, that have not humane Shape, Aliens, (tho 
„ Alien Friends) [See the 11 & 12 VV. 3. chap. 6. 7 Ann. chap. 3. 


5 Georg. chap. 27. and of Subjects, ante, chap. 3. a Man attainted 
of Treaſon or Felony, or whoſe Blood is corrupted, cannot be Heir. 


By the 11 & 12 W. 3. chap. 4. Papiſts, bo ſball not within ſ 
Months after they attain the Age 7 eighteen Years, take the Oaths r 
Allegiance and Supremacy &c. and make and ſubſcribe the Declaration 
in the 30th Car. 2. chap. 1. ſhall be diſabled to take or inherit Lands, 

&c. but not their Heirs or Poſterity, And during ſuch Refuſal, the 
next of Kin that is a Proteſtant, ſhall enjoy the ſaid Lands, &c. | Se 
12 Ann. Seff. 2. chap. 14. 1 Georg. chap. 53. To I 


(4) 1 Inft. A Man by the © Common Law cannot be Heir to Goods and Cha- T, 
55 T inſt. 18. tels; but an Heir-loom by * Cuſtom may go to the Heir. The am St: 
d. 185. b. cient Jewels of the Crown are Heir-looms, and ſhall deſcend to the 
next Succeſſor, and are not deviſeable by Teſtament. For the Lav wh 

| pre- | 


1 
3 2 vnn. tact 


J Solus Deus Haredem facere poteſt, non Homo. 1 Inſt, 7. b, 
% Nemo eft Hares viventis. 1 Inſt, 8. b. 378. a. 
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preferreth the Cuſtom before the Deviſe. Obligations and Specialties 
in the Caſe of the King may go to Heirs. [See 33 H. 8. chap. 39. 

And an Heir may have an Action againſt one that defaces the Mo- () 3 Inf. 
nument, Coat-Armour, or Penion with the Arms of his Anceſtor in 2 Co, 37 
a Church, tho” the Freehold. is in the Parſon. [See.of Parſon, chap. 3. | 
ante.] The dead Body belongs to no one; but the Coffin, Shrowd, 

&c, belong to the Executors or Adminiſtrators. '4 Alfo the Orna- (4) 12 Rep 
ments of a Chappel of a Biſhop ſhall go in Succeſſion, not to Exe- 
cutors. LE: 

A natural Perſon cannot be bound by Act of his Anceſtor, with- (e) 2 Int. 
out a Binding and Aſſets. Aſſets are either Real or Perſonal. Real, e, 79" 
which come to the Heir by Deſcent in Fee-ſimple ; not by Purchaſe. 

[See the 29 Car. 2. chap. 3. Of Truſts in Fee-fimple, and of an Eſtate 

par Auter vie, c.] Perſonal Aﬀets are Goods and Chattels which 

come to the Hands of an Executor or Adminiſtrator. 

= [But ſee poſt of Heirs, Tir. Fee-fimple, and of Eſtates ibn Con- 
dition, Book 2. chap. 1. and of Deſcent, Warranty, Covenant, Obli- 

Ws cations, Book 2. chap. 3. Whether Heirs are chargeable with the Debt 

or Covenant of the Anceſtor or no? See alſo the 3 & 4 V. &. N. 

Ws 2p. 14. Where Lands deſcending to the Heir ſhall be aliened before 
Aion brought, &c. See likewiſe Of Actions, Book 4. chap. 4. 

= [I have hitherto ſpoken of Heirs that ſucceed by Right of Blood. 

= But One may in a large Senſe be called an Heir, who has an (% ; Inf. 
= Eſtate given Him by Teſtament, G c. But even then the Word in 7: b. 237. b. 
de Common Law hath not altogether ſo large a Signification as in {,,"" 97 
che Civil Law. For by that Law One may be Heir to Goods and 

= Chattels. 5 - | 3 
V. The Landlord, or Lord, is he of whom the Land, &*c. is hol- 8 
den. £ He is either Meſne Lord, or Paramount; Meſne Lord (Me- 7 * 
dur, mean) is he that is Lord of a Manor, Sc. and hath Tenants 135, 136. 
bolding of him, yet he himſelf holds of a ſuperior Lord. The Lord 
Paramount (per and monter, to aſcend) is the ſuperior Lord, * But (5) 1 Inf. 
all Lands are originally deriv'd from the Crown, and therefore the 65: a. 
King is Lord Paramount, either mediately or immediately, of all 
and every Parcel of Land in England; and cannot be a Tenant. His 
Lands are called the Demeſne Lands of the Crown, or the Domain 
3 Lands, i. e. Lands (Domini) of the ſupreme Lord. 

—_ *7 The Tenant (4 tenendo, from holding) is one that occupieth (0 1 Inſt. 1. 
Land, Sc. held of ſome Lord by Rent, or Fealty at leaſt. No Sub- b. 65. 4. 
ed hath properly Allodium or free Lands. For all Lands, c. in the 
Hands of a Subject are holden of ſome Lord or Landlord by ſome 

= Tenure or Service. 

A Tenant is either Very Tenant, that holds immediately of the . 
Lord; or “ Paravail, that hath Profit and Avail of the Land holden ( » Int. 
of one that holdeth of another. | . 

The Word Tenant is uſed with divers Additions, as Tenant in 
Fee- ſimple, Fee-tail, for Life, for Years, at Will, Tenant in Dower, 
2 Copy of Court-Roll, Tenant in Mortgage, Tenant by 
Statute Merchant, c. We) 
= Now the Law concerning Landlord and Tenant will be ſet forth, 

W hen I ſpeak in Order of Eſtates, Tenures and Services, Rents, Di- 
: fireſſes, N. aſte, Eſchents, &c. | | VIA 


— 
* l 
: = ” 
of 


An'taſtitute of the Book I. 
, Of Gnardian VI. A Guardian is he that hath the Cuſtody and Education of | 

=” ſuch a Perſon as is not of ſufficient Diſcretion to guide himſelf. and 
(1) Noy's his Eftatez as Minors, Ideots, and Lunaticks. * A Guardianſhip 
Ia a;, then of a: Minor is an Intereſt in the Body or Lands, c. of one 
305, 390. Within Age. I have ſpoken before of Idebts and Limaticks, and have 
_ that a Minor is under Twenty-one Years'of Age, and is call'd an 
nfant. [See ſupra, chap. 1.) There is a Difference betwixt a 
e King. Oftentimes a Guardian is 


Juardian and à Committee of t 
- taken for Prochein Amy, and à Prochein Amy for a Guardian. 

( 1 Int, But there are * Three Manner of Guardianſhips, (vis.) By the 

58. bd. Common Law, by Statute Law, and by particular Cuſtom. 

Tn” 1. By Common Law, where there are four Manner of Guardians. 

2 Inſt. 305- 1, Guardian in Chivalry or Knight-Service;, but this by the 12 Car. 2. 
chap. 4. is taken away. 2. Guardian by Nature, as the Father or 
Mother. 3. Guardian in Socage, who is the next of Blood to whom 
the Inheritance cannot deſcend, if the Father does not order other- 
wiſe. This continues till the Herr accompliſhes the Age of fourteen i 
Years, and then the Minor may chooſe His Guardian before a Judge 
at his Chamber or in Court, or in the Chancery. [See of Tenure: 8 
and Services, Book 2. _ 2.] 4. Guardian becauſe of Nurture, P 
which is when the Father by his laſt Will and Teſtament appoints one 
to be Guardian of the Body of the Child. The Ordinary may appoint 
a Guardian over the Body and the Perſonal Eſtate of the Minor, till 
He is fourteen Years of Age. See Of Adminiſtration, Book 2. chap. 6.] 


2. By Statute Law. For, 


By the 4 & 5 Ph. & M. chap. 8. A Father, (or Mother after th 
Fat her e Death) it bout Aſfegnation, are Guardians of Women-Chil 
dren, cr. * Tet ©; ot. kT .Y 3 

By the 12 Car. 2. chap. 24. A Father under Age, or of ful Ave, 
by Deed in his Life-time, or by Will, in Preſence. of” two 2 2 
may diſpoſe the Cuſtody of his Child under Twenty-one Tears of Age, 
rand not married at the Time of his Death, whether then born, or in 
Ventre ſa mere, during his Non-age, to any in Poſſeſſion or Remain: 
det, other than to Popiſh Recyſants, Which Perſons may maintain 
any Action þ Treſpaſs againſt? wrongful Takers away or Detain 
ers of ſuch Child, and recover Damapes for the Child's Uſe, and may 
tale into their Cuftody his Lands, &c. and Perſonal Eftate, accord: i 
ing wag” aig Diſpaſition, and bring Actions as Guardian in Socage 
mm 0. : | | * ö | I 
"This Act ſball not prejudice the Cuſtom of London, nor of any - 
ther City or Town Corporate, &c. 92 3 


s This Act doth notexterid to Copyhold Lands. So that a Copy: Ml 


_ holder cannot thereby diſpoſe of the Cuſtody of His Children; fr 

That belongs to the Lord, c. according to the Cuſtom. _ vi 
(o) 1 Inſt. 3. By particular Cuſtom, the Tuition and Cuſtody of Orphans, mi 
88. b. Children of Citizens and Freemen, is committed to the Mayor and Of 


Aldermen of the City of London, and of other Cities and Boroughs mi 
(2) Lit. 123- But now obſerve in general, That Guardians ſhall not take any ty, 
x nt. 39. Profitsof the Minor's Lands, &c. to their own Uſe, but only to Le = 
NR | 


3 to him. Tet Guardian on his Accounit ſhall have Allowance o. 
all reaſonable Expences. And if he is robbed of the Rents and Pro- 
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mitted, 


ty, but now by Statutes the Lord Chancellor, Treaſurer, &c. and 
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Uſe and Profit, of the Minor; and 


ä —2Y—— 


the Miner, z and of this he ſhall render an Account 
uardian on his Account ſhall have Allowance of 


= 


fits of the Land without his Default or Negligence, he ſhall be dif- 
charged thereof upon his Account, The ſame is to be underſtood of 
 », e 

"Guardians of great Eſtates uſually paſs their Accounts yearly in 
the Court of gs ur which is a ſafe Way to juſtify themſelves 


. 


when the Minor, at his full Age, calls them to a general Account. 


fEnquiry and Diſcovery of it, and concerning Guardians and Tru- 
ſtees holding over without Conſent of the Petter 
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of Publick Officers, as Sheriffs,  Fuſtices of the Peace, 


Coroners, Treaſurers of the County, Conſtables, Church- 


- wardens, Owerſeers of the Foor, Surveyors of the High- 
ways, Clerks of the Market, and Governors of Houſes 
¶ Correction. 18 of; re 


Posner Officers are Perſons in Civil Capacities. dos Of Publick 
1 do not intend to ſpeak here of the Lord Chancellor, or Lord Oficers. 
Keeper of the Great Seal, the Lord High Treaſurer, the Lord Pre- 


8 /ident of the Privy Council, Lord Privy Seal, of the Lord High Con- 
ftable and Ear! Marſhal, Lord High Admiral, of the Judges in the 


Courts at Weſtminſter, &c. Theſe will come in more properly when 

J treat of the Courts of Juſtice, or Juri ſdiction of Courts, At pre- 

ſent I ſhall point out only ſuch Publick Officers with whom we have 

daily Buſineſs in the Country, as the Sheriffs, Fuſtices of the Peace, 
Coroners, Treaſurers of the Counties, CPs, Church-wardens, 
Overſeers of the Poor, Surveyors of the High-ways, Clerks of the 

Market, and Governors of Houſes of Correction. k 

21, The Sheriff (or Shire-Reeve, i. e. Governor of the Shire, othet- The Sheriff. 
wile Vice-Comes, 1n the Stead of the Earl of the County; for Co- (9) 1 Init: 
mites or Earls heretofore had the Cuſtody of Counties) is a yearly 1 174; 

ficer to whom the Government of a Shire or County is com- 559 


The Sheriff at the Common Law was to be choſen by the Coun- 
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the Ju ges nominate three Perſons 'of eyery, Cotincy to be prefentey i 
to t e Nang, that he may chople one of them. He is created b ; 

.etters Patents for a Year, but he way be conſtituted Durante bene. = - ; 
(r) 4 Rep: placito. 7 . Yet the King cannot reſtrain any Part of the Sheriff, WM « 
wy ower as to any Town, Hundred, c. (unleſs he make that Town EF 
c. a County by it ſelf, and appoint a Sheri there) hor abridge tie 1 
Sheriff in any Thing that is incident to his Office. For the Office ; A - 
one entire Thing, and cannot be divided but by Act of Parliarhen, WW © 
[See the 9 Ed. 3. Stat. 2. 14 Ed. 3. chap. 7. 12 Rich. 2. chap, 1 7 
23 H. 6. chap. 8. and ſee his Oath, 3 Georg. chap. I5.] 11 
-- * The new Sheriff being elected and ſworn, he'ought at or before the WM C 
County-Court next ſucceeding his Election to deliver a Writ of Di. r 
charge to the old Sheriff, who is to ſet over all the 1 718 in the 
Gaol ſeverally by their Names, Fronether with all his Writs)-precic. WW © 
ly by View and Indenture between the two Sheriffs; wherein mut - 
be com prehended all, the Actions which the old Sheriff Hath againt A E 
every Priſoner, .tho” the Executions are of Record. And till the B: £ 
| 7 of the Priſoners to the new Sheriff, they remain in the Cuſtod) i b 
of the old Sheriff, notwithſtanding the Letters Patents, the Writ d > 
Diſcharge, and the Writ of Delivery. The new Sheriff is oblige( e 
to receive the Priſoners at the Gaol only. But the Office of the o F 
Sheriff ceaſes when the Writ of Diſcharge cometh to him. = 0! 
(/) 3 Rep. The Lord Mayor and Citizens bf / London have the Shrievalty «| 
72- ers London and Middleſex in Fee by Charter; and two Sheriffs are ar WW 21 
Rep. 289. nally elected by them, for Whom the Mayor, and Commonaly BW 1 
1 Ul a Wer, ecauſe the have the Shrievalty n Fee. Whe ri bone of ; | Di 
. the Sheriffs of Londbn dies, The other cannot act till Another is made; re 
for there muſt de TwWo' Sheriffs of London, which is a City ani ee 
County; but They both make but one Sheriff of the County d it 
Middleſex. | | 2 — a 7 Br 
(i) 3 Rep. One may be Sheriff of * two Counties at the ſame Time. 
4. The Sheriff hath a rg and Miniſterial Power. on 
(s) 1 Inſt. His Judicial Authority and Power conſiſts in hearing certain 
165. Cavuſesin his Torn and Cooper: Courts, [Beg of, the Join aid Coo BN 5 
e ere bap. 1. | if Judicial Authority alſo lies in pu- | 
Dang. ſerving the Peace of the County, for he is the principal * Conſervi WW pb. 
Ir. N. B. tor of the Beace there. Th efore by the Common Law, he ma Pa; 


i, 8: upon Requeſt cauſe one to find Suretes of the Peace, and thay tae Ex 

(z) nn. the ſame Sureties by Recagnzzance. =. He may (to aſſiſt the Juſt] 

193, 194 of the Peace of his Countyy Charge any Number of Men (call'd e the 
Poſſe Comitatis) to attend him to ſuppreſs Riots, and fuch as Mi 
about to_diſturb the publick Peace, and record it. Such as do reful 
to aſſiſt him, when required, may be fin'd and impriſon'd. [See af 0 
Afﬀrays, Riots, Book 3. chap; 3. And ſee the 13 H. 4. chap. 7. 2H. 5 it; 


chap. 8. & 9. I Georg. chap. 5.l ] r. 4 take 

13 hat this Judicial * Bas of Sheriffs as Conſervators of te Nel 
Peace of the County is ſeldom put in Practice. It is uſually execut Wl to 

ed by the Juſtices.of the Peace, 1 = 

(a) Fortoſeve, His Miniſterial Power conſiſts in executing all the Writs iſſum BW — 
(3) ind. out of the King's Courts, . For no Proceſs is ſerv'd but by the Sherif * 
»68.a, from the Beginning of the Suit to the Execution. [See Weſt. 2. or tit f 4, 
5 Ed. 1. chap. 39. and the Expoſition thereof, 2 Inſt. 45 1, &c. 125. Ju 

chap. 5. 2 Ed. 3. chap. 5. 23 H. 6. chap. 10. Concerning the Returnol (a) 


Writs 


Writs by Sheriffs and Bal liffs of Liberties. ] A Sheriff ouglit · not to ( Hõ Rep 
diqpute the Validity of the Writ, but muſt execute. it. If tlie Gourt : — 4 
goes beyond their Juriſdiction, an Action will lie againſt the Sheriff 10 . 

otherwiſe not, tho the Writ was illegal. He or his Officers, upon 7%. , 
an Arreſt, ought to ſhew-at Wheoſe Sultꝭit is, out of what Court, for 3 Cre. 15 
what Cauſe, Sc. and if he does not make a- Return, the Court Wðill L Ventr: 273. 
amerte him, and Order an Attachment againſt him for his Contempt; 

or if he makes an inſufficient Return, he may be amerced; but if he 

makes a falſe Return, the Party grieved may have his Aclion againſt 

him. The Return is the Certificate of- the Sheriff made to the 

Court of what he hath done touching the Execution of the Writ di- 

rected to him. [ See of Writs, Boot 4. chape4.] 

4 In all Cafes where the Proceſs concerns the King, as in a Writ 74 ) 5 Rep. 
of Quo minus out of the Exchequer-Court in a Civil Gauſe, or other 213 92. 
Action where the King is Party, and in Criminal Cauſes, as Treaſon, et, 92. 
Felony, c. the Sheriff or other Officer (aſter · a Demand to open a 4 Init. 177. 
Door, and ſignifying the Cauſe of their Coming, and a Refuſal) may 
break open the Door of a Houſe to execute his Proceſs. But at the 
Suit of a Subject only, the Sheriff, c. cannot do it, even upon Ex- 
ecution, unleſs it be upon Ejectment to deliver Poſſeſſion of a Houſe. 

For by Colour of a Suit, the Houſe of any Man might be broken 
open by his Bailiffs. . 

e A Sheriff knock d 1 5 the Door with Deſign to arreſt one () Hob. 62. 
upon mean Proceſs, and the Wife open'd the Door a little to ſee who | 
it was; whereupon the Sheriff forc'd his Way with his Sword 
Drawn, and Broke open the Door where the Defendant lay and ar- 
reſted Him; This was held to be unlawful, f But if upon ſuch Pro- Yu Ventr, 
ceſs The Sheriff, &c. catches the Defendant by His Hand as he holds 306. 
it Out at a Window, This is ſuch a Taking that he may Juſtify the . 93. 
Breaking Open of the Door. 

The Privilege of a Houſe extends to a Man and his own Family 
only, not to others that fly thither, or remove their Goods thither 
in a fraudulent Manner, to avoid Execution. [See for the Prehemi- 
nence and Privilege of a Man's Houſe, 11 Rep; 82,] 

If the Party arreſted makes £ Reſiſtance, or ſhall make an Aſſault (g) Dr. & 
upon the Sheriff, Sc. he may juſtify the Beating of him; and if the . 
Party is ſlain, it is juſtifiable. But if any Sheriff, eg c. who hath (6); Rep. 67. 
Execution of Proceſs 1s ſlain in doing his Duty, it is Murder in him 68. | 
that kills him, though there was not any precedent Malice between 
them. For the Law preſumes Malice, tho' none is proved, and tho 
the Proceſs was apparently erroneous. [See Of Murder in Reſpect 
W of the Perſon kill'd, Book 3. chap. I.] If a Sheriff is oppoſed in exe- 
auting the King's Writs, * he cannot make a Return of fuchi Re- (5) 2 Inf 
ſiſtance: [See Weſt. 2. chap. 39.] for he may by the Common Law 193, 194 
take a Poſſe Comitatu to ſuppreſs ſuch Force and Reſiſtance; thoba 

W Reſcous upon a mean Proceſs before he could ſummon : the County 
to his Aſſiſtance might be pardonable. 
| | EG He 
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(e) Quicunque Juſſu Judicis aliquid fecerit, non videtur do lo- ma lo- feciſſe, quis parere- ne- 
ceſſe eft. 10. Rep. 70, 76. | 3 | 
Judicium a nom ſuo Fudice datum nullius eſt Momenti. 10 Rep. 76. GE 
(d) Domus ſua cuique eft tut iſſinum Refugium. 5 Rep. 9. 41 Rep. 62. 3 Inſt, 162. 
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Rep. 6s. He or his Officers may arreſt any one by * N iht r by Day, at the 
N TAs ora SMSO ee eee eee ieee d 
Fe 9 % w . nt 
He ought allo as a miniſterial Offfeer to proclaim ſuch Sarute! 
as are order d to be proclaim d by him; return indifferent Furies for 
the Trial of Men's Lives, Liberties, Lands, Goods, &. and upon 
Delivery of the Writ to chooſe Kniphrs of the Shire, to make Pro- 
_ . clamation at the next County-Court, and of the Day and Place of 
the Parliament; and he muſt make out his Precepts to every Mayor 
of Cities, and Bailiff's of Boroughs, to chooſe Citizens and Burge//:;, ib 
But he cannot be choſen himſelf. [See of the Parliament, Book 4, 
1 is n Duty alſo to preſerve the Rights of the Ning within his Wl 
County, and to enquire what Lands are"conceal'd from him, to col. 
lect his Rents and Dues,” and to ſeize to te King's Uſe, the Profits of 
ſuch Lands as come to him by Attaindetf or Eſcheat, (for the Office 
of Eſcheator, having its Dependence on the Court of Wards, is row il 
in a Manner out of Uſe) and likewiſe the Goods of any Felon, Fu. 13 
gitive, Outlaw, Wreck of the Sea, Gc. And he muſt levy his Maje YZ 
ſty's Debts, c. and be accountable to the King for all Iſſues and Pro- 
fits of his County; and upon Procefs out of the Exchequer, he is W 
gather and bring into the Exchequer, ſuch Iſſues and Profits, and like. 
wiſe thoſe growing by Fines and Amerciaments in Reſpect of tile 
Nor appearance of Defendants and Jurors, and all forfeited Reco: 
nizances. But theſe muſt be firſt eſtreated (or extracted) by Copies of 
the Originals into the Court of Exchequer, and from thence Procel, 
muſt be awarded to levy the ſame unto the King's Uſe. ' ¶ See the 22 
X'. 23 Car. 2. chap. 22. 4 & 5 V. &. M, chap. 24. 3 Georg. chap. 15 
Pr. 4 le muſt alſo ſee that Crimmals be executed, and muſt fee tha BY 
- vj he obſerves the Order of Law in putting Criminals to Death; el 
he will be guilty of Homicide. [See Of. Execution. Book 4. chap. 35 
- Laſtly; He muſt give up his Accompt in the Exchequer, and (i 
out his Quietus. LSee the 21 Fac. 1. chap. 5. 13 14 Car. 2. ch. 
21. and the 3 Georg. chap. 15. For the better Regulating the Of MY 
fice of Sheriffs, and ſor aſcertaining their Fees, and the 'Fees' for fu 
ing out their Patents, and paſſing their Accounts. See alfo 3 Geir. Bl 
chap. 16. For the better enabling Sheriffs to ſue out their Pate“ YE 
and ith thext AccamptsJ] l 
(m) R f. By ® Demiſe of the King, the Authority of Sheriffs doth dete“ 
„ mine. Therefore in the next King's Time new Patents are preſent “ 
ly ſued forth. [But See 1 Ann. chap. 8. Book 2. chap. 2. Of Oe! 3 
at the End]. 5 5 el eee 521 956 }-,123 om mn 
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No | Sheriff. ſhall continue in bi 4 Offi 4 
above one Tear, and then another fhall be choſen according to't 

9 Ed. 2. in the Exchequer tbe next Day after All Souls, except u] 
London, and tvbere any hath Freehold or Inheritance in the Sheriff! 
Office, in Pain to forfeit yearly two Hundred Pounds, to be dividil 

- -, betwwixt the King and Proſecutor. [See 28 Ed. 3. chap. 7. 42 Ed. | 
: h 9. I Rich 2. chap. 11, 1 H. 5. chap. 4. 23 H. 6. chap. 8. 
By the 4 H. 4. chap. 4. Every Sheriff 2 abide in proper Peſu 
EEE oor on ee wg 1 
By the 4 H. 4. chap. 4. and the 23 H. 6. chap. 10. 4 Sheriff ol kl 
not let bis. Baiktwick or Hundred to Farm. - 8 
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"Laws of England. 73 


Ch 7. 
1 ; a F | 83 
rue Profits whereof were very conſiderable heretofore, when 
moſt Law-Suits were tranſacted there. | 4 | 


—— 


3, the ſaid Statute of the 23 H. 6. chap. 10. Sheriffs muſt make 
; W. Lars King's Wt, at Weſtminſter zo receive Win to be 
delivere. 10 them. | 8 F l | 
, tbe 12 Ed. 4. chap. 1. 17 Ed. 4. chap. 6. Every old Sheriff may 
cite bis Office during Michaelmas and Hillary Term, if be hath 
eit before a Writ of Di charge. | - £ 

© By the 5 Ed. 6. chap. 16. If any Sheriff takes a Gift or Money of 
„ Under-Sherif, Gaoler, or ra for his Office or Place, he may 
= indicted, fined and impriſoned. | See 3 Georg. chap. 15. Where he 
wall forfeit Five Hundred Pounds. And fee of the Under-Sheriff 
92%. | | ; | 

1 55 the 1 Mar. Parl. 1. chap. 8. No Sheriff ſhall be Fuſtice of the 
Peace during his Shrievalty, notwithſtanding the 1 Ed. 6. chap. 7. 


* 


But if he was in Commiſſion before, he may act by Vertue of that 
ommiſſion when his Shrievalty is expired. 


By the 3 Georg. chap. 15. F any High-Sheriff dies before the Ex- 
ration of his Tear, &c. the Under-Sheriff ſhall execute the Office 
In the Name of the Deceaſ, ed, till another is appointed und ſworn. 


he Sheriff hath, for his Aſſiſtance, under him a County-Clerk or 
nder-Sheriff, Bailiffs, and a Gaoler. | Fm 
1. The Under-Sherif, (or County-Clerk) is the Sheriff's Deputy, 
nd acts in his Stead ; except in ſome particular Caſes which are to 
e done by the Sheriff himſelf; as when a Writ ſaith, That the She- 
riff ſhall go in Perſon. The Sheriff (not the King) hath Power to (v) 9 Rep: 
Wdclegate the Office to whom he pleaſes, tho' there is no particular 49. 
Power given in his Patent to make a Deputy. For this is an Incidetit 
Wo the Sheriff's Office. And it would be very inconvenient that the 
beriff ſhould be reſponſible for his Deputy that is to be choſen by 
ESEnother. The High-Sheriff cantiat abridge his Power, or reſtrain him 
y Covenant to act for him in Part only. Therefore the High-She- 
iff ought to be very cautious in taking Security of the Under-She- 
Fiff, to ſave him harmleſs from Eſcapes, Sc. © The Covenants to (0) Hob. 
his Purpoſe, are allow'd to be good, as being made to prevent E- 12, 13. 
capes, Cc. | See the Under-Sheriff”s Oath, 3 Georg. chap. 15. 
= The High-Sheriff may execute his Office himſelf if he pleaſes. 


All Returns made by the Under-Sheriff muſt be made in the Name 
ef the High-Sheriff; for the High-Sheriff only is ſworn to execute 
che Office of Sheriff, and therefore he muſt anſwer for all. If the 
Under-Sheriff makes a Return whereupon the High-Sheriff may be 
a merced, there the High-Sheriff may be amerced ; for the Officer 
uſt anſwer for his Deputy. But if it is a 7 Falſe Return, the Par- () Dr. « 
ty 1 may bring his Siva againſt the Urider-Sheriff,  — Su Dial. 2. 
. be Power of the Under-Sheriff (where he may act) is the ſame + 
with that of the High-Sheriff, becauſe: he acts in his Stead: [See 466. 
Georg. chap. 15. If the High-Sheriff dies, &.] Therefore look & It. 114. 
back to the Deſcription of the Judicial and Miniſterial Power of the 
; High-Sheriff, ec. 


He 
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He is, as other Deputies or Attormes, removeable at Pleaſure, 
And tho' the Sheriff ſhould make him irrevocable, '® he may diſ- 
place him. He is but in the Nature of a general Bailiff Errant to 


+. ae 
„ 


the Sheriff in the whole County, as other Bailiſſa are over a parti- / 
cular Hundred. on y 

By the 42 Ed. 3. chap. 9: No Under-Sheriff ſball continue in bis q { 
Office above one Tear. «4, | KISEE 1 


Let the ſame Perſons often continue to exerciſe the Office in other 3 4 
Men's Names for many Years together. FRE. 4 


By the 1 H. 5. chap. 4. An Under-Sheriff cannot execute that Offi ſl © 
and practice as an Attorney at the ſame Time. 43 


For it would be a Cauſe of encreaſing Suits, a Temptation to Pa- 
tiality, and an Hindrance in Diſpatch of his proper Buſineſs. But 
notwithſtanding, the Under-Sheriff's (being uſually bred Attormes) BY 
practi ce in the Name of other Attormes. | 


By the 29 Eliz. chap. 4. No Sheriff, Under-Sheriff, or Bailiff of 44 
Liberty, &c. ſball take more for ſerving an Extent or Extention than 
Twelvepence for every Pound levied above a Hundred Poumdr; ant 
Six-pence for every Pound levied under a Hundred Pounds ;, in Pin i 
of treble Damages to the Party grieved, and forty Pounds betwir Wl 


tbe King andthe Proſecutor, 


[But ſee the 3 Georg. chap. 15. Where The : Fees for Executing WW 4. 

Writs of Elegit (as far as They Extend to Real Eſtates) Habere f. Mi 

N eis Poſſeſſionem, or Seiſinam, Capias Ad Satisfaciendum, and Levan 
Facias, Fieri facias and Extents out of the Exchequer for Debts, 

Gc. due to the King, are differently aſcertain'd from what They 

were in the 29 Eliz. chap. 4. | RO Mia? 3 

But in ſome Caſes, you muſt compound with the Sheriff, Ic. 3 

upon Writs of Enquiry for Waſte, Damages, &c.  '' . Ml 


By the 5 Ann. chap. 31. No Sheriff 7 London or Middleſex f6al 
rake directly or indirectly any Sum or Preſent for the Execution « 
the Place of Under-Sheriff, or oblige him to any Expence or Dir 
9 but ſuch as have been cuſtomarily ſuſtam'd. by the Under ie 
Sheriff. Hahn L It ork 2! 
N 3 Georg. chap. 15. It ſhall not be lawful for Any Perſo pe 
to Buy, Sell, Let or Take to Farm the Office of Under-Sberiff, &c. Wl © 
any other Office pertaining to the Office of High-Sheriff 5 nor to Give u 
Take Any Reward for the ſame, directly or indirectly, on Forfeitn Wn = 
of. 500 J. [See Of the Sheriff, ante, and Of Franchiſes and Liber 


{ ries, Book 2. chap. 2.1 | 


| Hy the 6 Georg, chap. 21. No Sheriff, Under-Sberif, &cc. fo 
make out Any Warrant before They have in Their Cuſtody the Writs 
1p0n which fuch V. arrants oug ht to iſſue, on pain of 10 J. | 
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oughs to be executed by Bailiffs of Hundreds, tho* now the Uſe is to 


Wer for the Miſdemeanors of his Bailiffs if they offend in their Of, OC Hal. 2- 
fice, tho* he may have his Remedy over againſt them © . 


to Law, but alſo his Bailiff that hath the Sheriff's Warrant and his 

0 f in that Caſe. If he refuſes to do it, being requir'd, He 

ſhall be fin'd and impriſon d. SANS. e e 599 
* ABailiffought to ſhew his Warrant when the Party ſubmits Him- (+) 6 Rep. 54 

ſelf to the Arreſt, if required. [See Of Murder in Reſpe# of the 9 Rep. 69. 

Perſon KilFd, Book 3. chap. 1. Of Arreſt, Book 4. chap. 4. See al- 

ſo Of Bailiſſs of Liberties, Book 2. chap.” 2. Bailiffs of 5 $3 of Ma- 

nors, Book 4. chap. 1. Of the Court- Baron. 


: 


\, By the, 1 H. 5. chap. 4. They who have been Sheriffs Bailiffs for 
one Tear ſhall not bear that Office for three Tears next following. for” 


* if] 1 72 | : | 4 . ; < 0 
An excellent Law, but Pity that it is not put in Practice. 


y the 23 H. 6. chap. 10. The Pailif*s Fee for an Arreſt is Tou- 
*  By7be 3 Georg. chap. 15. None ſhall take to Farm or buy the Office 

of Bali in pain of five Hundred Pounds. * N 

8 (See of the Sheriff, and Under-Sberiff, ante, and of an Arreſt un- 

der Title Vrite, Book 4. chap. .] od ove e 

. 3: The next Officer under the Sheriff is the Gaoler (from Geo! a 

Priſon) or Keeper of his Priſon. * Feme: Coverts or Infants. may be (.) 2 f. 382 
Keepers of Gaols, and are liable to be charged in Execution for E- & Rep. 44- 


ſcapes. + ip , 


— An Eine - he "Took I 


D Inf. " The Cuſtody of County Gaols is“ incidith to a Office & the 
cares Sheriff, and inſeparable from it, [See the 19 H. 7. chap. 1o.]tho' the 
Gaol it ſelf does belong to the King, and is to be repaited at the 
 _ -  _ common Charge of the County. The Sheriff, being the immediate 
() 4 Rep. 34. Officer of the King's Courts, ſhall be anſwerable for all Eſcapes and 
be ſubject to -Amerciaments : and therefore he ſhall put in ſuch Gaol. 
ers as he will anſwer for; from whom he ought to take good Secu- 

tity to indemnify him. [See the 14 Ed. 3. chap. 9.] 


(z) 2 Inft. e = Cuſtody of Gaols may be granted to one in Fee, and may li 
589. be held by Preſcription, and yet the Priſon it ſelf 1 18 the King S as be- 
fore obſerved. J 


Where there is no publick Gaol, the Sheriff may remove his Gao 1 
from one Place to another within his County; but cannot demanda 
Ong. Particular Place without Preſcription. * New Gaols cannot be ered. i 
705. ed without an Act of Parliament. [See the ate, For Building ot 
Repairing Gaols, +1 ] In many Places the. Gaol of a Town which | 
is a County of it ſelf, or a Place privileged from the County, is yu 
a Gaol of the Candy ty; and ſerves for the County at large. As Neu- 
gate in London ſerves as well for the County of Miualeſex as Lu. 
don; which was ſo order'd when. London was taken out of Middl. Bl 
foo and made a County by itſelf. 4 
Tho? the Sheriff muſt make ſuch Gaokers for which he will a 
| ber z yet if there is a Defauit in the Gaoker an Action does lie 
(3) Inf.. 592. againſt the Gaoler, as for an Eſcape, G. He who hath the Cu- 
3 Inf. 91. ſtody of the Gaol- "wrongfully, or 2 Right, ſhall be charged with 
the Eſcape of Priſoners. An he who hath the Cuſtody of a Gaol in 

() Dial. . Fee, and doth ſubſtitute another at Will, or for Life, under hin 
chap. 42. he mall be charged by Action upon Eſcape, that hath the aQui i | 
9 Rep. 98. Poſſeſſion, if he 1 is ſufficient. But if he is not ſufficient, Reſpondent 
466. 362 Superior. This is to be underſtood, when one hath the Cu y of 
4 Inft. 114 a Gaol of Freehold or Inheritance. In common Caſes, the Sherif ; 
| or the Gaoler are chargeable at the Diſcretion of the Party. But the bl 
Sheriff 1s moſt uſually charg'd. 1 
An Eſcape is when one Ay is imprifon'd 3 in the common Gaol dd 4 
the County gets his Liberty before he is delivered by Order of Lav. 

(4) Terms of 4 An Eſcape is either neghgent or voluntary. Negligent, when on Wl 

1 is arreſted and in Priſon, and afterwards eſcapeth againſt the Willa BW ; 
him that had him in Cuſtody, and is riot freſhly purſued and taken 
before the Purſuer loſeth Sight of him. Voluntary, when one hatt 
another under an Arreſt, or in Priſon, and afterwards conſents to lt Wy 
him go whither he will, and he goeth accordingly. 8 1 
(e) 3 Rep. 32. elf after a Fe ligent Eſcape, 1 5 Gaoler at any Time retakes the 
Gantt 31g. Priſoner upon freſh Purſuit, (i. e. upon a I ſpeedy and continual fur: 
| ſuit) he ſhall be . © the Priſoner ſhall be ſaid to be in Exe 
cution again. Under this Pretence of Re-taking, or freſh Purſuit, 7 
Gaolers frequently protect themſelves, when they are ſued for enn 
Priſoners go at . If a Priſoner of his owh Wrong eſcapes and 
flies into another County, the Sheriff or his Officers upon ſuch Purfut, 5 
A may retake him; and tho? he \ is out of the View, yet if freſh Purſuit ; 
is made, and the Priſoner is retaken a long Time after, he hall fil! I 
be ſaid to be in Execution, if he was re-taken before any Action 
(z) 4 Rep. 8. brought againſt the Sheriff, Ge. £ If Traytors and Rebels N 5 
r110” 
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fon by. which the. Priſoners eſcape, the Gaoler may be charged 
Ro 115 Eſcape and puniſhed ; for he may have hi Roma ions 
' apainſt them; not if they are the King's Enemies that break the | 
Gaol. © But in a negligent Eſcape, * Judges uſually make favourable GU) 3 Rep.44- 
Conſtructions on the Behalf of the Gaoler.  __ 

3 A Reſcons of a Priſoner upon an Arreſt or Mean Proceſs before he () 1 Roll. 
is brought to Gaol, may excuſe the Sheriff, Sc. in an Action for the Abr. 807. 
Ws Eſcape, becauſe he is not obliged to have a Poſſe Comitatis ready * 
do attend him in the Service of every Mean Proceſs. But otherwiſe 
W when the Priſoner is taken upon Execution, or when the Priſoner is 
in the Gaol and is reſcued. . : 

But now for Voluntary Eſcapes. * A Priſoner in Execution ought (&) 3 Rep. 
not to be-allow'd to go out of the Gaol]; for it is an Eſcape. The 43, 44 
Sheriff ought to keep him in ard &. ſalvd Cuſtodid. (See Weſt. 2, Left. . 
cbap. 11. ] If he is remov'd by the Gaoler from County to County, 3 Cro. 14. 
by Vertue of an. Habeas Corpus, it is no Eſcape ; tho' he does not go 466, 492: 
the direct Way to that County. If a Man eſcapes with the ! Conſent (0) 3 Rep. 52. 
of the Gaoler in Civil Caſes, or with the Conſent of the Plaintiff, 
he cannot retake him. If he doth, the Priſoner may have an Audi- 

4 Querela. If a Woman is Warden of the Fleet-Priſon, and a Pri- (»)Plowd.r7. 
ſoner in the Fleet marrieth her, this is a voluntary Eſcape in the 
woman; for now the Priſoner cannot be under her Power. Thus if 


the Sheriff or Gaoler marrieth a Woman that is in Execution for 


4 Debt, ſhe cannot be a Priſoner to her Husband. If the Sheriff, c. () 3 Rep.44. 


W conſents that one in Execution fhall go out of the Gaol for a while, Rep. 100. 
= this is an Eſcape, tho' he returns at the Time appointed. 
= It is often to be conſidered, Whether an Eſcape is upon a Mean 
W Proceſs, (i. e. after one is committed to Priſon upon the firſt Arreſt) 
or upon an Execution, which is by Proceſs after Judgment. Now 
= Gaolers are more cautious of Voluntary Eſcapes after Execution, 
chan upon Mean Proceſs : Becauſe upon Execution the Debt and Da- 
mages will appear upon Record, and ſo are more eaſily recover'd 
W againſt them, than upon Eſcapes on Mean Proceſs, where there is a 
greater Liberty to make an artful Defence. [But ſee the 8 & 9 VV. 3. 


| * 26. infra.) ] | 
oluntary Eſcapes in * Criminal Caſes (as Treaſon or Felony) are (0) » tag. 
very dangerous to the Sheriff or Gaoler, &'c. The Sheriff or Gaoler £09. 590. 


| is eſteemed to be guilty of the Crime, for which the Priſoner eſca- Dur. ch $4.3 


ping was committed, if he was committed by lawful Warrant. If he pag. 330. 


Vas committed for Treaſon or Felony, the Sheriff or Gaoler in a vo- 
luntary Eſcape ſhall anſwer for Treaſon or for Felony ; and that 
© Officer that permitted the Eſcape, ſhall ſuffer the Puniſhment. ? The (7) Dr. & 
Sheriff muſt anſwer for the Gaoler in Civil Caſes, but not in Crimi- a6. Dial. 2. 
nal. 2 If a Priſon be ſet on Fire, unleſs it be by Privity of the Pri- H. F. &. 114. 
ſoner, he may break Priſon to ſave his Life. If a Conſtable brings (4) 21nd. 590. 
Wy 2 Perſon to Gaol, and the Gaoler refuſeth to take him, the 7. VIII (0 E. p. c. 
Wy Vhere the Conſtable liveth ſhall be charged with him, and the ot 
Wy ©avler fin'd. [See Of Publick Felonies, Book 3. chap. 1! Date. ch. 55. 


pag. 451. 


y the 5 H. 4. chap. 10. None ſball be impriſon'd by any Tullice of 
f Peace, but only in the I common Gaol. [See the 23 2 8. chap. 4. (/) Rep. 120. 
& 12 J. 3. chap. 19. and the 6 Georg. chap. 19. infra.] Rep. 119. 
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| By'the 7 H. 4. chap. 4. In an Action of Debt brought againſt a Gay]. 

er hieb letteth a Prifonce eſcape, a iro ſhall not be. a 

By the 23 H. 6. chap. 10. The Gaoler's Fee for a Commitment i, 

Four-pence, And if he doth any Thing contrary to this Act, be fo. 

feits treble to the Party grieved, beſides forty Pounds to be divided be. 

twixt the King and Proſecutor. | | = 

By the 3 H. 7. chap. 3. Thoſe that have the Cuſtody of Gaols, mt 

certiß the Names of all Priſoners to the Fuſtices of Gaol- Delivery, ;, i 

pain 0 1 N og every Default. | _ 

By the 8 andg W. 5. chap. 26. F the Keeper f any Priſon ſuffer; li 

any Priſoner committed on Contempt, Mean Proceſs, or Execution, to le 

out of the Rules, except on Habeas Corpus or Rule of Court, it ſball l: 

deemed an Eſcape. | 5 _ 

Every Perſon obtaining Tudgment in an Action of Eſcape againſt the 

Marſhal f the King's Bench, or Warden La the Fleet ſhall have na 

only the Remedies allow'd by Law, but the Profits of the ſaid Mari 
and Warden, or ſome 2 art thereof; which ſhall be ſequeſtred to. 

ward Satisfattion of the ſaid Debt, with Cofts and Damages. 

And if the Keeper of any Priſon takes Money to connive at any EH, 

cape, be ſhall forfeit frve hundred Pounds and bis Office. 

And no Re-taking, or Freſh Purſuit ſhall be given in Evidence in an 

Action of 1 * unleſs eſpecially pleaded, and Oath made by tie 

Keeper of the Priſon, That ſuch Eſcape was without his Conſent, 

ron, uch Affidavit prove falſe, ſuch Keeper ſhall forfeit five Hundred 

Likewiſe, if any Priſoner in Execution eſcapes, the Creditor may ru. 

rake ſuch Priſoner by any new Capias, or may ſue forth any other kind 

of Execution. | Fr N 4 

And if any Keeper refuſes, 55 one Day's Notice, to ſhew the Pn. 

Jong in Execution to the Creditor, or his Attorney, it ſhall be judeed i 

an Eſcape. | | —_ 

1 hs Keeper of any Priſon takes more than two 'Shillings au 

N 1 oh by the Week for Chamber-Rent he ſball forfeir tweny 

Pounas. | | | 

By the 11 and 12 W. 3. chap. 19. 10 Ann. chap. 14. The Fuſtice: lt 

of the Peace upon Preſentment of the Grand Fury at the Afſizes 2 
eſs the TY for building or repairing Gaols. {See the 6 Georg. Þ 

CPAP. 19. RS 24 

VT F:lons ſhall be impriſon'd in the common Gaol only, whereof the 

Sheriff. fa. have the Keeping. [But ſee 5 Ann. chap. 9. 6 Georg. cha. 

T9, ra. es | * 

175 40 ſhall not prejudice ſuch as have any common Gaal by Is 

beritance, for Life, or Tears; nor charge any Perſon in any City, 

Town, ,&c. which have common Gaols for Felons taken in the ſame. 

By the 1 Ann, Seſſ. 1. Stat. 2, chap. 6. If any Perſon charged u 

committed in Cuſtody in thè King's Bench or Fleet in Execution, er 

on any Mean Plocefs, or Proceſs of Contempt, ſhall go at large, upon 

Oatb thereof made in Writing before the Fudge of the Court when 

| the Commitment, Action, 7udgment or Execution was, ſuch Fudge 

ſhall commit ſuch Perſon eſcaped to the common Gaol of the County 

where re-taken, there to remain without Bail, till diſcharged by Lam. 

And if the Sheriff, &c. ſuffers the Priſoner render'd to eſcape, be Jt 


. 
* 


* n 
* 
. * * 


d 


id. 


be nale as the Marſbal of the King's Bench or Warden of the Fleet are 
for ſuch Eſcapes 8 
By the 5 Ann. chap. 9. One that eſcapes ( being taken by Vertue 4 the 


1 Ann.) ſhall be committed to the Priſon where the Sheriff keeps Debt- 
ors, inſtead of the common Gaol. And if the Priſoner eſcapes, The She- 
riff ſhall be anſwerable as in other Eſcapes, 
The Judges mentioned in the 1 Ann. may Grant Warrants upon Oath 
made in Writing . Commiſſioners empower'd to take Affidavits in 
the Country; and the Perſont may be taken upon the Lord's Day by 
FVertue thereof. 
= If any Perſon in Cuſtody for not performing any Decree of Chan- 
cery or Exchequer, whereby Money is decreed, ſhall eſcape, the Per- 


f fons to whom the M, is decreed, ſhall have the ſame Remedy a- 
Execution, and recover the ſame with Coſts in any of the Courts at 
| uy the Of- 
fee of Gaoler in pain of five Hundred Pounds. 
* 
W Cuſtody of Bankrupt a. And the 6 Georg. cbap. 19. when Juſtices 
of the Peace may commit Vagrants, and Other Criminals charg d 


| gainſt the Sheriff, as if the Perſon eſcaping had been in Cuſtody upon 
By the 3 Georg. chap. I 5. None ſball take to Farm or b 

the 5 Georg. chap. 24. Concerning the Gaoler's Duty in the 

* with ſmall Offences, either to the Common Gaol or Houſe of Cor- 


rection.] 2 
hy the Common Law, no Sheriff, Gaoler, or other of the King's () 2 tns. 54: 


© Miniſters, ought to take any Reward for doing his Office only of the 
BS King. But ſince the Common Law has been altered, incredible Ex- 


tortions and Oppreſſions have enſued. 


l. 2 of the Peace are thoſe that are appointed by the King's Juſtices of 
Ss Commiſſhon to keep the Peace of the County where they dwell. Of *Þ* Peace: 
vom ſome are made of the 


l 4 (from the Words in the Com- 
miſſoon. _ A. B. C. D. E. F. unum eſſe volumus) becauſe ſome 
Bufſineſs of Importance ſhall not be diſpatch'd without the Preſence 


of them, or one of them. | 
= Heretofore there were ! Conſervators of the Peace at Common (0 2 Ing. 

© Law, elected by the County, upon a Writ directed to the Sheriff. But 174 175: 
the Election of Conſervators is transferr d by Statutes from the Peo- 


ple to the King; and at laſt Juſtices of the Peace are created Conſer- 


vators of the Peace by Commiſſion or Letters Patents under the Great 


BY Seal. The Power of conſtituting them is only in the King, tho' they 
By are uſually made at the Diſcretion of the Lord Chancellor or Lord 
WF Keeper, by the King's Leave; not that the Power can be transferr'd 
or lodg d in a Subject: The King may appoint in every County in 
8 England and Wales as many as he ſhall think fit. | ; 
= They are Juſtices of Record; for none but Juſtices of Record can 
take a Recognizance of the Peace. Their Power ariſes from their 
$ Commiſſion, or from Statutes. 


1 quod afſignavimus vos conjunctim & diviſim & quemlibet veſtrum Fu- 
Iiriarios noſtros ad Pacem noſtram in Comitatu noſtro B. Conſer- 
Vvandam, &c.) every Juſtice is appointed Conſervator of the Peace, 
and hath a ſeparate Power, and may do all Acts concerning it. apart 
and 


W 7. By Vertue of ſome Words in their Commiſſion, (uix.) Sciati- 
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An Inffirate of the Book 1 


and by himſelf, and even to commit a Fellow-Juſtice upon Treaſon, 
Felony or Breach of the Peace, This is the ancient Power touch. 
ing the Peace, which a Conſervator of the Peace had at Common 
Law. As ſuch, every Juſtice of the Peace may bind to the Peace ot 
Good Behaviour a Di cretion; and for Defect of Sureties may com. 
mit to the common Gaol. [See 6 Georg. _ 1. ante] 1 
By Vertue of another Affignavimus, or Clauſe in the Commiſſion, 
Two Juſtices of the Peace, (one Quorum) have a joint Power, 1. 10 
enquire.by Jury of all Offences mention'd in the Commiſſion. 2. 10 
take Indictments. 3. To grant Proceſs thereupon. 4. To hear or 
try the Offence upon Indictment. Theſe are Matters that are to be 
tranſacted at the General Quarter-Seſlions. | See of the Court of the i 
General or Quarter-Sefſions. Book 4. chap. IJ f 
2. By Statutes, Power is given to Juſtices of the Peace, to which 
their Commiſſion does not reach. And the Statutes of the 4 H. 7. 
chap. 12. 33 H. 1. chap. 10. and 37 H. 8. chap. 7. give a further ge. 
neral Power than is expreſſed either in their Commiſſion, or in any 
particular Statute. There are alſo ſeveral Statutes which are not 
mention'd in their Commiſſion, and yet the Execution thereof is com- 
mitted to the Care of the Juſtices by expreſs Words in the Statutes, 
But all ſuch Statutes which do give Authority to the Juſtices, are: 
ſufficient Commiſſion of themſelves, tho' thoſe Statutes are not r-. 


ferr'd to in their Commiſſion. Theſe Statutes are to be executed th 
they direct; wherein if no expteſs Power is given to any one Juſtice, m 
he can admoniſh only; and if not obey'd, may make Preſentment Wy 10: 
of it upon the Statute, and with his Fellow-Juſtices hear and deter-. Hi 
mine it in Seſſions; or he may bind the Offender to the Peace, o 0é 
the Good Behaviour. 7 or 
Some Statutes impower one Juſtice of the Peace alone to act. Som Pr 
Statutes require to, three, four, fix, Of which Statutes where one 8. 


c. may act, there are ſeveral Collections in Print. [See Dal. © 


Blackerby, &c.] | ES Je 
The Authority that they uſually exerciſe from Statutes, is con- m- 
cerning Ale-houſes, Apprentices, Badgers, -Bail, Bakers, Baſtards, de 
Beer and Ale, Carriers, and Prices of Land-Carriages, Church-war- Jy Su 
dens, Conſtables, Cottages, Curſing and Swearing, Drunkenneſs, Ex- ſai 


ciſe, Felonies, Forcible Entry and Detainer, Foreſtallers, Games not 
lawful, the Game, (and in relation to. it concerning Game-keepers, 
Guns, Greyhounds, Setting-Dogs, Ferrits, Snares, Nets, Hares, Pa-: 
tridges, Pheaſants, Pidgeons, Hawks, Fiſh, Deer, &*c) Gaols, Gun 
powder, Hackney-Coaches, Hedge-Breakers, Highways and Survey: 
ors of High-ways, Houſes of Correction, Labourers, Leather, Lord's 
Day, Defaults about Money, Poor, (as ſetting them to Work, Set.. 
tling them in a Pariſh, or Removing them from a Pariſh) and Over- 
ſeers of the Poor, Papiſts, Plague, Quakers, Rates and Pariſh-Taxs, 
Regrators, Riots, Robbing Orchards, c. Servants, Soldiers, and 


providing Carts, and Carriages for them upon their March, ſmall .! 
Tithes, Treaſurers of the County, Vagabonds and Vagrants, Wages, or 
Waggons and Waggoners, and Prices of Land-Carriages of Goods b) Pre 


Waggoners, Weights and Meaſures, Wood-ſtealers, and Deſtroyer 
of Timber, or other Trees, &. 5 | 
£ Severa 
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Several Statutes do impower Mayors and other Magiſtrates in 
3 to act as ] . of the Peace within their particular 
Precincts, who, beſides what the Juſtices of the 3 may do, take 
eſpecial Care concerning the Aſfiſe (or Ordinance) of Ale and Beer, the 
Alfie of Wood, Billet and Faggot, Artificers and Victuallers, Beer- 
Veſſels, Veſſels for Salmon, Herrings and Eels, Dying, and of many 
other Matters relating to Trade. +| See Dalton, chap. 192. | 

The Power executed by the Juſtices our of Seſſions is chiefly by 
TWarrant, Recognizance and Mittimus. * So. 

A Warrant is a Precept to fome Officer to bring an Offender before 
me ſuſtice, or to ey a Penalty by Diſtreſs, &c. and muſt be under 
te os and Seal of the Juſtice, or his Hand at leaſt, If it iſſues out 
bor the Peace or Good Behaviour, it muſt contain the ſpecial Matter: 
see of the Petty Conſtables, poſt. | | | 2 
Aecagniganceè is a Bond of Record acknowledged to the King, 
upon Condition to pay a certain Sum of Money if the Condition is 
not performed 3 as to appear at the Aſſizes or. QMarter-Seſſions, to be 1 
of Good Behaviour, Sc. If a Juſhce * compounds Recognizances, (#) : Sid. 192. 
and does not return them to Seſſions, an Information lies againſt 
. » A Mittimus is à Precept in Writing directed to the Gaoler under (y) 2 Init. 52, 

che Hand and Seal of the Juſtice, (containing the Cauſe of the Com- 3322 1 

mitment) for the Receiving and ſafe Keeping of an Offender in Pri- 
bon until he is delivered by Law. A Mittimus need not be under 

Hand and Seal if it is made by Order of Seſſions. 3 2 
= = The Power to demand ae; Sn the Keeping of the Peace, =) = Inft. 
or for the Good Behaviour, and for ant of Security to commit to aft. 180, 
= Priſon, does prevent a World of Miſchief. [See the 21 Fac. 1. chap. Sc. 
= 2.] The Wife may have it againſt the Husband, and the Husband (a) Dalton, 
= gainſt the Wife. Qu. But Feme Coverts and Infants ought to find P. 268, 269. 
ccurity by their Friends, and not to be bound themſelves. A Juftice b 117. 
may not only grant it at the“ Requeſt of any Perſon, but he may (5) Dalton, p. 
demand it ex officio at Diſcretion. But he ought not to demand 279, 271. ch. 
urety for the Good Behaviour againſt one for Defaming another. It is 
(aid that a Warrant for the Peace or Good Behaviour cannot be grant- 
ed againſt a Lord of Parliament by a Juſtice of Peace; it muſt be by 

= 5: en; out of Chancery. But one Juſtice may grant his Warrant () Dalton, P. 
por the Peace againſt another Juſtice of Peace, as he is Confervator of 268. cb. 117- 
the Peace, as before hinted: Breaches of the Peace, or the Good Be- 
haviour may be in many Inſtances. But he that demands Security 

bor the Peace, muſt make Oath before the Juſtice of Blows given, or 

chat he ſtands in Fear of his Life, or ſome bodily Hurt, or that 
he fears that another will burn his Houſe, c. before the Juſtice can 

rant his Warrant. [See Book 3. chap. 3. Of Offences apainft the 

HS Pblick Peace] | 3.00 14h, 
f one does make an Aſſault upon a Juſtice of Peace in the Execu- 
von of his Office, he may not only defend himſelf, but may alſo ap- 

drehend the Offender, and ſend him to Gaol till he find Sureties for 
dle Peace, And he may likewiſe record a Forcible Entry upon his 
gown Poſſeſſion. In other Caſes he cannot be Judge in his on Cauſe 
many Thing relating to himſelf. Here therefore it would be ad viſe- 
able to act in Con junction with another Juſtice. [See the 43 Elis. 
chap. 7.] If one abuſeth Him by Words before his Face, or behind 

| his 
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His Back, in relation to his Office, He may be bound to the Good 


(4)4 Rep. 16. Behaviour for his Sawcineſs to a Magiſtrate ; 4 but if He is Abuſed 


gd. 144. in the Execution of His Office, The Offender may be alſo indicted at 


Dalt. ch. 114. the Quarter-Seſſions and Fined. To ſpeak contemptibly of His War. 


2 = rant, or to caſt it into the Dirt, is a Contempt againſt the Kings 
> Roll. Abr. Proceſs. But if one Abuſes a Juſtice of Peace by Words that do toe 


78. 1c, Relate to His Office, it ſeems to ſtand only as in the Caſe of other 
Dait. ch. 24. Perſons that are not Magiſtrates. ¶ See Of Aliſpriſion, Book 4. chap. 3. 


p. 295. I do not ſpeak here Of Actions of the Caſe for Slandering a Juſticy 1 
of the Peace in Relation to His Office; for an Action may lie where 


% 


no Indictment lies. 


Ce) 4 Inſt. One or more ſomes of the Peace cannot make a Warrant upon 


170, 177 a bare Surmiſe, to 


ſearched by Vertue of ſuch Warrants for ſtolen Goods. But for 


chap. 5.] | 
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reak open any Man's Houſe to ſearch for a Felon YG 


Rep. 91, 92. or ſtolen Goods, tho* commonly the Houſes of Poor People are often 1 


Breaches of the Peace, Doors may be broke open to take an Offender, 1 4 
And a ſworn Officer need not to ſhew his Warrant, but he ought u 
tell the Contents of it, as beforementioned. [See of Proceſs, Book m 


he Power of Juſtices of the Peace is Determined, 1. By the 

Death of the King. [But ſee 1 Ann. chap. 8.] 2. By Diſcharge un- 

der the Great Seal. 3. By a Superſedeas. 4. By Granting a new 

(f)alnft. 165. Commuſſion, F of which they that are left out muſt take Notice after lt 
Publication at the next Seſſions. . [See 1 & 2 Ph. & M. chap. 18. 

5. By Acceſſion of an Office, as. by being made Sheriff or Co 


TONET, | l 


4 Ant. 181. £ By the 34 Ed. 3. chap. 1. Authority is given to Fuſtices for pre 


venting Offences, as to bind to the Good Behaviour, '&c. © 


By the 3 H. 5. Stat. 1. chap. 4. Fuſtices of the Peace in even 
Shire, named of the Quorum, ought to be reſident in the ſume; 'exceit Wi 


Lords, udges, Serjeamts at Law, and the King's Attorney. 
Zy the 5 15 


( HiRep. 120. them to the * Compter, c. | But ſee 6 Georg. chap. 19.] 


By the 18 H. 6. chap. 11. None (except Men learned in the Lau, ; 
or inhabiting Corporations) ſhall be Fuſtices of the Peace, unleſs thi 


Lands are worth twenty Pounds a Tear. . 


2 the 3 H. 7. chap. 1. Juſtices of the Peace at the next Genel 1 
Se 


rons ſhall certify Recognigances taken for keeping the Peace, &c. 


By the 3 H. 7. chap. 3. Two Fuſtices (one Quorum) have Power i Wi 
let to Bail Perſons bailable by Lau; and ſhall certify the ſame at ti: 
next Quarter-Seſſions or Gaol-Delivery in Pain of ten Pounds. [SN 


of Bail, Book 4. chap. .] 


See the 13 H. 4. chap. 7. 4 H. 7. chap. 1. 5 £ 6 Ed. 6. chap. 1 
5 Eliz. chap. 1. 5 Eliz. chap. 4. 13 Eliz. chap, 2. 1 Fac. 1. chap. + 


3 4W.& M. chap. 12. For Forfeitures incurred by Juſtices fo! 
Neglect of Duty. | 


Hy the 7 ac. 1. chap. 5. Fan Action is brought again a Juſtic £ 
of the Peace, &c. He and his Aſſiſtants may plead 8 Iſl : 
and give the Special Matter in Evidence; and if a Verdict, &c. pi ; 1 


for him, he ſhall be allowed double Cofts. [See 21 Fac. 1. chap. 12) 


Net, 


. 4. Chap. 10. A Fu tice ought to ſend Offenders to tht | : 
common Gaol. Therefore the Juſtices in London ought not to ſend RE 


© 
# 
. 


* \ a 


Chi 
1 Nate, That.a-Juſtice, Oc. when he juſtifies the At done by him, 
need not ſet forth; his Commiſſion, becauſe it is recorded, and re- 
maineth with the Grffos Rotulorum. m 
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chaps 26. is repealed, by which Fuſtices of the Peace in Wales were 
limited to eight in each County. 1 at 


See of Conſtables, infra, and ſee Dalton concerning Fuſtices of 
the Peace, chap. I, 2,3, 4, 5 6.] FA 
III. The Coroner (Coronator d Corond) is an Officer of the King, Of the Gpro- 
chat hath Cognizance of ſome Pleas of the Crown. He is to be k e- . 
= 1:&ed in full County, (i. e.) at the County-Court) by the Freehold- 32,76. 
ers upon the King's Writ De Coronatore eligendo; | See the 28 Ed. 3. J Int. 271. 
beh. 6. and ought to have Lands in Fee in the County to anſwer 174,175, 540: 
= all People, [See 3 Ed. 1. chap: 10. 14 Ed. 3. chap. 8.] though now F. N. B. 163. 
mean Perſons execute the Office. But if the Coroner is inſufficient, 
che County, as his ſuperior, ſhall anſwer for him. He ought to ex- 
ccute his Office in Perſon, for he is à Judicial Officer, tho' Deputies, 
are too often appointed, The Number of Coroners are not fixed. 
W/ In moſt Counties there are four, beſides ſeveral ſpectral Coroners (1) : Inſt. 


in divers Liberties and privileged Places, as the Coroner of the * Verge, ' 1551349: © 


Se. [See 28 Ed. 1. chap. 3.] and by Charter ſeveral Corporations % 2 ing. 
have Power to chooſe Coroners for their Precinds. 2 OT | 


The Lord Chief Fuſtice of the King's Bench is » the Sovereign Co- Rer. 5, 
= roner ; and he may view a Body, and record it where-ever he is. 
= The Lord Mayor of London is Coroner of that City; but the (o)8Rep.126. 
= ar 21 - pronounces the Judgment upon Outlawries there by 4 ind. * 
= CUILOM, l | | 13 247 
| The Power of Coroners is either Judicial or Miniſterial. 6 
The ? Judicial Authority (both of general and ſpecial Goroners) (9) Alt. 251. 
is in Caſe where one comes to a violent Death by Felony or Miſ- 4 Rep. 72. 
chance to pronounce Judgment upon Outlawries in the County- ? * 
Court, to take and enter Appeals of Murder, Cr. tho? he cannot 
proceed any further, but muſt deliver them over to the Juſtices. He 
may alſo enquire of the Eſcape of the Murderer, Treaſure-Trove, 
Wreck of Sea, Deodands, & c. but of no Felony, except of the Death 
of a Man and upon View of the Body. [See of the Court of the Co- 
rener, Book 4. chap. i. and the 4 Ed. 1. 14 Ed. 1. 14 Ed. 3. chap. 6. 
28 Ed. 3. chap. 6. 1 H. 8. chap. 7. | 55 | 
The 1 Miniſterial Power of a Coroner is exerciſed when Proceſs is (4)4 Inft.71. 
ordered to the Coroner to execute the King's Writ, upon a juſt Excep- 3 Leu. 399. 
non made againſt the Sheriff, as that the Sheriff is a. Party, c. One 
cannot return the Proceſs, if there are more in the County. . 
= The Juſtices of Aſſize and of the Peace have Power to puniſh the 
Defaults of Coroners. | ä 
AcCoroner may be Diſcharged of his Office by the King's Writ,” de (H F. N. B. 
oronatore e xonerando. But a Coroner remaineth, tho' the / King 7 * 8 
dieth, becauſe he is choſen by the County, and his Election returned 2 Intl. 32. 
of Record in Chancery. Otherwiſe of thoſe that hold their Places (/ Tuft. 175. 
i by Writ, Commiſſion, Letters Patents, Sc. [See 1 Ann. ohap. 8.] 
IV. The Treaſurer of the County is he that keeps the County-Stock. Of the Trea- 


There are two of them in each County, to be choſen by the major Gant * 
4 _ Part 
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Part of the Juſtices of the Peace, e. at Ay Seſſions. They muſt 
have ten Pounds a Year in Land, or one hundred and fifty Pound 
in Perſonal Eſtate, and ſhall not continue in their Office above : 
Year. The Treaſurer that refuſes to execute the Office, may be 
fined by the Juſtices three Pounds at the leaſt. The County-Stock 
is raiſed by rating every Pariſh yearly at Eaſter Seſſions; and is 0 if 
be diſpoſed of to charitable Uſes, as for the Relief of maimed Sol. 
diers and Mariners, Prifoners in the King's Bench and Marſhalſ:« Wl 
and in the County-Gaol, for paying the Salary of the Governor, 
of Houſes of Correction, as alſo for the Relief of poor Hoſpitals and 
Alms-houſes, fituate within their ſeveral Juriſdidtions, e. 

The Treaſurers are to Account yearly at Eaſter Seſſions, or within i 
ten Days after, to their Succeſſors, in Pain of five Pounds at leaf, 
to be impoſed by the Juſtices in Seſſions. | 3 
Their Dimy is ſet forth, the Manner of raiſing a Stock, how it ſhall i 
be diſpoſed of, and how they ſhalt Account, &c. in the Statutes c 
43 Elig. chap. 2. 43 Eliz. chap. 3. 7 Fac. 1. chap. 4. 11 and 1 
W. 3. chap. 18. 5 Ann. chap. 32. see of the Receiver for Priſonen 
111 £9 12 . 3. chap. 19. and of the * upon raiſing a Tax u 
Bridges, 1 Ann. chap. 18. and for his Duty concerning Tranſport Wl 
tion of Offenders, 6 Georg. chap. 23. 178 4 
Of Cen- V. * Conſtables anciently written Coning ſtables, from Coning 1 
Gand tsz. Seren Word, fignifying King, and Staple, Stability or Safeguard) a: i 
Officers appointed for the Preſervation of the Peace in Hundreds, P: 
riſhes and Towns.” 7 N | A 
2 Conſtable is either a Chief or High Conſtable, or a Petty Co- 

e. | * 
(«) Ant. 263. 1. The“ High Conſtable is an Officer over the whole Hundred, au 
Dalton, ch. ig uſually appointed and ſworn: before the Juſtices of the Peace 11s 


8. 8 their Quarter Seſſions. He is ſometimes choſen by the Juſtices in ther . 


ſeveral Diviſions; tho* by the Common Law He ought to be choſen fic 
in the Turn or Leet. He is forced to ſerve, if legally nominat« Al 
and choſen. [See 34 H. 8. chap. 26. for Wales.) _—_— 

This Chief Conſtable is as it were the Overſeer and Director of the ty 


Petty Conſtables, Headboroughs, and Tithing- men within his Hur fc 
dred. His Duty is chiefly contained in his Oath, which is in Effet, 
To ſee the. Peace kept, to apprehend Felons, Rioters, Sc. or to mak 
Hue and Cry, to ſee the Watch duly kept in his Hundred, to a Hi 
that the Statutes made for the Puniſhment of Rogues, Vagabonk e 
&*c. be duly executed, to have a watchful Eye on unlawful Gaming uſt 
Houſes, to preſent all inordinate Tippling and Drunkenneſs, Blood e 
ſheddings, Affrays, c. and Popiſh Recuſants within his Lib mw? 
ty; to execute Precepts and Warrants to him directed from the Iufſ- L. 
ces of the Peace, c. He ought to make returns before the Juſt * 
ces of Peace in Seſſions, or in the Monthly Meetings of their Diviſion, p. 
(and to cauſe the Petty Conſtables to make Returns) to all the Ar © 
ticles contain'd intheir Oath, or that concern their Office. Beſides wha il” 
18 cw contained in their Oaths, they are to return all Victualles 
and Ale-houſe-keepers that ſell without Licence; all ſuch Perſons * 
divide their Houſes into ſeveral Tenements, and do entertain Inmate Ml 
to the Annoyance of the Neighbourhood, and are likely to be 
Charge to the Pariſh; the Defaults of Petty Conſtables, Tithing-me" 

c. for neglecting to apprehend and puniſh Beggars, Vagabonds, * 4 

| anc 


and ſuſpicious Perſons, Whores, Night-Walkers; Mothers of Baſtards 
who are like to be chargeable to the Pariſh; thoſe that refuſe to 
take poor Apprentices ; all Defects in 3 and Bridges, with 
the Names of ſuch as ought to repair them; all Scavengers that ne- 
and all common Nuſances in Streets, Lanes or Al- 


glect their Duty 3,4n | | Lanes 
leys; Bakers ſelling Bread without Weight; Brewers ſelling Beer 


and Ale to unlicenſed Alehouſes, Regrators, Foreſtallers, Ingroſſers 
of any dead Victual, &. and at every Quarter - Seſſions to pay over 
cd the Treaſurers of the County, or one of them, all ſuch Sums as 
bave been levied by Churchwardens in their Pariſhes toward the Re- 
lief of Priſons, Hoſpitals, Alms-houſes, c. HIER 
= The Chief or High Conſtable may be Removed by the ſame Au- 
= thority which appointed him. $5 5 
By the 5 Eliz. chap. 4. The High Conſtable may bold a oy Seſ- 
nt (otberwiſe called Statute Seffions) for Hiring . Servants. [See 43 
lz. chap. 2 & 3.] ® 

2. A Petty Conſtable is an Officer appointed in each Town, Vil- 
lage or Pariſh of every Hundred to aſſiſt the High Conſtable. The 


SS Chooſing and Swearing of him does properly belong to the * Court- (x) 8 Rep. 
Teer. But now He is choſen by the Pariſhioners; and a Juſtice of Beiden, 1 


— 


Peace uſually ſwears Him, and upon juſt Cauſe removes Him. [See 28. f. 5. 


the 13 & 14 Car. 2. cbap. 12.] He is to be choſen every Year, but 
muſt execute the Office till another is appointed, or till he is diſcharg- 


Jed. A Cuſtom for every Inhabitant to ſerve by Turns, according 0) 1 sid. 1 
co their Houſes, is good; and if it —0 upon a Woman, ſhe muſt 


hire one to ſerve in the Office of Conſtable, according to that Cuſtom. 


But Reſpondeat Superior upon any Miſcarriage; unleſs the Deputy 


is ſworn and allow'd in the Court, for then he is Conſtable. The 
Oath of the Petty Conſtable is in general Terms to execute the Of- 
ice, c. * But if he refuſes to ſerve, he may be bound over to the (=) Dalt. ch. 


WA flizes or Seſſions, and indicted and fined. 28. Y. 5. 
= There is frequently a Tithingman in the ſame Town with a Pet- 
Wt Conſtable ; who is in the Nature of a Deputy to execute the Of- 
Wiice in the Petty Conſtable's Abſence, | | 
The Duty of a Petty Conſtable 1s to execute the Office of the High 
WConſtable in his Abſence, to keep the Peace, to aid and aſſiſt the 
High Conſtable to make Preſentments at every Aſſizes and Quarter- 
eſſions of every Thing that is amiſs under his Cognizance. But they 
uſually make formal Returns, (tho* upon Oath) that all Things are 
well, and get a Juſtice of Peace to ſign their Preſentments. More 
Fparticularly, the Duty of Petty Conſtables ariſes from the Common 


Lew and by Statues. 


ef the Peace to be committed to Priſon, if he will not find Sureties. 


1. By Common Law the Petty Conſtable 1s © Confervator of the (a) Dalt. ch. 
Peace, and in the King's Name may command Affrayers to keep the & 5 7 eh. . 
Peace and depart, He may without a Warrant commit to the H. P. c. 135, 
Stocks, e. any that make an Affray, or aſſault others, or threaten 136. 

V0 beat or kill another, or is about to break the Peace in his Pre- 
Hence, till he can get Aſſiſtance to carry the Offender before a Juſtice 


\ 


But if the Aﬀray, Ge. is over, he muſt have a Warrant to carry the n 


; Offender before a Juſtice of Peace to find Sureties, or the Offender Dalt. ch. 8. 
Py be bound over to the Seſſions, If the Affray is in a“ Houſe 85 
; . 


pane” 5 33 ks ? + kg, 
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(0 Sen eb. IF an „ Aſſault is made upon the Conſtable, he may defend imfef ; 


(4) F. N. B. 
8 


I. 
10 Rep. 76. 
3 Cro. 395. 


Ce) 2 Inft. 
591. 


Power of Sheriffs, and Bailiffs, ſupra.] If a Conſtable, c. lets one ds & 
+ he fails of his Promiſe at the Tic .Y 


(f) 5 Rep. 
39 


(es) 
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the Goriſtable may break into the Houſe to ſee the Peace kept. jr : 
ſuch Offenders fly into another County, or into ſome Franchiſe in 
v. he may make freſh Purſuit, and take them there, 


the ſame Co 


and ofaly the Beating of another. And if he h__ to be killed in 
doing his Duty, it is conſtrued to be premeditated Murder. He may 
command all Perſons to aſſiſt him to prevent a Breach of the Peace; 
and if amy one refuſes, he may be bound over to the Seſſions and 
It. is moreover the Duty of the Petty Conſtable, by the Comm, Wl 
Law, to execute Warrants directed to him with Speed and Secrecy, il 
and not to diſpute the Authority, if the Juſtice of Peace has © Juri 


dition. But if any Juſtice ſends his Warrant to a Conſtable, c. 6 
bring one before him to anſwer all ſuch Matters as ſhall be objected RP 


agaifiſt him by A. and doth not fet forth the ſpecial Matter in the 


Warrant, the Warrant is unlawful ; becauſe it does not give the i 


Offender Time to find Sureties: Therefore the Officer is liable to an il 
Action of Falſe Impriſonment if he executes it; tho” ſuch Warrants 
are commonly iſſued ſotth. So if a Juſtice of Peace ſends a Warrant 
to a Conftable to take up one for Slander, &c. the Juſtice hath W 1m 
Juriſdiction in ſuch Caſes, and the Conſtable ought to refuſe the Ex. 


ecution of it. As He is a ſworn Officer, he need not ſhew his War 


rant, but muſt do as hath been ſaid before. See of the Mzniſterid Bl 


upon his Promiſe to return, an of 
appointed, the Conſtable cannot retake him by Vertue of the ſan: 
Warrant; becauſe he was releaſed by his Conſent. He is not bound 
to go up and down with an Offender to get Sureties, but he may key 
him till Sureties come to him; and then he is at Liberty to go to auf 


Juſtice of Peace, provided it is not too far off, and the Conſtable co 
ſents to it. It is at the f Election of the Conſtable, & c. whether 
he will carry the Offender before any other Juſtice of the Peace, i. 
the Warrant is not ſpecial, (viz.) To bring the Party before the 


Juſtice who ſigned the Warrant. But if a Conſtable has a Warrant 
to execute, and afterwards a Writ of Superſedeas (being a Command 


to ſtay or ſtop) comes from another Juſtice, to whom the Party hea r 


ing of the Warrant offered Sureties before an Arreſt, the Conſtable Þf 
muſt not then execute his Warrant. If he does, it is Falſe Imp 


ſonment. The Conſtable may juſtify the detaining of an Offends r 


for a Day s without a Warrant; the Juſtice then not having an O? 
rtunity to examine him. | | 
This is the Power and Duty of a Petty Conſtable by the Commn Wi 

he: | 1 

2. He hath much Power and Duty alſo by ſeveral Scatites, as co 
cerning Alehouſes, Arms, Drunkenneſs and Tipling Beggars, Bridges 

Carts and Carriages for the King's Uſe. or the March of Soldier, | 


Cattle imported, Deer-ſtealers, Dogs, Guns, Nets, c. Exciſe, Fil, 8; 


Forcible Entries, unlawful Games, Game, as Pheaſants, Hares, c., 

Hedge-Breakers, Highways, Hue and Cry, Labourers and Servants | 

Malt-making, Militia, carrying Offenders to Priſon, Popiſh Rec 

ſants, Poor, Quarterly Money to be levied for maimed. Soldier, 

Mariners and Priſoners, Diſtreſſes for Rent and for Forfeiturs, 
Rogues and Vagabonds, Sabbath-keeping, Swearing and 99 i 
| | ight· i 
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h 7. Lans of England. 
ight- Watches from Aſernſion- Day till Michaelmas, Weights: and 
ieaſures, Woodſtealers, c. 8 SAP 
1 It has been doubted whether a Conſtable may make a Deputy; (4) 1 Sid. 353. 
but now it is agreed that he may make a Deputy. [As for Biſſen- 4p. 
ers from the eſtabliſned Church, fee 1 V. & M. Sf. x. chops 18. * 


- 
37 . 
* 
Ed 
©. 
* 


There are other Officers of like 3 with Conſtables, as the ? n. Ahn. 


1 Iders in Kent, the Third-borough in Warwickſhire, the Tithing- 3% 

4 1 or Head-borough, or chief Pledge in other . 
got yet a Petty Conſtable ſeemeth to have greater Authority in 

Wome Caſes. If there is a Conſtable in the fame Pariſh, he is the 

ead-Officer; but where there is no Conſtable the Office and Autho- 

Frity ſeems to be all one under another Name. 

q if a Conſtable does not do his Duty, he may be indicted and fined 
oy the Juſtices. | | 

= [See the 7 Fac. I. chap. 5. 21 Fac. I. chap. 12. Where Actions ave 

W-reveht againſt 4 Conſtable, &c.] | 


5 the 13 & 14 Car. 2. chap. 12. Conſtables, Headboroughs and 
I Tirbing-men out of Purſe, they and the Inhabitants may tax all 
Wchargeable by the 43 Eliz. chap. 2. (as every Occupier of Lands, 
TFT ithes, Wood, Fc.) Which Rate being confirmed by two Fuſtices, 
b Conſtables may levy it by Diſtreſs and Sale of Goods. And if Con- 
ables, Headboronghs or Tithing-men die or go out of the Pariſh, two 
iices of the Peace may ſwear new ones ral the Lord of the Manor 
od 2 Court-Leet, or till the next Quarter-Sefſions who ſhall approve 
of them, or appoint others. And if any of them continue above a 
Fear, the Fuſtices of the Peace may diſcharge them, and put in others 
ill the Lord of the Manor holds a Court. 
= By the 5 H. 8. chap. 6. and 32 H. 8. chap. 40. Phyſicians and Sur- 
Wzcons of London ſpall be excuſed from bearing the Office of Conſtable 
or any other Pariſh-Offices, 
Hy the 1 W. & M. chap. 18. Diſſenting Teachers, qualify'd accord. 
n to the Act, are freed from Pariſh-Offices. 
By the 6 W. 3. chap. 4. 1 Ann. chap. 11. 10 Ann. chap, 14. Apo- 
thecaries are exempred from ſerving in Pariſh-Offices, 
Byte & 8 W. 3. chap. 21. Regiſter d Seamen are exempred from 
nb Offices. | 
h. the 10 & 11 W. 3. chap. 23. All Perſons that have proſecuted 
ey Felon to Conviction, are excuſed from Parochial Offices in the 
Pariſb where the Felony was committed. 


== VI. Church-wardens are ancient Officers yearly choſen [See 27 H. 8, Of Churck- 
chap. 25. in Raſtal, pag. 601.] by the Conſent of the Miniſters and , 
Pariſhioners, to look to the Church, Church-Yard, and the Things 
rhat belong to both, to provide what is neceſſary for the Performance 
Jof Divine Service, and to obſerve the Behaviour of the Pariſhioners — 
concerning ſuch Faults as belong to the Eceleſiaſtical Juriſdiction. 
lf one fits with his Hat on in Time of Divine Service, and refuſes (ö) Saund. 
to be uncovered, the Church-wardens may take it off. For tho' they * 
may preſent it in the Spiritual Court, yet they ought not in the mean * 5 


Time to ſuffer ſuch Irreverence. 


= They are Temporal Officers in the Pariſh, employ'd in Ecclefiaſti- (k) Can, 89 
aal Affairs, (as Conſtables are in Civil) to be * choſen in Eaſter 90. ; 


o 1607. 


Week 2 Gro, $3 wh 


* 


An Inſtitute of the 


Week by the joint Conſent of the Miniſter and Pariſhioners, if it may 
be; in which Caſe the Miniſter has only a ſingle Voice, as every 
other Pariſhioner. But by Cuſtom, the Miniſter ſhall chooſe one, 

and the Pariſhioners another. And by Cuſtom the Pariſhioners only 

Oi Ventr. may chooſe . both. Which Cuſtom muſt prevail againſt a Canon, 


267. „A Lawyer, an Attorney, &c. being choſe” Church-warden, may 


Abr. 272, Haven Prohibition, by Reaſon of their Attendance on the Courts at 


Weſtminſter. They are to be ſworn by the Ordinary, Ic. and when 3 
(0 2 Rot. they are choſen by Vertue of any Cuſtom, if the Ordinary, &c. r. 
Abr. 234, fuſes to ſwear them, a Mandamus may compel him to it, tho? They 4 


1 Ventr: 207. may execute their Office before They are ſworn. 


Law, or by Statutes. 


The Authority and Duty of Church-wardens is either by Common 


mmon Law, Church-wardens, as ſoon as they are ſworn, Ml 


(e) Lamb. 30. are a * Corporation enabled to ſue and to be ſued for the Goods be- | 
) Terms of longing to the Church. ? The Church Goods ought to be in their 


t eLaw. verb. 


Clareb-uar. Cuſtody. They are not capable of Purchaſing 2 Lands for the Uſe of 


dens. the Church, except in London by Cuſtom; but they may purchaſe 


n Abr. Goods and Chattels. Lands muſt be purchaſed in the Name of Tru- i | 


ſtees. They may have an / Action of Treſpaſs for ſuch Goods or U. 


93- 7 NaV Act. | 
J2Cro. 532. of the Church, as belo iſhic 
Hin * tenſils, taken out of t ; nged to the Pariſhioners 


1 Ero. 145: They are 4 Corporation only as to the moveable Goods for the Uſeof 
the Church; hut not to have an Action for Goods of which they 
were never poſſeſſed. Chancery only can relieve them in that Caſe, 
(t) Finch 1 Therefore Church-wardens are not enabled to take a Feoffment, a 
_ 5 Leaſe for-Life, or for Years; or ſuch other Things as have Continu- 
Land. 1274 ance, Neither can They make a Leale of Lands, given to the Uſe 
Terms of the of the Church, or Act, as Church-wardens, in any Thing concerning 
Law. verb. 2 | . 
Chorch-warys Them. [Quære, Whether a Bond made to Churchwardens and their 
dens. Succeſſors for the Pariſh Money lent out at Intereſt, is Good ? Such 
Bonds are — given to Them; as alſo Bonds to Church- warden 
and their Succeſſors to ſecure a Pariſh from keeping a Baſtard-child, 
Sc.] It is ſaid, that Church-wardens are a Kind of Corporation, en 
abled to ſue for Any Thing belonging to the Poor of the Parith, 2 
well as for any Thing belonging to the Church. [See of the Pouer 
of a Sole Corporation, chap. 8.] And they have no ſuch Property in 
( Lamb. the moveable Goods belonging to the Pariſh as to *ſell them, with: 
Bas Abr. out the Conſent of the Pariſhioners and the Ordinary. F or they are 
788. a2 Corporation for the Advantage of the Church, not to its Prejudice, 
If they Waſte the Goods of the Church, the new Church-wardens 
may call them to an Account before their Ordinary, or bring their 
Action at Common Law. And the Releaſe of one of the neu 
Church-wardens will be no Bar to the Action. Both of them toge- 

ther cannot releaſe to the Prejudice of the Church. 
(x) 2 Roll. If any Thing belonging to the * Freehold of the Church is broken 
Abr. 37. down, or if the Trees in the Church-yard are cut down, the Parſon 

or Vicar (not the Church-wardens) ſhall have the Action. 
Further, Their Duty by Common Law is to Repair the Church, 
Oc. to make Rates, to make Preſentments, and to paſs their 4c 
complt 5. Theſe Things indeed are of Eccleſiaſtical Cognizance, but 

neceſſary to be known by every one. | 

5 | 1. As 


tho? the Treſpaſs was committed in the Time of their Predeceſſor, 
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I. A8 to Repairs, 5 | muſt keep the Body of the Church in O Inft. 
1 ond 1 Seats belonging to it, as alſo Rae e 459, 653 
W the Church-yard, and to fee that all be kept in good Order. For of 
common Right this ought to be done at the Charge of the Pariſhio- 
ners, dectſe they have the Benefit of worſhipping God in the Church, 
and of burying their Dead in the Church. zard; tho? they may by Pre- 
ſcription” charge the Repair of the Mounds of the Church-yard on a | 
articular Perſon, by Reaſon of his Eſtate, * The Parſon only hath (=) 2 Cro. 
ower to give Leave to bury in the Church; but the Church-war- i; 274. 
dens muſt be paid for repairing the Floor, if the Grave is made in 
the Body of the Church. If any one claims an Iſle for a Bury ing- 
place, He only muſt make good the Pavement. e ee 
fa Church falls down, the Pariſhioners are not bound to rebuild 
it.. Neither are the Church-wardens bound to Repair the Ways 
which lead from the Pariſhioners Houſes to the Church; except there 
is a Cuſtom for it. [See for London, 22 Car. 2: chap. 11.] . 
As they muſt Repair the Sears in the Body of the Church, fo with 
& Conſent of the Miniſter, they may place the Pariſhioners in thoſe 
W Seats ; reſerving fill to the Ordinary (becauſe the Church-wardens 
are Officers under him) a Power to correct the ſame. For they are 8 
ſuppoſed to act by his Authority; becauſe he originally hath the C.) 3 Ind. 
= Diſpoſition of all the Seats in the Church and Chancel. The 205. 
= Church-wardens may have this Authority in themſelves by Cuſtom, 
sa in London; and particular Perſons may! E to have a Seat (5, Ibid. .. 
ss belonging to them by Reaſon of their Eſtates, which have been * Gro. 366. 
= conſtantly repaired by them: The Repairing of them is neceſſary to 
ſupport the Claim. One may preſcribe to an Ifle in a Church, to fit 
= there with his Family to hear Divine Service, and to bury there. But 
he conſtant Sitting and Burying there, without uſing to repair It, 
Joch not gain any pecuhar Property therein. If the Iſle hath been 
uled to be repaired at the Charge of the Pariſh in common, the Ordi- 
wy nary may appoint whom he pleaſes to fit there, notwithſtanding any 
= Ulage to the contrary; So one cannot preſcribe to a Seat, or to Prio- 
WT rity, or a Place in a Seat in the Body of the Church generally, with- 
out ſhewing, That he and all thoſe that lived in his Houſe have 
Time out of Mind ſate there, and alſo repair'd it. No one can claim 
Seat in a Church by Preſcription as appendant or belonging to 
Land, but it muſt be laid as belonging to a Houſe, in Reſpe& of (e) : In. 
the Inhabitancy thereof, tho* it hath been adjudged that a Seat in an 4261 
Iſle may be preſcribed for by an Inhabitant of another Pariſh. DR” 
If the Church-wardens erect or add any new Thing, either as to the 
Fabrick of the Church, Utenſils, or Church-yard, they muſt have the 
Conſent of the Pariſhioners ; And if the New Additions are in the 
Church, the Licence or Faculty of the Prdimery is requiſite, as well 
3 the Conſent of the Pariſhioners ; for he is the Judge in Law of 
what 1s proper and decent there; and in this Caſe, the major Part 
of the Pariſhioners cannot conclude him. In Matters of neceſſary ; 
Repairs, the greateſt Part ſhall bind the leaſt: 4 But if the major (4) 1 Ventr. 
art will not conſent where the Repairs are neceſſary, the Church- 37. 
Wardens may repair without their Conſent, if upon Notice of Time 
and Place to meet, they refuſed to meet; or meeting, refuſe to- 
make a Rate. And as the Church-wardens are to lay out the Mo: : 
| | Ys 
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ney, they are anſwerable only for Deceit, not for Indiſcretion, if 


they lay out more Money than was needfſu. 


„ 


„0H. © The Chancel is to be repaired by the Rector or Impropriator, 
489. by the Cuſtom of Englend, unleſs the Vicar is obliged to it by Com- 
2 Ventr. 35. poſition, c. But a Rectory impropriate (being a Lay Fee) cannot 
1 ſequeſtred by the Court-Chriſtian ſor the Repair of the Chancel. 

By Immemorial Cuſtom the Pariſhyoners in the City of London re- 

air the Chancel as well as the Body of the Church. Such a Cu- 
tom alſo is in other Cities and large Towns, where there are ng 


Tithes to be charged for the Repair of the Chancel, ' 
2. Rates and Levies alſo are to be made by Church-wardens ty 
defray the Charge of Repairs, Sc. The Rate ought to be laid up 


on every Occupier of Lands within the Pariſh, tho* the Occupier live i * 

V 5Rep.65. in f another Pariſh; for he is a Pariſhioner for this Purpoſe, and may t 
18 3 come to the Aſſemblies or Veſtries of the Pariſnioners when they ly * 

343. meet to make a Rate. A Perſon living in one Pariſh, and occupy: WW * 

tr) 5 Rep- 67. ing Lands in another, ſhall not be charged for the £ Ornaments f 


the Church, or Utenſils, Bells, Repair of Seats, for Bread and Wine Wt © 
for the Sacrament, Clerk's Wages, Viſitation-Charges, &*c. by Re. RB © 
ſon of thoſe Lands: For the Perſonal Eſtates of the Inhabitarits ar: 
chargeable for every Thing that cannot be referr'd to the Fabrick of A © 
the Church, or the Repairs, of the Church-yard, or other Mattes i © 
(k) 2 Rell. which may Concern the Freehold. #* Therefore ſome are of Opinion, iſ 
Abr. 262, that Church-wardens ſhould make two Rates; one upon Lands and 
7% 9 . Houſes, which may concern the Freehold of the Church, and anoths 
upon perſonal Eſtates and Stock, to defray other Expences. But » 
this Method creates Confuſion, ſo it is ſeldom practis d. 5 
(7) Hob. 66, A Hamlet having a Chappel of Eaſe muſt pay to the Repairs f 
2 the Mother- Church. | RF * 


- 


(k) 5Rep.67. The Rates muſt be made with the Conſent of ® the major Part « if 
i Ventr. 367. the Pariſhioners, Houſe-keepers, or Occupiers of Land. In Order vu 
which, they muſt have Notice of a Veſtry (a Place ſo called from the 
Veſtments of the Miniſter kept there) and then all that are abſent ar 
to be concluded by the Majority of thoſe that are preſent ; who in 
Conſtruction of Law ate the whole Pariſh. - And if no Pariſhioners a 
all appear after convenient Notice given, the Church-wardens alone i 
may make the Rate, and recover it in the Eccleſiaſtical Court, 1 
the Defendant cannot ſhew that he is illegally or unequally taxed, 
(1) Poph-197- in ! Reſpe& of the Quantity of his Land, as being rated for mom 
x Ventr. 308. than he has; or that the Land which he hath is over-rated; or thit 
the Rate was needleſs; or that ſome Lands in the Pariſh are omittel 
in the Rate. Some pretend that the Confirmation of the Archder 
con, &c. is neceſſary, when the Major Part of thoſe Preſent will nt 
Agree to the Rate. "7 | e hl 
By Cuſtom there may be Select Veſtries, or a certain Number of 
| Perſons choſen to have the Government of the Pariſh, to make Rats 
to take the Accompts of Churchwardens, 0GG. : 
| Thoſe that pay no Church-Rates have not any Vote in Affairs relt 
ting to 1t, except the ReQor or Vicar; becauſe they, having the Free 
hold of the Church and Church-yard in them, have a ſpecial Interel 
to ſee that Rates be made to enable Church-wardens to repair it. 
A Taxation by the Pound-Rent is the moſt equitable Way; and 9 
according to the Quantity of the Land. 3 
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* the Searure⸗ of Circumſpecte agatis or 13 Ed. 1. Bates for re- p 
p 2 of C mart Church-yaras, providin decent Ornaments = the | 4 
Celebration of 1 11 I, are allow d to be of Eccleſiaſtical Cag- 

ni ⁊an . See 2 4 9. | | - 

=_ By the 5 H. 8. chap. 21. Where two Churches are united, the Re- 

1 pair s and Rates are ſtill to be ſeparate as before. by 


* 


This is * be underſtood of a Union of Country Churches. 


By the 4 & 5 W. & M. chap. 12. If there are Churches or Pariſhes 
„Lines and Towns Corporate (which have been united by Vertue 9 

tie Starr of the 17 Car. 2. chap. 3.) and one of them is demoliſhed, 
be Pariſhioners of the demoliſhed Church ſhall pay to the Repair of 
tte other Church, and the Ornaments thereof, in Proportion as the 
= Ae. Biſhop that made the Union ſpall direct; and for Want 
wr ireftion, ſhall bear one third Part. [See the 10 Ann. 


= chap. 11. ; | 
3 55 Mes & 8 W. 3. chap. 34. Where a Quaker refuſes to pay any 
Church-Rates, two next Fuſtices of the Peace may order Payment, 
nd pon Refiſal to Obey the Order, one of them may, by Warrant, levy 
bey Fn 


Diſtreſ. 5, &c. [ See I Georg. chap. 6, 
2. The Duty of Church-wardens alfo is to Preſent or certify to 
WS the Ordinary, Fc. all Things preſentable by the Eccleſiaſtical Laws, 
= which relate to the Church, the Parſon and the Pariſhioners. The 
= Articles delivered to the Church-wardens are for the moſt Part found- 
ed upon the Book of Canons agreed on 1n the Year 1603, and the 
WS Rubricks of our Liturgy. They are bound to preſent Crimes and 
Wy Offences not only from their own Knowledge but common Fame; ( 3 Cro: 
chat ſo every Scandal that gives Offence may be puniſhed: Now the 291 
Ordinary tender'd an Oath to a Church-warden, to preſent according 
W to the Articles, which he refuſing to take was excommunicated ; () 1 Ventr: 
WT upon which a Prohibition was granted, becauſe ſome of the Articles 114. 
might comprehend Things out of the Ecclefiaſtical Juriſdiction. If 
Wi the Oath is * To make Preſentments according to the King's Eccle- (o) i Ventr: 
WT ſaftical Laws, and the Articles are ofter'd by way of Charge and Di- 127. 
W r<tion, no Prohibition ought to be granted. In larger Pariſhes, Side/- 
ven (anciently Synode Men, otherwiſe call'd Queſi-men) are annual- 
ly choſen to aſſiſt the Church-wardens in their Enquiries and Preſent- 
ment of Offenders to the Ordinary. A Rector, Vicar, (or Curate in 
their Abſence) may make Preſentments, but they ought to be upon 
| their ? Oaths. 20 | 5 (p) Ventr. 
4. Laſtly; By the Common Law Church-wardens are at the End 43. 
ofthe Year, or within a Month after at moſt, upon Notice before- 
band, to give an ? Account of their Receipts and Disburſements to (4) Can. 39 
the Miniſter and Pariſhioners, and deliver what remains in their 
Hands to the Pariſhioners, or to the new Church-wardens. If they 
8 refuſe, they may be preſented at the next Viſitation, or the new Of- 
ficers, or any of the Pariſh that have Intereſt, may, by Proceſs, call 
| them to Account before the Ordinary, and may there make their Ex- 
ceptions againſt it; or the ſucceeding Church-wardens may ſue them () i Rol, 


7 by Writ of Accompt at Common Ty If their Receipts fall ſhort Abr. 121. 
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of their Disburſements, the ſucceeding Church - wardens are bound to 


ments to the Pariſhioners at the End of the Leut. When they have 
faithfully accoutted, and their Account is allow'd by the Miniſter 


and major Part of the Pariſhioners preſent, it ſhall not afterwards be 
in the Power of any to make them account. again, unleſs ſome Fraud 
in their Accounts is afterwards diſcovered. ' | TORY 1 
Note, that tho a Pariſh ſtands in Two or more Counties, yet the 
Authority of Churchwardens is the ſame in every Part of it, as if the 
Pariſh had been only in One County. For Fhex Dang Officers in Ec. 
cleſiaſtical Affairs muſt follow the Diviſion of the Eecleſiaſtical Juric. 
diction into Dioceſes, Archdeaconries, Deaneries, Pariſhes ; and con- 
ſequently muſt attend at the Viſitation (Whether of the Biſhop, Arch. | 
deacon, or other G to. give an Account of the Due Execu-· 
tion of their Offices to that Biſhop or Archdeacon, Sc. in who il 
Dioceſe or Archdeaconry, e, the Pariſh Church does ſtand; tha Wi 
being the Place where the Pariſhioners are united, and to which the 
Buſineſs of Church-wardens does almoſt; wholly relate. But Conſts i 
bles, Tithingmen, belonging to the Temporal Furikdition, muſt fol. 
low the Diviſion of that juriſdiction into Counties, Hundreds, Ti. i 
things. And therefore where there is a Hundred or Tithing in T ]—²mꝑ 
Counties, there muſt be different Conſtables and Tithingmen, tho' in 
the ſame Pariſh; and they muſt Account for. the Diſcharge of Their 
Offices at different Aſſizes and at different Seſſions. [See Of a Par Wl 
in the introdufion.] Overſeers of the Poor and Surveyors of the 
Highways are not Officers at Common Law; but plac'd in Pariſſa 
and Towns by.Statutes. [See. Of Overſeers of the Poor and Survey 
ors of the Highways, infra.) 1 


82 By the 3 & 4. W. & M. chap. 11. In all Actions to ** brought i 6 1 
the Courts of Weſtminſter, or at the Aſſizes, for Money mi ſſpent h t 
Churc h- warden, the me of the Pariſhioners (other than ſuch « 


admitted. 


BY ht PA ad nf. and Sf Sw ce io wu. 


receive Alm) ſhall be taken an, 

8 W 11 4: en 
2. The Authority of Church-wardens by Statutes is to preſent Re D 

cuſants, to levy by Diſtreſs one Shilling to the Uſe of the Poor of te 
Pariſh for every Offence, upon all ſuch as come not to Church of 
every Sunday or other Days appointed to be holy, (except Diſſemen Bl. 
qualified according to 1 V. & M. SI. 1. chap. 18.) and on all thor pre 
* do not abide there till Divine Service and Sermon is ended; and an, 
on all thoſe that do not behave themſelves orderly and ſoberly whil N M: 
they are in the Church. {See 1 Eliz. chap. 2.] To apprehend tho lit; 
that diſturb, the Miniſter, Sc. and bring them before a Juſtice me 
the Peace, to execute Warrants, and levy Forfeitures againſt tho che 
that prophane the Lord's Day in Paſtimes, Travelling, Tippling, © WW ſen: 
and for Drunkenneſs, Curſing and Swearing, ſeditious Conventicle, tair 
and for not Reading Prayers once a Month; or againſt thoſe that if t 
not bury in Woollen ; to join with the Overſeers of the Poor in m for 
king Rates for the Relief of the Poor, and to ſet poor People if com 
work, and to regiſter their Notices of Settlement in a Pariſh, &c. v ther 
take Order about Baſtard- Children, to collect the Charity Money uf 1 
on Briefs or Letters Patents, and to atteſt them, to fign (togethe pote 


with the Miniſter) Certificates of Receiving the Sacrament of 5 


Lords 
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Lade Supper by Perſons bearing Offices Civil or Milita 
a Tax for the Deſtruction of Noiſom Vermin, Cc. 


Vote, That notwithſtanding this Authority of Church-wardens by 1 


Karmel, yet Warrants are generally executed by the Petty Con- 
5 805 who are exempted from Serving in Parochial Offices, ſupra, 
Tit. Conſtables, at the End.] 9. il 


ry, To make 


| by the 21 Jac, x. chap. 12. Chnrch-wardens, together with their 
Aſſiſtants, are comprehended within the Purview of the 7 Jac. 1. 
chap. 5. 45 to pleading the general Iſſue, &c. in Actions brought a- 
gain them. CET oor Joo 


VII. Overſeers of the Poor are publick Officers created by Statute, Of Overſeers 
(viz.,) the 43 Eliz. chap. 2. to provide for the Poor of every Pariſh, „tte Poor: 
and are nominated yearly in Eaſter Week, or within a Month after, 
by two Juſtices of the Peace; (one Quorum.) They muſt be Houſe- 
holders, and are ſometimes two, three, or four, according to the 
Largeneſs of the Pariſh. J If a Pariſh extendeth into two Counties, (/ Datt. ch. 
the Overſeers ſhall not divide themſelves, but ſhall execute their Of. 73: $ 25: 
Ws fice in all Places within the Pariſh ; tho? the Juſtices within their ſe- 
veral Juriſdictions ſhall reſpectively nominate them, give Warrants 
= to levy Taxes unpaid, c. [See the 43 Eliz. chap. 2. F. 9. And 
che Account of the Overſeers of the Poor, poſt.] This was the firſt 
= Statute made for the Relief of the Poor. Before the Reformation, the 
W Poor were maintain'd by Offerings and Oblations of pious Men, and 
by the Religious Houſes. | HY 
= Church-wardens by this Statute, are call'd Overſeers of the Poor 
nnd are to join with the Overſeers to make a Poor's Rate, c. But 
che Church-wardens, having diſtin Buſineſs of their own, do uſu- 
ally leave the Care of the Poor to the Overſeers only; tho' anciently 
We they were the ſole Overſeers of the Poor. OSS, -- N 
1 . or the better underſtanding the Nature of this Office, let us exa- 
mine what Sort of Poor the Overſeers are to provide for; their Dut 
in ſetting the Poor to Work, and in making Rates, &c. as alſo their 
Duty in paſſing their Accompts, —  _ 8 | 
1. It may happen that the Overſeers are to provide for three Sorts 
of Poor; 1. * By Tnpotency; as Infants, the Aged, the Decrepid, the (:) Dalt. ch. 
Blind, the Sick, the Lunatick or Ideot. Theſe the Overſeers are to 73 8.35. | 
© provide for. 2. By Caſualty; as Houſekeepers ruin'd by Fire, Water l 
und Robbery, Suretiſhip, or by Decay or Loſſes in Trade, or a poor | 
Man overcharged with a Number of Children. Theſe, having Abi- 
lity, are to be ſet to Work; but if not able to live on their Work, 
hey are to be relieved with Money. 3. By Prodigality and Debau- 
chery; as idle Perſons, Pilferers, Strumpets, &c. Theſe are to be 
{ent to the Houſe of Correction, to be put to hard Labour to main- 
tain themſelves, without being chargeable to the Pariſh. However, 
if they are not ſent to the Houſe of Correction, they are not to periſh 
for Want but Work muſt be provided for them. And if they be- 
me impotent by Sickneſs, or if their Work will not maintain them, 
there muſt be an Allowance by the Overſeers for their Support. 
The Overſeers are to provide an Houſe for Habitation for the im- () ait. ch. 
potent Poor only. [See the 43 Hs chap. 2.) But if Qevert Wage 73. K. 28. 
2 | ouſes 
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1 Houſes for Hahitation, The Juſtices wap toe nar bo {Weekly 

* Allowances it Money, as may Supply that Wanez thereby forcing the 
' Overſeers to: Hide them an Habitation to leſſenithe Allowance, 

| Ovetſcersvught to be very careful in enquiring whether the Poor 

that demand Relief of them are Sertled within their Pariſh, or with. 


| * in their Jutiſdiction. If not, they muſt endeavour to Remove them 
* to their proper Pariſhes. n eee 01 ee 


oor. Perſans gain a Settlement in a Pariſh, 1. By Birth, if Ba- 1 | 


62 ) Dalt. ch. ſtards or V agrants. A Baſtard muſt: be with the Mother at the 


d 


” 
| 
| 
ag. 16 d agg . re ha tos | 7 0 
Netelutions Charge of the Pariſh, while a Nurſe-Child, till ſeven Years old, 
of the Juſti- and aſterwards be ſent to the Pariſh where born to be provided for; A / 
65 1.33 en. the Mother or reputed Father not being able. » As for Children A 
73. pag. 159, born in common Gaols and Houſes of Correction, their Parents being AN 7 
67> Priſoners, they are to be maintain'd at the Charge of the County, 
For Fagramts, ſee 12 Ann. chap. 23. and Obſerve there who are to i 

be accounted Vagrants; the Manner of their Conveyance to the Place i 

of Their Birth. . 2. By Continuance of forty Days in a Pariſh, 

to be accounted from Publication of Notice in Writing, which he or 

ſhe ſhall deliver to the Church-warden or overſeer of the Poor, with i 

Notice of the Houſe of his or her Abode, and Number of his or her 

Family; which ſhall be read immediately after Divine Service in tie 

; Church or Chappel of the Place the next Lord's Day, and ſhall be 
| regiſter d by the Church- warden or Overſeer in a Book kept for the Wil 
Accounts of the Poor, in pain of forty Shillings to the Uſe of the i 


"BS - 


Party grieved [See the 13 . 14 Car. 2. chap. 12. 1 Face 2. chap 17, 
2& 4W.& M. chap. 11 .| 3. By executing a publick Annual! Office in Wi 
the Pariſh.and Town on his own Account. Quere, Whether Curats Wl 
or Pariſh-Clerks gain a Settlement by executing of their Offices in 1 
Pariſh? 4. By Paying a Share to the publick Taxes of ſuch Towns, » 
Church or Poor's Rates, c. not publick Taxes to the King. , 5. i 
any unmarried Perſon, not having Child or Children, ſhall be lawful 2 
ly bired for a Tear, ſuch Service for the Year ſhall be deem'd a good Bi 
Settlement without Notice, Oc. [See 8 & 9 W. 3. chap. 30.) 6. Be 
ing bound an Apprentice, and inhabiting in a Town or Pariſh, 
7. Renting a. Tenement of Ten Pounds a Year. 8. Having a How 
or Land of their own, tho* under Ten Pounds a Year. {Wu ) 9. By 
Wandering. and Begging in a Pariſh without being Apprehended; 
where The Place of their Birth cannot be diſcovered. [See the 
\ 12 Ann. chap. 23. ] [See of Certificates, infra.] | | 
All theſe Caſes gain a legal Settlement; ſo that if any poor Per 
ſon was ſettled 1n a Pariſh by any ſuch Means, and hath not gain'd: 
Settlement elſewhere ſince that Settlement, he is under the Care 0 
the Overſeers of the Poor of that Pariſh where he laſt gain'd ſuch 


Settlement, if he falls into Poverty, and wants Relief. And when 


Ss Drs. 


* 


he himſelf is ſettled, his F amily muſt follow him. Fo wed 
55 the I 3 & 14 Car. 2 chap. 12. The forty Days Reſidence, & I. 
Renting Ten Pounds a Tear, gains a Settlement. Other: I Prov. 


two Tuſtices of the Peace (one Quorum) may by Warrant remove au 
Perſon not having gain d a legal Settlement (that is likely to becom 
chargeable to the Pariſh) to that Pariſh where he was laſt legally Ii 
led, unleſs he give Security to diſcharge the Pariſh. Perſons Grieve 
may Appeal to the Quarter-Seſſions. SE $i N 


'D — * N chap. 11. The Notice in WH riting as above- 
2 cho e pack Annual Office in the Totem or Pa- 
| 2 Faxes: in the Town, &c. Hiring e an in- 
a Per ſon e, e, 2 a: — 2. with Continnance in ſuch Service atcord- 
0 and Apprentice, 3 ua to be: Settlements. 
[See th 


e8& 9 \ ha 30.] But tho! poor Perſons haue pain'd a 
Lulenent in a Pariſb, none are to * fiewd'wo ſe Names are not 


mitted to have Relief, and the Occaſion of their Noce And no 
ot her all be allow'd to receive Collection, * 'by Authors 
and Seal of the next Fuſtice of the — or by Oe Seſ- 


except in Gaſes f Fe — 55 Diſtaſes happening : them or 
Ye fake, were | uch mn 8 not requiſite, 4 7 


By Vertue of theſs Words, And no yr ſhall be been to receive 
Collion but by Aut hority under the Hand and Seal of the next Fuſtice 

Peace; one * act allow Relief t to a . 9 Persons 5 which be- 
d Was quel ſuon d. | 


By: the 9 K 9 W. 3. chap. . Poor ener : Neg receive Relief, 
= bl, on the right Shoulder of * per Garment, wear a large Ro- 
man P. with he # firſt 2. of the Name of the Pariſh or Place 
where the ſaid Perſon inhabits ;, the poor Perſon ee fo wear . uch 
Badge to be ſuſpended rom his Allowance, and committed 

Houſe of Correction: And if the Overſeers relieve ſuch e 
vearing ſuuch a Badge, upon Conviction before ＋ ice by one Wir 
_ y forfeits 4 _ 

% Diſtreſs and oods, one My to ao Informer, the other 
5 the Poor of the A 

1 And if any Perſon ſhall come into a Place to inhabit, and Aber 


( Certificate to the Church-wardens or Overſeers of the Poor of the 
Place where be comes, under the Hands and Seals of the Church-way- 
Een or Overſeers of any other Place, atteſted by two Witneſſes, there- 
hig the Perſon mention'd in the Certific ce to be an Inhabi- 
tant le 45 ſettled in that Pariſh or Place, ſuch Certificate allow'd 
= two Fu uſtices 24 the Peace, ſhall give him a preſent Settlement till 
b. fonds-3n nee Relief; ty then he m - th be removed to the Place 
4 — whence ſuch Ame was brought. 5 

h tbe 9 & 10 W. 3. chap. 11. 840 Certificate ſhall not gain a le- 
We £41 Settlement by any Act „ unleſs the Perſon ſhall take a 
Lea. of a Tenement of ten Pounds a Tear, or execute ſome annual 
W Office in ſuch Place. 
By 12 Ann. chap. 18. Perſons bound Apprentices or being kuren 


nt gain Settlements by ſuch Apprenticeſhips or Services. 


The Overſeers having been inform'd what Sort of Poor are to be 
provided for, and what Things are requilite to make ſuch Poor ca- 
pable of Relief; It is 
2. The: Duty of Overſeers to provide for the Poor by Pr chem 
to Work, we making Rates for that hes aero For 


By 


regiſter d in the Pariſb- Hool, with the Time when they were firſt ad. 
ty under the 


ſuch Offence bs 9 by Gilnes, to be levied” 


Servants with Perſons coming into 'a Pariſh with Certificates, ſhall. 
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B By the 43 Eliz. chap 2. Overſeers muſt ſet the Poor to Work by , il 
| Dae oh by — 4 Rate upon every Inbabit ant, and 3 I 

ry Occ * Lands, Houſes, Tithes, Goal-Mines, or ſaleable U. 

7 and on Perſonal Eftates within the Pariſh, to raiſe a con. il 
venient Stock of Flax, Hemp, Wool, Thread, Iron, &c. to ſer th, 3 
Poor to Pork 5 0 relieve the Impotent and other Poor not able to work; b 

to put out Children to be Apprentices, &c. Fs it þ 3 


In which Statute, the Manner of the Taxation, the Aſſeſſment of 1 
the Father, Grandfather, Mother, Grandmother, and Children of 
every poor Perſon, [See of Parents and Children, ante, chap. 6. ] the 

Manner of levying the Tax, the Power of Juſtices of the Peace ii 
Corporations, the Liberty of Appeal to the Quarter-Seſſions upon 
Grievance, the Power of erecting Cottages for the Poor that are aged 


= * 


and impotent, &c. is ſet fortn. I: 


By the 3 Car. 1. chap. 4. The Church-wardens and Overſzer; 7 } # 
the Poor, with the Conſent of two Fuſtices. of the Peace (one Q. j 
rum) within their reſpective Liberties, may ſet up any Trade for fu. p 
ting the Poor to Work. Where there is no more than one Fuſtice of i 
Peace, it may be done by the Afſent of that one Fuſtice. -. = 

y the 13 & 14 Car. 2. chap. 12. Every Town and Vilage mi 
provide for their own Poor, where there are more Towns and Jil. ,, 
ges than one in any Pariſh, And two or more Overſeers ſhall he chr. , 
ſen in every Townſhip, &c. who ſball execute all Powers for the R ln 
' lief of the * under the Penalties mention d in the 43 Eliz. chap. . „ 
And Fuſtices of the Peace ſhall execute all ſuch Actt in every Tou- Wi.: 
ſhip, as appointed by the ſaid Statutes. | See the 10 Ann. chap. 11. « 


. * . Tink Act extends to all other Counties where there are large 5. | 
riſhes, as well as to thoſe Counties therein named, = 


By the 5 Georg, chap. 8. Where any Wife, Child or Children an 
left by their Husbanas, Fathers or Mothers, upon the Charge of il. 
Pariſh, The Church-wardens or Overſeers of the Poor of ſuch Pari, 
by Warramt from Any Two Fuſtices of the Peace, may ſeize ſo mul 
7 the Goods and Chattelt, and ſo much of the Annual Profits of tn 
ands and Tenements of ſuch Husband, Father or Mother, as Tu Wi 
ſuch Fuſtices ſball direct, for the Diſcharge of the Pariſh, and for tilt 
Providing for ſuch Wife or Child. Which Warrant being 72 
at the next Quarter-Seſſions, The Fuſtices there may make Order fi 
the Church-wardens and Overſeers to Diſpoſe of ſo much of the Good 
4 and Chattels by Sale, and to Receive ſo Mic of the Rents and Pro . 
fits, as they ſhall thinł fit. 83 eng? b 


For the further Maintenance of the Poor, there are Fines and T.. 
Feitures payable to their Uſe in the Srarutes concerning Alchouls Wiſh 
Alehouſe-keepers, Tippling and Drunkenneſs, Clothiers, Exciſe, ut 
lawful Games, taking and killing the Game, Sabbath- breaking, pro 
fane Curſing and Swearing, Highways, Weights and Meaſurs 
Burying in Woollen, Sr. — 
| | | j 
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[See the 4 & 5 Ann. chap. 14. 


B the 43 Eliz. chap. 2. The Overſeers muſt within four Days aF 
tes 1% End of their Tear, and after other Greer 3 
au yield up to two Fuſtices of the Peace (one Quorum) an Account, 
Kc. and pay the Surpluſage thereof to their Succeſſors, in pain of 
Wh :enty Shillings and for every Default in this or in any other Part of 
W cheir Office, and Commitment to Gaol, &c. [See 30 Car. 2. chap. 3. 
For their Account concerning Burials in Woollen, &c.] When one 
Pariſb extends into ſeveral Counties. or Liberties, the Overſeers ſhall 
an Account to the Fuſtices or Head Officers of both Places, 
Don Action brought for the due Execution of this Statute, the 
= Defendant may plead the General Iſſue, and give the ſpecial Matter 
gi: Se and * recover treble Damages and Coſts. [See the 
ac. 1. chap. 5. | 8 8 WI 
55 ce 3 & 4 W. & M. chap. 11. The Evidence of Pariſhioners 
4% be taken concerning Money miſ-ſpent by Overſeers, in the Courts 
=: Weſtminſter, or at the Affzes ; as in the Caſe of Church-wardens, 
/upra. fi 


= [See who are exempted from ſerving Parochial Offices, ſupra, Tit. 
WConftables, at the End.] | a 


VIII. Sirveyors of the Highways and Bridges, & c. are created by Of Survey- 
Statute, and are Officers, of a Pariſh or Place, appointed to repair and 1 
Wy keep in Repair the Highways, Oc. There are three Kinds of (z) : Ing. 
Ways. Ter, a Foot-way only. Acts (from Agendo, to drive) a Foot 5% * 
and a Horſe Way too. This is vulgarly call'd a Pack and Prime, or 
Drift way. Via or Aditus, a Foot-Way, Horſe-Way, and Cart- 

Way. Now any one of the Ways before-mentioned may properly 
enough be call'd the Highway, if common to all the King's People. 
And ſo may a River that is common to all Men; and a private (4) 2 Inv. 38. 
Way that leadeth from Town to Town, and is a Thorough-fare. 
hut not ſuch a private Way as leadeth to Church, a private Houſe, 
or to the Fields, or to a Village, and terminates there, and is for the 
WT particular Benefit of the Inhabitants of ſuch a Pariſh, &c. [See of 
WW ys, Book 2. chap. 2.) Thele ought to be repaired by the Village 

or Hamlet, or ſometimes by a particular Perſon. A common Street 
wa City, Sc. is a Highway, and is to be repaired by the City, &c. 
in which it lies. [See 1 Georg. chap 52. F. 9.] But with Regard to 
ine Duty of Surveyors # Thoſe Highways that are Drift-ways or (3) 1 Vente. 
Cart-ways, that lead from Market to Market, that are Ways for all 189. 

ravellers, and are great Roads, or do communicate with them, = 

only 


Au liſlitue of the N Book I 


3 ce) 2 Inſt. 
05. 
, Roll. Abr. 


392, 


(4) 3 Cro. 
266, 267. 


(e) 1 Roll. 
Abr. 390. 


n repair them or any Part of them. By Encloſure, the Subject is hin N 


Waſte, or the Land-Owners on both Sides of the Way. For. he Lay 1 


the Privilege which He hath of a Free Paſſage for all His People, 4A 


' fifteen Days after; who are to appoint, by an Order under their Haul 


only under the Surveyor's Care. Highways depend much. 1 Re. lf 

3 ſo that nothing more particularly can be determin'd about 
em. wk - | e 

The Freehold of Highways and Bridges is in him that hath the 

Freehold of the Soil; either the Lord of the Manor, as part of Hi 


29 
= 


preſumes, That the Way was at firſt taken out of the Lands of the 
Party that hath other Lands adjoining to it. It is call'd the Ling: 
Highway, not that he hath any Property in the Soil, but becauſe of 


2 W 


The Freehold of a High-Street is in the Lord of the Manor; and the 
People have nothing there but a Liberty of Paſſage. _ —_ 
The Freehold and Profits of a Way that leadeth into the Field; 
is in him that hath the Land next adjoining. we ” F 
4 An ancient Highway cannot be chang'd without the King's L. 
cence, upon a Writ of Ad quod Damnum See 8 9 V. 3. = 16.) 8 } 

But when I ſay that Bader and Cart-ways are only under the 
Surveyor's Care, it muſt be underſtood that he js not bound to repair i 
them * if any are obliged by Preſcription generally in. Reſpect a 
the Tenure of their Lands, or by Encloſure of Lands adjoining, t» AY . 


der'd from going upon the Land when the Ways are bad. For i 
there is a Highway, and the Way is miry and deep, the King's Sub 7 
jets may go upon the Ends and Outlets of Lands ad joining the V / 
(lying in an open Field, without being encloſed) for theſe Outlets WM ;; 
Srudved to be Parcel of the Highway. The King's Subjects mul 
have a Paſſage, and are not forc'd to go upon the miry Track; fron Wi f, 
whence it follows, That if the Lands ad joining are ſown with Gn 
the King's Subjects in this Caſe may go upon the Corn, Sc. 
Of Common Right, or by Common Law, the Occupiers d 7 
Lands in the Pariſh ought to repair the Highways; and no Agre | 
ment with any Perſon can take off this Charge which the Law la 
upon them. | | 
The Statutes in Aid of the Common Law, ſet for the Manner « 
Chooſing Surveyors, and their Qualifications; their Duty in Repairin 


Highways and Bridges; their Duty in gathering a Rate for that Pur 


Poſe, and their Duty in Paſſing their Accounts. 
I. As to the Manner of Choaſing Surveyors, and their Qualijss 
 210NS. | | 
By the 3 & 4 W. & M. chap. 12. The Conflables, Churcb- warden 
Surveyors of the Highways, and the Inhabitants in every Pariſb «i 
to meet on the Twenty-ſixth of December in every Tear, (1mleſs it v1 
pens on @ Sunday, and then on the Twenty-ſeventh) to return 4 Li 
4 Perſons qualify'd to be Surveyors, to two or more Juſtices of 9 
Peace at a Special Seffions, to be held the third of January, or roth 


and Seals, out of the Lift return d by the Conſtables. &c. (on pain j 
: "wy Shillings) one or more to be Surveyors, And if he that is no 
: nated refuſes to ſerve, he forfeits five Pounds, to be levied by Diftrlſh 
by Warrant of two Fuſtices, one Moiety of "the Forfeiture to go to ti 
Informer, the other to the Repair of the Highways, and then anot li 
to be appointed, upon like Forfeiture, if be refuſes to ſerve. If * 7 
| " « | Able 
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__ K 1 & c. ſball nor Return tbe ſaid Lift of Names, len | A them 
Hh, eelaBing fool Forfeit Twenty Shillings, &c. | 4 x, 


But no Officer is named to whom the Warrant ſhall be directed. 


The Perſons qualified muſt have an Eſtate of ten Pounds a Tear, 
either in their own Right, or in the Right of their Wives, or they 
muſt be worth a hundred Pounds in Perſonal Eſtate, or rent thinty 
Pounds per Annum. F none in the Pariſh are thus qualified, a Lift 
muſt be made of the moſt ſufficient Perſons: | 


2. As to Repairs of Highways and Bridges. 3 
The Statutes relate to the Preventing Obſtructions and Decays in 
Highways, and to Thoſe that are to Work and Repair the Highways. 
For Preventing Obſtructions and Decays in Highways and Bridges 
belonging to Them. 5 : 5 


By the 3 & 4 W. & M. chap. 12. (The ſame Statute) None ſhall 
n in the Highway (not twenty Foot broad) any Obſtructions or An- 
yance, in pain five Shillings, to be levied by Diſtreſs, &c. and 
= the Poſſeſſors of Lands next adjoining ſhall remove and diſpoſe of 
Timber, Stones, Dung, &c. laid in the Highway, to their own Uſe. 
If they neglect to clear the Way, and to cleanſe their Ditches, &c. 
adjoining thereunto, and to lay ſufficient Trunks or Bridges, where 
there are Cart-ways imto the ſaid Grounds, by the Space of ten Days 
after Notice given by any of” the Surveyors, they forfeit FA Shillings 
or every Offence, to be levied by Diſtreſs, &c. > 

= No Thee, Buſh or Shrub ſhall be permitted to grow in any Highway 
not twenty Foot broad, but muſt be cut down by the Owner of the 
Land where it ſtands within ten Days after Notice given by any of 

the Surveyors, on pain of five Shillings for every Offence, to be levied 


4, fore ſaid. [See the 13 Ed. 1. chap. 5.] 


Poſſeſſors of Lands adjoining to Highways not twenty Foot 

broad, ſhall * Lis Heapes as, right wy from the Roots. . 
_ Surveyors may make Drains thro the Lands adjoining , and ſhall 
nate every Cart-way leading to any Market-Town eight Foot broad 
4 leaſt; and as near as may . upon the Level. 
Cauſeways for Horſes muſt be three Foot broad. IE 
y tbe 7 & 8 W. 3. chap. 29. He that removes any Poſt, Block, 
Ke. ſet up for ſecuring Horſe and Foot Cauſeways from Waggons, &c. 
Hall, upon Proof by one Witneſs before a Fuſtice of Peace, forfeit 
wenty Shilling s, | 
= LE the 8 & g W. 3. chap. 16. Five Fuftices of the Peace at their 
Quarter-Seffions may widen any Ways to eight Tards in Breadth \ and 
by a Fury aſſeſs a Recompence to the Owners, to be paid by thoſe who 
ought to have repair d the Highway. But they cannot pull down any 
Houſe, or take awa any Ground from a Garden, Perſons aggrieved 
may appeal to the Fudger at the next Aſſizes. | 

Fuſtices at their ſpecial Seſſions may direct their Precepts to Sur- 
Veyors to erect Stones or Poſts where Croſs-ways meet, with Inſcrip- 
| tons directing to the next Market-Town, under the Penalty of ten 
Shillings on the Surveyor's Neglect. | i : 
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ful to the Highways into any Man's Ditch, take Rubbiſh or ſmal! 


(f) 2 $aund. 
I 60. 


Kelynge 34. 


1 Ventr. 256. 


. 
„ 


| Horſes, &c. in Length, upon pain of five Pounds, one Moiety to th 
Sierveyor of the Place, for Repair of the Highway, the other Moch 


vengers to cleanſe the Streets in Cities, Sc.] 


mentioning Corn unthraſhed, and Coals) Chalk, 
Materials for Building, Stones 4 all Sorts, Ammunition and Arti: 


Waggon, &c. with more than five Horſes, &c. forfeits frve Poundi, 


By the 5 Eliz. chap. 31. Surveyors may tum 4 Water-Courſe bur. 


Stones in any Quarry ready digged in any Man's Ground within thy 
Pariſh; a; 158 Def 9 Kabi to dig for Gravel, Sand, Cin. 
ders, and likewiſe to gather Stones lying upon. any Man's Land: 
within the Pariſh for + Amendment of the Highs 3 provided 
they do not dig in the Houſe, Garden, Orchard or Meadow » an 
Perſon, or in any more Pits than one in any encloſed Ground; and 
not above ten Yards over at the moſt; and that they ſhall canſe the 
Pit to be filled up with Earth, at the 7 the Pariſhioners, 


upon pain of five Marks to the Owner of the Land, to be recovered by 


Action of Debt, &c. [See the 4 & 5 V. &. M. chap. 12. Where 1 


Gravel and other Materials are bought by Surveyors, infa. 


' The Preſentmens of Defunle by one Tuftice of the Peace in Seſſn J 


upon bis own Knowledge, ſhall be a Good Convittion. And any two of 


them (one Quorum) may aſſeſs 4 Fine. However the Delinquent ſhall Þ | 
be admitted to his Traverſe, as in other Caſes. — 


f He cannot take a Traverſe to the Want of Repair of ſuch High- 
way, but he may traverſe or controvert his own Obligation to it. 
| the 1 Georg. chap. 52. Concerning the Appointment of Seu: 


. 
- 


By the 1 Georg. chap. 52. Surveyors appoimted as aforeſaid, mi 
within fourteen Days after the Acceptance of their Office, and | 
from Time to Time every four Months (or oftner, ̃ required by War 
rant of two Fuſtices) View the Roads, common Highways, Brid: 
ges, Cauſeways, &c. belonging to ſuch Highways, with all Nuſances 
and Encroachments made upon them, and give an Account in IWritin 
upon Oath to the Fuſtices, at their next Special Seſſions of the State if 
the Highways, &c. See more of this Statute, infra.) 

By the 1 Georg. chap. 11. No Travelling Waggon, Cart or Cir 
riage with any Burthen (ot her than Carriages employ'd abo Husbar 
dry, and in Manuring of Land, and for carrying Hay, Straw, (ut 

Timbs, for Shipping, 


lery of the King) ſhall go upon the common Highway with above fit 


to the Proſecutor, to be levied by Diſtreſs of the Horſes, 8c. by an 
Perſon whatſoever without any 2 arrant, to be delivered to the Su. 
veyor or other Pariſh-Officer of the Place where, &c. and F the Pe 
nalty is not paid within three Days, the ſaid Surveyor or Pariſb- Oil 
may by Warrant of one Fuſtice ſell the ſaid Diſtreſs, and deliver itt 

oney to the ſaid Fuſtice to be diſtributed, &c. rendering ba 
the lus, &c. and be that aſſiſts in the Driving any Travelln, 


to be levied and diſpoſed of in like Manner. 
Conſtables or Surveyors, wilfully fufering any Waggon or Cart 0 
paſs in other Manner than is allow'd, may be fined by one Fuſtice 7 


the Peace. [See 22 Car. 2. chap. 12. 3 C 4 W. &. M. chap. I 
708 V. 3. chap. 29. 6 Ann. chap. ag.] 


I 
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| be Perſon ſeizing the Cattle, ſhall neglect to bring them to the 

* j a _ be hall forfeit twemty Pounds, &c. [See 9 Ann. 
. 8. 

ch Þ 18.1 1 Georg, chap. 52. Every Perſon (who ought to ſcour 

Ditches and uſual Water-Courſes adjoining to 2 that ſhall for 

thirty Days after Notice neglect to do the ſame, or ſhall leave the Earth 


Ditches in the Highways for eight Days, on Oath of a Surveyor 
25 the Fuſtices, at their Special Seſſions, ſhall for 1 he 
Tards not ſcoured forfeit Two Shillings and Six-pence, and the Sur- 

vepors ſpall ſcour them, and make new Ditches thro' the Lands ad. 

| mn q &c. t 

is Þ the 5 Georg. chap. 12. No Waggon Travelling for Dire /hall 
he Drawn with more than Six Horſes; And no Cart Travelling 
for Hire ſhall be Drazon with more than Three Horſes, upon For- 
feiture of All the Horſes above the Number allow'd in each Caſe, with 
all Accoutrements, to the Uſe of the Diſtrainer. 3 

The Diſtrainer muſt Deliver the Horſes, and other Things. ſo ſeized, 
to the Conſtable, or other Pariſh-Officer of the ſame, next or adjacent 

Tun or Pariſb, till the Diſirainer ſhall make Proof on Oath before 

ſome Fuſtice of the Peace of the Offence committed; and then the 

 Fuſfice is to iſſue His Precept to the Con able, &c. to Deliver the Hor- 

E ſes, &c. ſa forfeited to the Party, who ſeized, for His Sole Uſe and 

8 Benefit , paying the Charge of Keeping and Securing the Other Things 
as the Fuſtice ſpall Allow. | | 

WMW Vaggon Travelling for Hize having the Wheels bound with 

= S$Qreks Fire of leſs Breadth than Two Inches and a Half, when 

Vorn, or ſet on with Roſe-headed Nails, ſhall be Drawn with more 

W 2: Three Horſes, upon Forfeiture of All the Horſes above Three, 

Ws :2ith all Accoutrements, to be ſeized and apply'd as aforeſaid. 

Ai Perſon ſhall Hinder, or Attempt to Hinder, the ſeizing, &c. 

don Oath made by One, or more Witneſſes, oo a Fuſtice, He ſhall 

be committed to the Common Gaol for three Months without Bail, and 

Forfeit for Every Offence ten Pounds, to be levied on His Goods and 

Chattels by Warrant from ſuch Fuſtice. And if the Penalty is not paid 

within three Days 2 the Diſtreſs, then the Perſon Diſtraining may 

ſell the Goods, rendring the Overplus to the Owner, deducting the 

Charge of the Diſtreſs and Seizure. 3 

Provided, That this AG ſpall not extend to ſuch Carriages as are 

employ'd about Husbandry, or in carrying Cheeſe, Butter, Hay, Straw, 

Corn unthrafb*d, Coals, Chalk, or Any One Tree or Piece of Timber, 

or Any One Stone, or Block of Marble, Carravans, and the Covered 

Carriages of Gentlemen for Private Uſe, or To Timber, Ammuni- 

tion, or Artillery for the King's Service. [See the 6 Georg. chap. 6. 

For Preventing the Charge of exceſſive Loads of Meal, Malt, Bricks 

and Coals within Ten Miles of London and Weſtminſter.] 


Noze, That the 5 Georg. chap. 12. relates only to Waggons and 
Carts Travelling for Hire. ; | 

[See the 1 Georg. chap. 57. For Regulating Hackney-Coaches, 
Carts, Fc. within the Cities of London and Weſtminſter, and the 
Weekly Bills of Mortality. 
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An Inſtitut 


* 


Ihe Work and Repairs are to be in the following Manner: 


y the 2 & 3 Ph. &. M. chap. 8. Every Surveyor is to appoint o Wl 
Days (ſix Days by the 5 Eliz. chap. 13.) to all Perſons that are lu. 
' ble\to' attend and work, for providing Materials for the Amendn WY 
- ef the." Highways, giving Notice in the Church the Sunday a. 
Eaſter of the feveral | | 


or Plong b-land in Arable or Paſture, and every Honſbolder, Labour: Wil 


ways z) and every other Perſon keeping a Draught or Plough i: 


(s) Raym. 
186. 

Dalt. ch. 50. 
P. 105, 106. 


every Day that Default ts made, 


for each Draught, tho' he hath no Land. Again, 
no hired Servant for a Tear, muſt either work himſelf, or hire one f 


2. chap. 12, The Penalty is one Shilling and Six-pence. 

the City of London) that ſhall be Melee in the Payment of any Su 
s 

and being none of the Parties chargeable for the Amendmen ( 

Highways by any former Law, but as a Cottager, ſhall find tu 

able Men yearly to labour in the Highways at the Times appointed. 


ſture, 7 in ſeveral Pariſhes, ſhall be chargeable to the Mendin 
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e of the Book 

Now having ſeen how Decays and Annoyances in the Highway, 
are to be prevented; Let us conſider who are obliged to work and 7 
pair the Highways where they want to be amended and repair d. 


Days by him appointed. 


Perſons liable to work, are every one that hath a Draught or Plow), il 


P A 


or ( ottager. 


Therefore by the ſame Statute, Every one having 4 Team, or (6: ; 1 
cupying 4 Plough-land either in Arable or Paſture (interpreted 1 
the 7 & 8 V. 3. chap. 29. to be fifty Pounds per Annum in Wood 
land, or any other Land within any Statutes concerning the High. 


A > £z . 


chargeable to ſend a Team, and two able Men with Tools convenient WY 
to work eight Hours every Day, in pain to forfeit ten Shillings u 


If a Man hath eight Plough- lands, tho' *tis all Paſture, he ough : I T 
to find eight Teams for fix Days, whether he keep any Draught a 
no. So if he hath ſeveral Draughts, he is bound to fend a Ten 


Every Houſholder, Labourer, and Cottager, able to work, bein 2 


work on each of the fix Days. And all of them muſt work eight Han Wil 
every Day, under the Penalty of one Shilling a Day. 2 the 22 ( 


y the 18 Eliz. chap. 10. Every Perſon (except ſuch as dwell i 4 


fidy to her Majeſly to five Pounds in Goods, or forty Shillings u 
Lands, or above, during all ſuch Time as he ſhall ſtand ſo ofa 2 


And every other that ſhall occupy a Plough-land in Tillage or I. 1 
of the Ways within the Pariſh where he dwelleth, as if the Plorgb- lan 


had lain all in the ſame Pariſh. | 
By the 22 Car. 2. chap. 12. In ſuch Places where Carts are & 
uſed, the Inhabitants muſt ſend Horſes, &c. to carry Materials u 
amend the Ways, with able Perſons to work with the ſame, unde 
the like Penalty as is appointed for Carts and Teams. Any one cu 
victed 7252 a Fuſtice of Peace by the Oath of one Witneſs, or Vi" 
of the Fuſtice himſelf, to have reſiſted any employ'd in the Execui 
of the Statutes concerning Highways, or of Reſcuing Goods diſtrai” 
y Vertue of them, forfeits forty Shillings, &c. | 0 
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By the 1 Georg. chap. 52. Surveyors muſt give an Account to the 
Fuſtices ar the next ſpecial Seſſions in Writing upon Oath, of the 
 Neolefs of Labourers, or of thoſe that are to find Labourers or eams. 
2 — the Penalty of fue Pounds. | See the 3 & 4 W. & M. chap. 12. 
nd the Fuſtices at their ſpecial Seſſions under their Hands and Seal; 
may order the Repair of thoſe grear Roads which moſt want Repair, 
with the Time and Manner. And the Surveyors ſhall take the moſt con- 


venient Time of the Tear to repair them before Harveſt, and ſummon 
the Teams and Labourers, &c. 4 


See more of the Power of the Juſtices in Corporations in the ſame _ 
Ws Statute. And fee the 13 Car. 2. chap. 2. 22 & 23 Car. 2. chap. 17. 

2. & M. chap. 8. 8 & 9 V. 3. chap. 37. wherein the ſole 3 
of Cleanſing and Repairing the Streets, Lanes and Paſſages within 
the City of London, and the Liberties thereof, is in the Lord Mayor, 

WF Aldermen, and Commons in Common Council Aſſembled ; as alſo all 
Matters that concern the Ways, Sewers, Drains, Vaults, Sc. Here the 
Manner of Taxing by Commiſſioners, and the Office of Scavengers 
who are in the Nature of Country Surveyors is ſet forth. [See alſo 
the 10 Ann. chap. 11.] eq 
Note, That“ Perſons in Holy Orders are adjudged to be within C) i Ventr. 
che Purview of theſe Statutes, by Vertue of the General Words, 273: 
(via.) every Houſholder, Inhabitant, Pariſbioner, He that keepeth a * 

Draught, &c. | 3 | 
= In the Statute of the 43 Eliz. concerning the Rate for the Poor, 
iches are expreſly mention'd, to which the 3 £7 4 V. & M. chap. 12. 
concerning the Highways does refer. [See 3 & 4 V. &. M. infra. 

Concerning the Rate.] 

See the Rules for Indictments for not Repairing, c. 2 Roll, Abr. 

? 5 79, 90, 81. | 
Note, That as to Bridges 1n the Highways, and not belonging to 
che Highways, the whole County (not the Pariſh) is to repair them (3) 2 Inſt. vs. 

by the Common Law. But Owners of Land may be charged, by 79: 792: 
Reaſon of the Tenure of their Lands, or by Preſcription but not ag mh 
otherwiſe, Perſons Spiritual or Temporal, Corporate or not Cor- Dan. Abr. 
orate, are bound to Repair Bridges, by reaſon that They and Thoſe, 743: 

Whoſe Eſtate They have in the Lands or Tenements, are bound in 
eſpect thereof to Repair the ſame. And as to Preſcription, Bodies 
BE olitick are bound by a general Preſcription only, becauſe they are 

Nocal, and have a perpetual Succeſſion : But Natural Perſons cannot be 
pound by the Act of the Anceſtor without Binding and Aſſets, or ſome 
Wpecial Reaſon, A Man cannot be charged by a general Preſcription 
Wo do what his Anceſtors have done. So that a Private Perſon may 

Pe obliged to Repair a Bridge by Reaſon of Tenure but not by Rea- 
on of Preſcription only; whereas a Body Politick may be bound 
3 ther by Reaſon of Tenure or Preſcription. [See Of Anceſtor and 
er chap. 6. Ante, and Of Preſcription, Book. 2. chap. 3. Poſt.] 

I Part of a Bridge lies in a Franchiſe out of the County, thoſe of 
le Franchiſe muſt repair that Part, and the County the other Part. 

ind ſo it is if it be in two Counties. | 
a Man maketh a Bridge for the common Good, he is not bou nd 
o repair it; or if a Biſhop hath of Alms once or twice repaired a 
Bridge, 


Bridge, it bindeth not; but it is Evidence againſt him that he ought I 


Fed, That the Highways, . Bridges, (which ought to be i 


An 'Inftitate of the Book I 


to do it of Right, until he prove the contrary. But if Time out of 
Mind he and his Predeceſſors hath repaired it of Alms, this ſhall bind 
him to it. If one hath Toll (call'd Pontage) for Men and Cattle 
paſſing over a Bridge, he muſt have that Right by Preſcription or Sta. 
tute; and in lieu of the Toll, he ought to repair it. | See of Fair, 
and Markets, Book 2. chap. 2.] * None can be compelled to make , 
new Bridge, where there was never any before, but by Act of Par. i 
liament. | th | Ke Os Yi 
Thus it is by the Common Law. But 


By the 22 H. 8. chap. 5. Four Fuſtices (one Quorum) ſhall in Sefin; Wl 
enquire, Hear and 8 the Annoyances 4 Bridges, and i 
Highways at the End of ſuch Bridges, and ſhall charge ſuch 62 ſoon „ 
Repair them, And where it cannot be known what Hundred, (in 
Town or Pariſh, Perſon certain or Body Politick, ought ta rep Wi 
them, They ſhall be repaired by the County or Riding, City or Tom 
Corporate, wherein They are Praited, And if They are e in 
two ſuch Precincts, the Inhabitants there ſhall repair the ſever Wi 
Parts reſpectivelyj. And the Se ch may in this Caſe ſend Prot 
out of their Furiſdiftion, &c. | See the Expoſition upon this Statute 
2 Inſt, 700, 701, 702, 703, 704, 705, 706. ] 


No private Bridges are within that Statute, but only ſuch as av WR 
common in the Highways, and are not to be repaired in the ſane i 
manner as Highways. en 
| [See the 1 Ann. chap. 18. infra. An Act to explain and alter the 
22 H. 8. chap. 5. Concerning the Repairing and Amending of Brides 
in the Highways. 1 all 

See alſo the Sratures which concern Highways and Bridges in part 
cular Places, as collected by Nelſon in his Office and Authority . 
Fuſlice of Peace. 6th Edit. Tit, Highways.) 

3. It is the Duty of Surveyors to gather Rates for the Amendnen 
of the Highways and Bridges Fasel to the Highways. 


y the 3 & 4 W. & M. chap, 12. Upon Notice given by the Sw 
veyors to the Fuſtices in their Special Seſſions, and Oath mad. 
what Sums they have expended for buying Materials, &c. to repair tb 
Highways; the Fuſtices or any two of them may cauſe an equal Rat 
to be made to reimburſe them, according to the Method preſcribed i 
the 43 Eliz. chap. 2. For the better Relief of the Poor; [in which 16 
every Occupier of Woods, Lands, Tithes, &c. js included as af 
1aid.] Which Rate being allowed by the ſaid Fuſtices in their it 
cial Seffions, may be levied by Surveyors, on Perſons refuſmg to pa), 5 
way of 17 and Sale of their Goods, &c. | 

If the Fuftices of the Peace at their Quarter Seſſions ſhall be ſatif 


paired by a Pariſh, Cc.) Streets, Pavements, within a Pariſh, &c. cu 
not be ſufficiently amended without the Help of this Act, they ml 
cauſe Aſſeſſments upon Perſons uſually ratable to the Poor to be n 

(not exceeding in one Tear Six-pence in the Pound of the yearly Valit 
of Lands, &c.) nor of Six-pence for twenty Pounds perſonal Eftate) , 
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30 fovied in ſuch Manner as the Fuſtices in Seffions ſpull diretti. ¶ See 
. Georg. chap. 52. g. 6. 1 ITE | 1117 ö ett wp ' | | 

= Here the Clergy are chargeable to the Highways, Gc. as well as 
| * or a further Help, AJ Fines and Forfeitures for not amend- 
„g che Fhghwaye, (ball be levied into the Hands of Surveyors (not 
he retiirned into the Exchequer). zo be applied towards the Amend- 
mm of ſuch Highways. And if any ſuch Fine, &c. impoſed upon 
m Pariſb, ſpall be levied upon one or more of the Pariſhioners, any 
W 120 Fuſtices at their Special Seffions, upon Complaint, may by Wat- 
rant canſe a Rate to be made to reimburſe them ;, which the Surveyors 
Wb] levy, and pay within a Month after the making there. 

= A Fuſtice of Peace neglecting His Duty, which this Act requires, 
ball Forfeit Five Pounds; One Moiety to Him that will ſue for the 
ame in Any Court of Record by Action of Debt, &c. the Other Moiety 
to be employ d for the 9 ray of the Highways of the Pariſh, where 
“e Perſon ſuing (pail Inhabit. 1 3 

= Surveyors (after the Acceptance of Their Office) neglecting Their 
Duty by this Act ſhall Forfeit for every Offence Forty Shillings. [By 
the 6 Ann. chap. 29. Five Pounds. ] to be levied on their Goods and 
Cattle by Warrant under the Hands and Seals of Two or more Fu- 
= //ices ; One Moiety to the Informer, and the other Moiety toward the 
ehair of the g of the ſame Pariſp, &c, | See the 1 Georg. 
Sb. 52. F. 5. Concerning Fines, c. miſapplied.] | 

* 5 the 7 & 8 W. 3. chap. 29. If any Inſhip or Vill, which uſes to 
repair their own Highways, ſhall have levied and employ'd Six- 
bence in the Pound Wo the Repairs, and that is not e, the 
Voices at the next Special Seffions may order the whole Pariſh to con- 
WS cribute to the ſaid Repairs. | 


— 
* 


„ 


As for Bridges belonging to the County, &c. 75 


. 


WT Repairs of decay'd Bridges are taken away. The Clergy therefore are 
charged in reſpe& of their Spiritual Poſſeſſions towards the Repair 
W of Bridges to be repaired by the County, &c. as well as toward the 
Repair of thoſe Bridges which are known to belong to Pariſhes, c. 
uo the Explanation of the Word Inhabitant, 2 Inſt. 702, 703, 
704. | 


By the 1 Ann. chap. 18. The Manner of raiſing the Tax for ſuch 
Bridges 3s directed af large. 5 | | 
By which Statute, The Juſtices in Sefſions, upon Preſentment, (where 
it cannot be known who ought to repair a Bridge) may aſeſs every 
Town, Pariſh or Place in Proportion, as uſually hath bern aſſeſſed. 
And the —_— aſſeſſed is to be levied by the Conſtable of each Pariſh, 
&c. or by ſuch Perſon as is appointed Treaſuver, &c. e 

Officers neglecting their Duty, forfeit forty Shillings, and the Trea- 
ſurer five Pounds, to be applied to the Repair of the Bridge, © 

No Fine for not Repairing ſuch Bridges, and the Highways as the 
Ende thereof, ſhall be Returned into the Exchequer, &. S fball be 

urned to the Treaſurer, and applied by the Fuſtices towards the 

Re- 


In the 22 H. 8. chap. 5. By the Word * Inhabitants, All Privileges (m) 2 Inſt; 
of Exemption, tho' by Act of Parliament, from Contribution to the 7“ 
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thereof. more of this Statute, infa. 
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Oath of all Moneys received, which ought to be employ d in amend; 
the N and how it was diſpoſed of. And if 


Fuſtices, 


5 the. 1 Georg. chap. 5. No Fuſtice's Clerk, &c. ſhall receive 4s 
Money for the Oath or Account, on F orfeiture of 10 J. to be Ne 


ver'd in Any Court of Record. 


By the 1 Ann. chap. 18. The Money received for Repair of Bridgs f 1 


Rebuilding and Repairing ſuch Bridget, and Highways at the Eng, 
4. It is the Duty of Surveyors to paſs their Accounts. There. 


Jy. be 3 & 4 W. & M. chap. 1 2. The Surveyor before be is diſchar 1 
ged his Office, ſhall at ſome Special Sæſſions give an Account a 3 
any We | f 
his Hands, he ſball deliver it to the next Surveyors, and in Caſ: m 
Failure, ſhall forfeit double the V. alue, to be levied by Warrant of tu I 


[intended by this Act] 7s to be accounted for according to the Or 


of the Fuſtices in Sefſions., | 


Fuſtices may allow Perſons concerned in the Execution of this 4if 3 
Three-pence.in.the Pound. | See more of this Statute, poſt, and when y 


Action muſt be laid. Book 4+ chap. 4.] , 


[See the 43 Eliz. chap. 4. Concerning Commiſſioners to be auth Wl 
rized to enquire of the Miſ-employment of Lands or Goods, 6: 
given for Repair of Bridges, Cauſeways, Highways, &c. and ſee t 


22 Car. 2. chap. 12. Concerning Lands given toward the 4 uh 


Bridges, Highways, c. and the Duty of the Truſtees, c. 


plead the General Iſſue, and if Fudgment be for them, t 


So much concerning the Duty of Surveyors as to Repairs, Ra 


and their Accounts. 9 ; | 
There are ſome Statutes concerning the Courts which have Cogn: 
zance of theſe Matters. 3 


By the 2 & 3 Ph. & M. chap. 8. Stewards in Leets haue Power | 


enquire en Highways, and may impoſe Fines upon ſuch as nu 
E 


Defaults, according to the 18 Eliz. chap. 10. 


By the 3 & 4. W. & M. chap. 12. All Matters concerning Highway, 3 


&c. ſhall be determined in the County where they lie, and not elſerben 
And no Preſentment, Indictment or Order made by Vertue of thoſe A 
ſhall be moved by Certiorari out of the County; (provided the Juſh 
act within their Power.) And in Actions commenced againſt i 
Perſons authorized to pit this At in Execution, the 2 ml 


ey ſhall baut 


double Coſts. | 


ment be for Them, They ſball haue Double Cofts. - | 
In all Informations or Indictments in his Majeſty's Courts of Recoil 


By the x Ann. chap. 18. All Matters concerning the Repairing f | 


ſuch Bridges (as are intended by the Act) ſhall be Determin'd in 1 
County, and not be Remov'd by Certiorari. ha | 
Perſons Authorized by this A& may plead the General Iſſue, an 


Give this Ad and the 22 H. 8. chap. 5. in Evidence; and if Fug 


at Weſtminſter, Aſiæes or Quarter-Seffions, the Evidence of 1 
1 8 itami 


F r 
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| bitants.of "the Town or County, in which ſuch decay'd Bridges or High- 
20 lie, all be admitted. * | SIP e 5 | \ 
Note, That the Satutes which concern Highways: and Bridges in 
particular Places muſt be exactly purſued, as being different from the 
Statutes made for the Repair of Highways and Bridges in general, 
[See the ſeveral Statutes concerning Turn-pikes in Highways.) 


NN. The Clerk:of the Market is an Officer that hath Cognizance of Of the Clerk 
Weights. and Meaſures.  ” The King's Clerk of the Market exe- - —— 
cutes his Office only within the Verge. Head Officers of Corpora- (+) 2 Intt. 
tions, Lords of Liberties, or their Deputies, execute this Office in 543: 
other Places by Grant or Preſcription. [See the 17 Car. 2. chap. 19.] 

He doth keep a * Court, and enquireth of Weights'and Meaſures, (0) 4 Ini 
whether they are according to the Standard or no. [See of the 273. 
Court of the Clerk of the Marker, Book 4. chap. 1.] His Fees for 

Sealing are ſettled 1n the 7 H. 7. chap. 3. Md 

[See the 17: Car. 2. chap. 19. 22 Car. 2. chap. 8. 22 E9 23 Car. 2. 
chap. 12. For Regulation of the Office of the Clerk of the Market, 
for Reformation of Weights and Meaſures, and for limiting his ex- 
ceſſive Fees. ] | 

[See alſo the 8 Ann. chap. 18. 1 Georg. ji 26. 5 Georg. chap. 25. 
== To regulate the Aſſiſe of Bread; 7. Ed. 6. chap. 7. 43 Eliz. chap. 14. 

2 4. chap. 15. and the 9 Ann. chap. 15. 10 Ann. chap. 6. Concern- 

ing the Aſſiſe of Fuel, Billet, &c.] 

= The Clerk of the Market cannot ſet a ? Price upon any Thing (+) 4 tag, 

ſaleable in the Market; for that does not belong to Weights and 275. 

& Meaſures. He cannot take any Fee for 4 View and Examination (% 4 Inf. 
only of Weights and Meaſures; for the Statutes allow a Fee only 224. 
bor Sealing. If they are falſe Weights and Meaſures, they ought to Pt Ka . 
be burnt. But if they are true and ſealed, they ought not to be 
charged again. N 5 9 | 


__ 2 the 22 & 23 Car. 2. chap. 12. Where there is: no Clerk of the 
= 1 He that hath the Profits of the Market ſhall ſeal Meaſures duly 
_— 4, | 


q There is now no great Need of the Clerk of the Market; for (r) 4 Int. 
be ſuſtices of Aſſize, Oyer and Terminer, and of the Peace, Sheriffs 273. 
n cheir Torns, and Lords of Leets, may and do enquire of falſe 


CO and Meaſures, [See of Weights and Meaſures, Book 3. 
ab. 3.1] 55 | 


| X. Governors of Houſes of Currection are to ſet Rogues and other Of Matters 
de Perſons to Work. This Officer and his Priſon does not belong 5 Coverners 


TIons 1his O f Houſes of 
to the Sheriff. His Nomination, Duty and Allowance are ſettled by 2 


tatutes. For 


by the 39 Eliz. chap. 4. Fuſtices of the Peace in their Quarter- 
ons may order Houſes F Correction to be built, may make, Orders 
% providing a Stock, &c. and for Maintaining and Governing the 
me, and ſee that Offenders 4g thither be ſet to Work or puniſhed. 


Fnſtices 


(2 Inſt. 
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Aue of the Book] 

Paiuſtices of the County ſhall not meddle in Corporate Towns, hut 

the Fuſlices there are to put this Act in Execution. N } 

By the 39 Eliz. chap. 5. Houſes Correction may be incorporated i 

[See 43 Eliz. chap. 4. 7 Fac. 1. chap. 4. and the 2 Inſt. 707, 720 
Sc. Where theſe Statutes are well expounded. Oo 

+ By the 7 Jac. x; chap. 4. There is to be a Honſe of Correction in 


every Shire to ſet Rogues and other idle Perſons" at Work. And th: i 
Fuſtices in Seſſions ſhall appoint a Governor for the ſaid Houſe, wy i 


| hath:Power to ſet 'Rogues and idle People at Work, to puniſh they Wil 

with moderate 'Whipping, 10 fetter them if they - are 2 [Ss 'Þ 
Weſt. 2. chap. 11. J They are to have no other Allowance t 
they ſhall deſerve by their Labour. And for this Trouble, the Fuftice il 
ſhall allow che 65 


An whit : 4 


overnor 4 yearly Sum, to be paid quarterly befor. Will 


band by the Treaſurers of the County , the Governors giving Securiy Wl 
for their Comtinuance in the ſaid Office. And if the Governors foil Wl 


not every Quarter-Seſſions yield to the Fuſtices, a true Account of al | 


ſuch Perſons as ſhall be committed to their Cuſtody, or if they Jufr + 


them to eſcape, the Fuſtices may fine them. 


Tho! one have lawful Means to live by, yet if he is an / idl-o | 
diſorderly Perſon, (for thoſe are the Words in the Disjunctive in o 


Part of the Statute) the Juſtices of the Peace may ſafely comm: Wi 


him to the Houſe of Correction, by Vertue of this Statute. A g 
neral and large Power, without Exception of any Perſon. [See thi 
Act expounded, 2 Inſt. 728, &c.| 2 85 J 3 

Theſe Perſons following may by Statutes be ſent to the Houſe iN 

Correction; viz. An Alehouſe-keeper ſelling Ale without Licem 
| after a ſecond Conviction, ſturdy Beggars, Carters in London ridin Wi 
upon their Carts, Mc. Corn-ſpoilers, Deſtroyers of the Game iv 
want of Diſtreſs, Hedge-breakers, Idle or diſorderly Perſons, L 
bourers under Thirty Years of Age refuſing to work, Mother of: 
Baſtard-Child, Imbezillers of Naval Stores under 20 5. Robbers u 
Orchards, Parents of poor Children enticing them from their Maſten 
poor Childern refuſing to be Apprentices, poor Perſons refuſing u 
wear a Badge, Perſons burnt in the Hand for Larceny, Perſons ui 
ing away, or threatening to run away and leave their Families up 
the Pariſh, Seamen Quarrelling and Fighting in His Majeſty's Tach 
c. upon Non-payment of Their Fines, Servants running avi 
common Treſpaſſers, Vagabonds, and Thoſe whoſe Place of Birth «i 

laſt Dwelling for a Year cannot be known, or who Refuſe to tell ti 
Place of their Settlement; Spoilers of Trees, and Wood-cutters, G. 
But if the Way of Conviction is not appointed by the Statute l 
any of theſe Caſes, then the Juſtices in Seffions only have Powe: 
ſend ſuch Offenders to the Houſe of Correction. In the mi 
Tome, one Juſtice may require Sureties for their Appearances att 
Seſſions. 


By the 5 Ann. chap, 6. The Keeper of a Houſe of Corretiion © 
Workhouſe neglecting to give due Correction to any Perſon convilt 
Theft or Larceny, and committed thither, any Fudge of Aſſize or Off 


and Terminer, upon Proof, may remove the Keeper from his Office 


i 1 a ' Wk * ; | 7 
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8: Laws of England. 
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[See the 6 Georg. chap. 19. Concerning the Commitment of Va- 
grants, and Criminals charg*d with ſmall Offences either to the Com- 
mon Gaol ox Houſe of Correction. 1 
Whipping-Poſts and Stocks are by the Common Law. 
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C H A P. VIII. 
Of Corporations or Bodies Politick. 
b Treating of Corporations or Bodies Politick, theſe Queſtions of corpora. 


ay ariſe ( vis.) What is a Corporation or Bod itick > How tions or Bo- 
wor ( , pe T Politick> How dies Politick. 


many Kinds of them? How are they made? What Things are eſſen- 
tial to _ What is the Power of a Corporation? How are they 
= di ſolved e | nh 
5 Yo What 1s a Corporation or Body Politick? A Corporation 1s a 
W: Perſon in a Political Capacity created by the Law, and is a Body (*):1nf.536. 
olitick fram'd by Policy or Fiction of Law to“ endure in perpetual («) 1 Inf. 
Succeſſion with Capacity to take and grant, to ſue and to be ſued, 250. * 
Sc: He who gives the firſt Poſſeſſions is the Founder of it tho' (4) 10 Rep. 
they are but of ſmall Value. So that a common Perſon may be 333 
Founder, tho' the King ſhall afterwards endow it with great Poſſeſ- 1. = 
ions. It differs from a Franchiſe or Liberty, becauſe they are 
Eſtates of Inheritance, and may be granted over from one to another. 
| 2. How many Kinds of Them? Corporations are either 9 Sole or ()) 10 Rep. 
regte. Sole, or in one ſingle Perſon, as the King, a Biſhop, a 29. 
Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon, Vis“ 8 
ar, the Chamberlain of London, Heads of ſome Hoſpitals, &c. 
Aeregate of many Perſons together (in the Civil Law call'd Uni- 
Wy ver/ities or Colleges) as Mayor and ye amore 1c Dean and Chapter, 
Maſter and Fellows of a College, Maſter and Bretheren of an Hoſpi- 
al. = And there, all Perſons may be capable, or one Perſon only. (Z) : Inſt. a a: 
he Bodies natural of ſuch a Corporation may be ſeen ; yet the Bo- s. > 
ay Politick or Corporate it ſelf cannot be ſeen, nor do any Act but 
Wy Attorney. A City or Borough may be incorporated, or Part of 
che City or Borough; as the Freemen of the City, or Burgeſſes of 
he Borough, or Men of ſuch a Trade in the City or Borough. 
Hence there may be many Corporations in one City or Borough; (i) io Rep. 
and one Corporation may be made out of another Corporation. 31. 
Laſtly ; There may be a Corporation without a 5 Head. But where () 10 Rep. 
there is a Head, and he dies, c. nothing can be done during the 3 
acancy, 5 44 a, . 
Every Corporation alſo. is either, Spiritual, Temporal, or Mix'd. 
Spiritual, as Biſhops, Deans of ſome Chapters, Dean and Chapter, 
Archdeacons. Prebendaries, Parſons, Vicars; 4 which in the Manner gi zRep. ;. 
of their Conſtitution may be either Elective, Preſentative, or Dona- 1 Inf. 250. a. 
uve, Temporal or Lay, as Mayor and Commonalty, Bailiff and 
Burgeſſes, Oc. Mix d, or conſiſting both of Spiritual and Temporal 
Perſons, as many Colleges, Hoſpitals, Oc. | 
2 3. How 
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3. How are they made? A Corporation or Body Politick may if 

6e) 10 Rep. commence or * be made by Common Law, By the King's Charter or 
£ N Letters Patents, By A# of Parliament, By Preſcription. | 

: Init. 250.4. 1. By Common Law, as the King, the Parliament, Biſhops, ſome 

Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church-wardens 

to ſome Purpoſes, 2. By the King's Charter, or Letters Patents, or 

by the King's Authority communicated to others. All ſuch Charter 

muſt have a favourable Interpretation, and ſhall be taken ſtrongly 

- againſt the King to advance the Work intended. 3. By Authority of 

Parliament; ſo the College of Phyſicians in London was made 2 

Corporation. [See the 8th Report, Dr. Bonham's Caſe. 


By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Eflate in Fee- 
imple may erect an Hoſpital or Houſe of Correction, and the ſan; Wi 
ſhall be incorporated with Power, &c. to be viſited by fucb Perſon Wl 
as ſhall be nominated by the Founder. [See 2 Inft. 720, c.] "ij 
By the 6 Georg. chap. 23. All Security Net Tranſportation of Of- 

fenders ſhall be by Bond in the Name of Clerks of the Peace of each 
County, who ſhall proſecute ſuch Bonds in their own Names; u 


which Purpoſe they ſball be deem d a Body Corporate. 


4+ By Preſcription, as that which hath been and continued a Corpo 
ration Time out of Mind. Tho' the Members cannot ſhew any | 
(f) 2 int. Charter for it, there was certainly a Charter at firſt. F London is: 
330. Corporation by Preſcription ; and the Chamberlain of London to ſon: i 
Purpoſes. A Corporation by Preſcription may be confirm'd by the 
"rae 3 Patents, and yet be a Corporation by Preſcription 0 
5 1. | 
4. What Things are Eſſential to Them? Several Things are Z 
ſential to the making of a Corporation. I ſpeak chiefly of Aggregat i T 
(s) i0 Rep. Corporations. 8 There muſt be, 1. Lawful Authority. 2. Propet WR | 
29, $7, 1225 Perſons to be incorporated, (viz.) Perſons natural, or ies already i 
11 Rep. 18. Incorporate. 3. A Name by which they are incorporated. A Mi- WW” 
nomer in any ſubſtantial Part is dangerous in Deeds or -Pleadin, A 
(4) 3 Rep-73 If the Name of a Corporation is changed, yet it ſhall have a 
10 Rev. 124, the Privileges that it had before. 4. A Place, for without 1M h 


IR Place no Incorporation can be made. 5. * Words ſufficient in Lay <; 
ne Rep. to make a Corporation. But there is no Neceſſity of any certan .. 
(i) 10 Rep. y * poi 
20, 32, 123: Form of Words. n 
= toRep. When a Corporation is duly created, all other Incidents are t i fr 
1 Roll. Abr. Citly annexed to it; as to purchaſe and grant; to buy and to ſell v0 
7 ; om ſue and to be ſued ; to have a Seal; that the Survivors ſhall ł "uh 
30, 31, xe, the Corporation that if the Revenues increaſe, the ſame ſhall 


employ'd to increaſe the Revenue or Number of the Poor, &c. [SW ; 1 
the 8 Rep. 131. The Caſe of 4 School.] That they ſhall be = 
viſited by the Founder and his Heirs, or by the Governors, if Wl. © 
Viſitor 1s appointed by the Charter; That they make Ordinances and Hez 
By-Laws; That they ſhall be exempted from the Ordinary; (for ii ifa 
is a Lay Corporation he cannot viſit it :) But the Clauſe of Exempto BW Con 
is neceſſary, if it is a Spiritual Corporation; To purchaſe in Mo BW Go, 
main; for without Revenues, the Members of it cannot live. AL 
| cence to purchaſe is not of the Eſſence of a Corporation, for it! 


* 


perfect without it. p 
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If. theſe Things are expreſly granted in Charters, they are but 
is the ſafeſt Way to grant them by expreſs Words. | | 

There are uſually granted in Charters of Corporations divers Fran- 
chiſes, Ic. as Felons Goods, Waifs, Eſtrays, Treaſure-Trove, Deo- 
dands, Courts and Cognizance of Pleas, Return of Writs, Fairs, 


Markets, Exemptions from Serving in Offices, or on a Jury, Exemp- 
tions from Payment of Toll, the Aſſiſe of Bread and Beer, a Pillory 

and Tumbrel, the Office of a Juſtice of Peace, Coroner, Clerk of the 
Market, Cc. which are not incident to a Corporation; and therefore 
muſt be granted by ſpecial and expreſs Words. 


5. As to the Power of a Sole or Aggregate Corporation. 
A * Sole Corporation regularly cannot take in Succeſſion Goods and 


WChattels, either in Action, as Bonds, Recognizances, &c. or in Poſ- 
een, as Leaſes for Years, &c. for the Executors or Adminiſtrators 
hall have them. A Leaſe for a Hundred Years made to a Parſon 3 
Wand His Succeſſors, and a Releaſe made to Him and his Succeſſor ns 
vas adjudged only anEſtate for Life. And this is true, except in the 
WCaſc of the ancient Jewels of the Crown, which go to the Succeſſor ; 


ad of the Chamberlain of London, whoſe Succeſſor by Cuſtom ma 


have Execution of a Bond or Recognizance, acknowledged to his 


ES 
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redeceſſor for Orphanage Money; and perhaps the Ornaments of a 
Chapel of the Predeceſſor belong to the ſucceeding Biſhop. [ See of 
SS Ance/tor and Heir, chap. 6. ante, and of the Authority of Church- 


vardent, chap. 7. ante.) 


A Sole Corporation may take a Fee-fimple in Succeſſion, but not 


Without the Word Succeſſors. [But ſee Of Fee-fimple, Book 2. chap. 2. 
of Frank-almoign, Book 2. chap. 2.] I 


An Aggregate Corporation may take Goods and Chattels in Action 
r Poſſe lon, and they ſhall go in Succeſſion. They may alſo have a 
mple without the Word Succeſſors; for the Body never dies. 

They cannot Sue or Appear in Perſon, but by Attorney. The 


cannot ſue without Their Head, or in Time of Vacation of the Head- 
Wy hip. They cannot commit *” Treaſon, or be outlaw'd or excom- 
Wy unicated, or be Executors or Adminiſtrators ; for they cannot take 
an Oath, They cannot be Joyntenants to take by Survivorſhip ; but 


they may be Tenants in common. They cannot be ſeiſed to the Uſe 


of another. The Members cannot regularly be Witneſſes for the Cor- 
Wy poration, eſpecially if they teſtify for any conſiderable Advantage or 
| Profit of the Body. » For every Member hath a Right and Freehold () 11 Rep. 


Declaratory or Explanatory, and might have been left out; tho' it 
f 1 | 


(m) 4 Rep. 
65. 
1 Inſt. 8. b. 
9. a. 46. b. 
94+ b. 


* 


(n) 10 Rep. 
32. 
1 Rep. 121, 
127. 
I Inſt, I 34+ à. 


for his Life as to his Freedom, c. and all the Members together ? 


have an Inheritance in the Lands, and an Intereſt 1g the Goods, [But 
lee Of Witneſſes, Book 4. chap. 4.] 


Grants of a Corporation Sole and Aggregate, muſt be by Deed un- 


der their Seal. [See of Dean and Chapter, chap. 3. ante; and of 


aſes, Book 2. chap, 3.] tho' they are good without Delivery. But () Lit. 
a Grant made To or By a Body Politick during the Vacation of the . 
eadſhip, is void; as They cannot ſue till They have a Head, et 4 


if a Leaſe for Life is made with a Remainder to the Mayor and 
Cd of B. there being no Mayor at the Time, It will be 


od, if a Mayor is choſen during the particular Eſtate. 


They 


* 


\ 


— 


1 


at 


eee of the 


2 Inft. 47- 


Cu) Hob-285: cular Place is good, tho? void in a Charter. I ſay it is good by Cu- 


" f R N 
. 
* * | 
_ - a 
N . 
— 


— 


They may Retain a neceſſary Servant without Seal. But general. 
(9) 1 Ventr. ly all 2 Contracts and Grants of Offices by them ought to be unde 
47,48 Seal by Deed. 22 I RD LETS SH 
I ſaid before, that an Aggregate Corporation might make 
Laws ; it being impoſſible for the general Law to provide fir Diſci 
pline for every particular Society. But ſome Powers concerning Ry. 
Laws are often inſerted in Charters that are vaid. As to make By- 
(r) 5Rep-64+ Laws upon Pain of ” Impriſonment of the Offender., For ſuch an Cr. 
2 Int. 54 dinance is againſt Magna Charta, chap. 29. A reaſonable Pena] 
might have been impoſed and levied by Diſtreſs, or recovered by Ac. 
tion of Debt. | BEIT S 511 HY [-TF 
Thus a By-Law to Forfeit Goods upon Diſobedience is not valid, 
(/)8Rep. for no Forfeiture can grow by Charter or Letters Patents; / tho'; 
125,127- may be good by Cuſtom. A By-Law to reſtrain * Trade is void in; 


\ 


Mb 210. Charter, as to hinder Apprentices to ſet up their Trades; [See of 4 
2 Ventr. 182, prentices, chap. 6. ante. or to have the ſole making of Cards, G.. 
_ Rep. for it is againſt the Liberty and Freedom of the Subject. But Pre 
55 85. ſeription or Guſtom to reſtrain a Man to exerciſe his Trade in a pant. 


ſtom, or it may be made good by Act of Parliament. For all By. 

Laws and Ordinances contrary or repugnant to the Laws and Statute 

of the Kingdom are void and of no Effect; and the King's Chart: 

alone cannot uphold them. Corporations may make By-Laws or O. 

dinances without Cuſtom, or the King's Charter, where it is for the 

Good of the Commonwealth, as to repair the Church or Highwy, 
( 2 Inf. 47. £9c. but not where it is for their own “ private Profit. And if thy 
x Roll. Abr. make By-Laws only for the good Government and Order of the 
60 Rep. 77, Body incorporate, the King's Charter will ſupport them in it; anl 
78. thoſe By-Laws ſhall oblige even Strangers, and ſubject them to be 


18 62- nalties, to be levied by Diſtreſs or recovered by Action of Debt. 
36s. But thoſe Laws muſt be = ſubje& to the general Law of the Kim 
Contra. 


en ,, dom, and ſubordinate to it, if they are not made good by Act of fu. 
() 4 Ing. liament, as the Cuſtoms of London are. [See Danvers's Abrid: Wi 
1205 ment, Tit. By-Laws; and ſee the 19 H. 7. chap. 7. For making of Sit 
ob. 211. - : | | 
tutes by Bodies Incorporate. | | JON 
© This Statute doth not ſtrengthen any By-Laws, but leaveth then 
to be Affirmed as Good, or Diſaffirmed as unlawful: It only favs 
the 1 of Them from the Penalty of 40 J. if They are nt 
| An Aggregate Corporation may have Power by Charter or Preſciip 
(a) 11 Rep. tion to © disfranchiſe or diſcharge a Member of his Freedom, if it 
95. doth any Act to the Prejudice of the Body, and againſt his Oath. Bu 
if they have no ſuch Authority, he ought to be convicted by tit 
Courſe of Law, before he can be disfranchiſed, or ouſted of his Fre 
dom. If one is wrongfully removed or unduly disfranchiſed, his le 
medy is by Mandamus, & c. in the King's Bench. [See the 9 Au 
chap. 20. Concerning the Writ of Mandamus, &c.] 
6. How are They Diſſolved? An Aggregate Corporation may be 
Diſſolved, 1. By the Death of all the Members. 2. By Forfeit" 
of their Charter, as by Uſurpation, Miſuſer, Ac. upon the Writ C. 
Warranto. [But ſee the 7 Rich. 2. (not printed) 2 Inft. 495, 496, 40, 
and 4 Inft. 250. 2 V. & M. Saſſ. 1.'chap. 8. concerning the Charter 
of the City of London, and the 9 Ann. chap. 20.] 3. By Sun 
| | h 


* 


— 


r 
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Adt 0 parlament. A Sole Corporation may be diſſolved onl 
. or Act of Parliament. * 
eſcheat, but revert to the Donor. For the Law annexes ſuch a Con- 
dition in every Grant to a Body Politick. 

But their Grants ſtand good, which were made while they were a 


r 


Upon * Diſſolution of a Corporate Body, their Lands ſhall not (-) 1 Int. 


13. b. 
1 Roll. Abr. 
816. 


Corporation. If they bind themſelves in a *© Bond, and are aſter- (e) 1 Lev 
wards diſſolved, they ſhallnot be charged in their natural Capacities, 237: 


By the 33 H. 8. chap. 27. 2 Act, Order, &c. concerning 
= Les, Elections, Grants 95 Hoſpitals, Colleges and other Corpora 
ons, ſball be good by the Grant of the Governor, with the Aſſent of 
W the greater Part; all private Statutes to the contrary notwithſtanding. 
W By rhe 31 Eliz. chap. 6. F any Elefor into any Church, College, 
8 School, Hoſpital, Hall, or other Society, ſhall take any Reward direct. 
h indirectiy for his Vote, ſuch Place ſhall be void. And if any 
= Perſon in ſuch Societies take any Reward directly or indirely for re- 
ung ſuch Place, he ſhall forfeit the double Value thereof, and the 
Pari giving it ſhall be incapable ¶ ſuch Place. The Forfeitures to be 
| divided _ the King and the Proſecutor. | See the 3 Ed. 1. chap. 5. 
2 Inſt. 169. 
| Y e 43 Eliz. chap. 4. The Miſ-employment of Lands and Goods 
ven to Hoſpitals and certain publick and charitable Uſes, are to be 
Wl r:drefſed by awarding Commiſſions to enquire of all Gifts and Miſ-em- 
WE ployments thereof, with Power to make Orders and Decrees according- 
. This Ad is not to extend to Colleges and Halls, &c. or to any 
L Cathedral or Collegiate Church, nor to any City or Town Corporate, or 
WT where there are ſpecial Viſitors appointed. [See this Act explain'd 
8 2 Inf. 710, &c.] 


ee the 13 Car. 2. Stat. 2. chap. 1. An Ad for the well Govern- 
ing and Regulating Corporations. 5 Georg. chap. 6. An Acc for Qui- 
eting and Eſtabliſhing Corporations C which hath Alter'd the 
13 Car. 2. and ſee of Offices, Book 2. chap. 2. ] 

[See the 6 Ann. chap. 21. For avoiding Doubts touching the Sta- 
tutes of ſome Cathedral and Collegiate Churches. 10 Ann. chap. 11. 
Concerning the Rectors of the Fifty New Churches in London, Weſt- 
ninſter, and the Suburbs thereof, 1 Georg. chap. 10. Concerning the 

Augmentation of the Maintenance of the Poor Clergy, where the 
@ Miniſters nominated ſhall be eſteem'd Bodies Politick, &c. 


Thus far of Perſons in their Natural and Civil Capacities, the firſt 
Ohett of the Laws of England. 


The End of the Firſt Book. 
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CHAPF.L 


of Eftates in Lands, Tenements and Hereditaments. And 
W therein of the Firſt 3 of Eſtates in Lands, &c. 
(viz.) Into Fee- ſimple, Fee-tail, In Tail after Foſſibility 
of Iſue extinct, By Courteſy, In Dower, For Term of 
Life, For Term of Years, At Will, At Sufferance, By 
Copy of Court-Roll, In Antient Demeſne, Eſtates upon 
Condition, By Statute-Merchant, By Stdtute-Staple, By 
| Elegit, Of Eftates in Lands deviſed to Executors, E- 


ſtates in Coparcenary, Jointenancy, Tenancy in Common, 
In Remainder, In Reer ſion. 8 


TT. STATES are the ſecond Object of our Laws; and in com- 
| J mon S1gnification are all Manner of Property in Lands, &c. 
=— Goods and Chattels. For all Eſtates may be reduced to In- 
beritance, Freehold or Chattels. In treating therefore of E- 
Wſtates, I ſhall ſpeak of Eſtates in Lands, Tenements, or Hereditaments 
Wn the firſt four Chapters of this Book ; and then in the Three laſt 
WLhapters, Of Eſtates in Goods and Chartels Perſonal. | 
While T ſpeak of Eſtates in Lands, Tenements, or Hereditaments, 
W intend to ſhew, 1. What is an Eſtate in Lands, Tenements, or He- 
Weditements, 2. How Eſtates in Lands, Oc. are divided. 3. How 
Finds, Tenements, and Hereditaments may be purchaſed or convey'd 
vom one to another. 4. How Eſtates in Lands, Ic. may be bf. 


W | Of an Eſtate 
2 Op Words Eſtate, Right, Title, and Intereſt, are to by oxy Of 66 Fits 
| R An Eſtate in Lands, Tenements, or Hereditaments, ſignifies ſuch (a) 1 Inft. 

nheritance, Free bold, or Term for Years, &c. as any Man hath in 345 2 © b. 


he faid Lands, Goc. For by Grant of his Eſtate, all ſhall paſs a“ ee 
at he can grant. | 


1 8 Rep. 153. 
A Right in Writs and Pleadings is properly in one, when he is 
uſted of Poſſeſſion of his Eſtate by Diſſeiſin or Wrong, and hath Re- 
edy by Entry or Action. But Right doth alſo include an Eſtate 
neſſe in Conveyances. Therefore if Tenant in Fee-fimple makes a 


R Leaſe 


0 


2 t. fl. . Law an Extent upwards; but one ved build over my Land by 4 
e 


(4) Inf. 4. Lande ſignify not only Gardens, Arable Grounds, Meadon, i 


6.a. 16. a. may be inherited, or may come to an Heir, be it Corporeal or It 


4 * 
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Leaſe for Years, and Releaſes all His Right in the Land to the I 
ſee and His Heirs, the whole Eſtate in Fee-fimple paſſes, 3 
A Title is properly when a. May hath /a Jawfal Cauſe of Enti i, 
to Lands whereof another is ſeiſed, for which he can have no 4 
tion; as a Title by Condition, Forfeiture, Act of Parliament. Bu 
this Word Title includeth a Right alſo, For every Right is a Ti 
tho' every Title is not ſuch a Right for which an Action lyet. ii 
(Qu.) It ſignifies alſo the * Means whereby a Man cometh to Lang, i 
as by Feoffment, Fine, Laſt Will and Teſtament, Oc. [See Of I 
mitter, Book 4. chap. 3. I 
Intereſt ( Intereſſe) is vulgarly taken for a Chattel-real, as a Le 
for Years, c. and more particularly for a future Term; in whig if 
Caſe it is ſaid in pleading that One is poſſeſſed De Intereſſe Termini, Wi 
Hitherto therefore an Eftate in Lands, Ec. is better than a Righ 
Title, or Intereſt in them. But in legal Underſtanding too, an I. 
tereſt extendeth to'Eftates, Rights, and Titles that a Man bath of. i, Wl 
to, or out of Lands; fo that by Grant of his whole Intereſt in {6 
Lands, Reverſions as well as Poſſeſſions in Fee- ſimple ſhall paſs. 
Loet us ſee now what are Lande, Tenements, or Hereditaments. 


* 


* 
Po * — ok © Ln a 6 en _ 4 —_ 


a. &. b. 19. b. 


11 Rep. 82, Paſtures, Moors, Waters, Rivers, Marſhes, Furzes, Heath; but a6 


Meſſuages, (i. e. Houſes.) Tofts, Places where Houſes once ſtood) i 
Mills, Caſtles, S. for in Conveying of the Land, the Building i 
aſs with it. Land built upon is more worthy than other Lan. 
(e) 4Rep. 39. But as to Land only, the Common Law gives „ arable Land tif 
1 Inſt. 85. b. Preheminence before all other Ground whatſoever. 4 Land hathi 


5Rep. 11. greement with me. A Grant only of the Herbage of Land, or of th 
is Pp. Veſture, (i. e. of the Corn, &c. is a Grant only of a particular Rig 
© Ceo. 487. by which the Soil doth not paſs. But by a Grant of the Profits d 
Contra. the Land, the whole Land it ſelf doth paſs; for what is the Lan 
1 Ventr- 393. but the Profits thereof? So if one grants all his Woods, the Lank 

ſhall paſs. Water is not Demandable by that Name; but fo man 
(e) Inſt. Acres of Land covered with Water. An Hide or Plough-Land, ! 


89. a. | 4244 
. is Yard-Land, or an Oxgang of Land do not contain any certain Nun: 


BWW, 3420 5 „ 


SO F 02222 


9 Rep. 124. ber of Acres. But a Plough-Land, in Reſpect of the Repairing of th 
Highways is ſettled at fifty Pounds a Year by the 7 & 8 . 3. chi 
29. [ See of the Surveyors of the Highways, Book 1. chap. 7. 
)r Inf. The Word / Tenement comprehends not only a Houſe or Home 
29. 4. C b. fall, but all Corporeal Inheritances which are Holden of another 
I 54+ a. and all Inheritances iſſuing out of thoſe Inheritances, or exerciſabł i 


within the ſame, tho' they lie not in Tenure, as Rents, Common, 
&-c. granted out of Land, or Uſes, Offices, Dignities which cor 

cern Lands or certain Places. 
(s) x Inft. # Hereditamen is the largeſt Word of all, and ſignifies whatſoerf 


4; 19, Corporeal, Real, Perſonal, or Mix'd; and tho* it is not holde, Ay 
326. or lieth not in Tenure. . The Word Inheritance is not only Intende 

Lit. 9 | = 

tail 

ws — WW 


® Titulus eſt Juſta Cauſa poſſidendi quod noftrum eſt. 1 Inſt. 345. b. | 
(b) elle Fundi Omne Ædiſficium & Omnis Ager Continetur. 4 Rep. 87. 10 Rep. 37 


Cujus oft ſolum, ejus oft uſq ; ad Cum. 1 Inſt. 4. a. 9. Rep. 54. 


where one hath Lands or Tenements by Deſcent, but of every Fee-- 
ſimple or Tail which one hath by Purthaſe; becauſe His Heirs may 
Inherit it. Alſo One may have an Inheritance by Creation; as when 
the King creates One a Peer by Letters Patents, or by Writ. [See 
Of the Nobility, Book 1. chap. 4.] 
If one holdeth in Fee- ſimple, Fee-tail, or at leaſt for Term of his 
Life, he hath Liberum Tenementum, or a Free bold. It cannot com- 
mence in futuro, but mult take preſently in Poſſeſſion, Reverſion, or 
Remainder. Other Eſtates are not Freeholds. For one is ſaid to be 
riſed of a Freehold, but to be poſſeſſed of other Eſtates; as of 
aſes for Years, Copyhold Lands, Goods and Chattels. 
A Freehold may be in Deed or in Law. A Freehold in Deed (i Lit. 448. 
is actual Seifin of Lands or Tenements in Fee-ſimple, Fee-tail, or for Int. 266. b. 
Life. A Freehold in Law is a Right to ſuch Lands or Tenements 
before Entry or Seiſure. So that there is a Sin in Deed, and a Seiſin 
in Law. A Seifin in Deed is when a Corporal Poſſeſſion is taken. () IInſt. 3 U. a. 
# A Seifin in Law is where Lands deſcend, and One hath not actually 
entered on them, or when ſomething is done which amounteth in 
Law eto an Actual Seiſin, as an Inrollment, “ Seifin of Rent for all (4Rep.8.9- 
other Services. | 
8 Of theſe Eſtates ſome may be Appendant or Appurtenant. Ap- (1) 1 Inſt. 
Venda is an Inheritance belonging to another Inheritance, which is me " 
WE ſuperior or more worthy. Appendants are ever by Preſcription, and 57.88. 
is as the Acceſſory to the principal Thing: In the Civil Law it is 2 Cc. 526. 


„ 


aalled Aadjunctum. Appurtenant is almoſt of the ſame Nature, ex- 
A cept that Appurtenants may be created in ſome Caſes at this Day. 


| purtenances thereunto belonging as Advow 


They paſs by Vertue of the Words, Cum JOY, with the Ap- 

ons, Commons, &*c. with 
W 2 Manor-Houſe or Lands, and as Lands with an Office, c. 
= But by theſe Words, Cum Pertinentiis, neither Freehold or Copy- 
hold Lands ſhall paſs with a Houſe or Meſſuage ; but only the Or- 
Wo chard, Garden, Yard, & c. When one hath a Houſe or Mill to which 
Things are Appendant or Appurtenant, and they are burnt down, or 
blown down by the Act of God, or „ by the Default of the 
Owner; if the Owner builds them in the ſame Place and Manner as 
before, He ſhall have the Ancient Appendants and: Appurtenances. 
Note, That Things Incorporeal muſt be appendant to Things (nm) 4 Rep. 
Corporeal, and Corporeal to Incorporeal. And the principal Thing 37 3% 


THR 131. oe 


muſt be of perpetual Continuance to carry any Thing that is proper- 122.4 
ly appendant or appurtenant. oY 

An Incident is a Thing neceſſarily dependant on another. As a (7) 1 Inſt. 
Court-Baron is ſo incident to a real Manor, that it cannot be ſevereq 93 . 151. b. 
by Grant. But ſome Incidents too are ſeparable, as Rents incident 
to Reverſions. 

So that now we ſee what is an Eſtate in Lands, Tenements, and 
Iereditaments, and a Freehold; and what are Eſtates, Appendant, 
Appurtenant and Incident. 


IL. Eftates in Lands, &. are Divided, 1. Into Fee fimple, Fee- 
Tail, &c. 2. Into Eſtates Corporeal and Incorporeal, Of theſe Two 
viſions in this and the following Chapter. 
The Frſt Diviſion of Eſtates is into Fee-/imple ; Fee-tail; in Tail The firſt Di- 
ter Poſſibility of Iſſue extindt; Eſtates by Curteſy > in Dower F = 
5 R 2 or Lands, Oc. 


8 
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in Lands Deviſed to Executors ; Eſtates by Coparcenary, Tenancy in 


Of an Eſtate 
in Fee · ſim- 


ple. 
(o) 1 Inſt. 1 . b. 


(p) Lit. 11. 


N (40 1 Inſt. 17. 
a. & b. 


(7) Lit. 647, 
648. 


lit. 1. 


(t) 1 Inſt. 9. b. 
10. a. 
Show. 348. 


(u) 1 Inſt. 8. 
b. 9. a. 
Contra. 

1 Roll. Abr. 
832. 


for Term of Life; for Term of Tears; at Will > at Swfſerance ; by 
Cuſtom or C {4 of Court-Roll ;, in Ancient Demeſne' ; Eſtates upon Con 


0 1 
dition; by Statute Merchant; by Statute Staple; by Elegit; Eſtate; il 


Common, in Remainder, in Reverſion. 
I. An Eſtate in Fee-ſimple ( Feodum ſimplex) is where one hath ll 
Lands and Tenements to Fold th him and his Heirs. for ever. 10 
have a Fee is to have an Inheritance; to have Fee: ſimple implis 
that it is without Limitation to what Heirs; but to Heirs generally, 4 
In this Senſe. the King may be ſaid to be ſeiſed in Fee. 2.Fee is tz. 
ken alſo for the Inheritance that is Holden of another by ſome 8e. 
vice; but that belongeth only to a Subject: And he cannot have: 
greater Eſtate, If he is ſeiſed of Lands and Tenements which my 
be mannally occupied, he is ſeiſed in his 2 Demeſne,. (or Domain, g 
Domo) as of Fee (viz. For the Service of his Houſe. But of Thing BY 
which do not lie in ſuch manual Occupation, (as an Advowſon of: 
Church, a Rent, a Right of Common, c.) he is ſeized As of F 
not n his Demeſne As of Fee. [See of Eſtates in Ancient Demeſie, al 
infra. | | . 3 
i other Eſtates and Intereſts are derived out of a Fee-fimple; 
and therefore there muſt be a Fee- ſimple at laſt in ſome Body; other 
wiſe the Lands are in Abeyance, (i. e.) in Conſideration and Cu. RN 
ſtody of the Law only. | = 
Theſe Words, / His Heirs, make the Eſtate of Inheritance. [ 
of Anceſtor and Heir, Book 1. chap. 6.] To hold to him for ever, or 1 MW1 
Him and his Aſſigns for ever, makes but an Eſtate for Life, r. 
Want of theſe Words his Heirs. The Word Heirs is not neceſſary : 
in ſome Caſes. * As in Wills, an Eſtate of Inheritance may pf 
without theſe Words, his Heirs ;, for it is good if it is given to on: RC 
and his Aſſigns for ever. But if for ever is left out, it is an Eſta: WWF 
for Life only. In a Will, to his Blood makes a Fee-ſimple; to hs 
Seed an Eſtate in Tail. If in a Will One gives in theſe Words Allth A 
reſt of my Eſtate, They carry a Fee-ſimple, if the Deviſor had a Fer ct 
ſimple therein: A Deviſe to One and his Succeſſors is a Fee-ſinpl. RL 
The Word Heirs alſo is not neceſſary in a Fine Sur Conuſans i 
droit Come ceo, &c. in certain Releaſes, in a Recovery, nor to 
Creation of Nobility by Writ, &c. | See of the Nobility, Book 1. n 

chap. 4.] nor if Lands are given to the King by Deed: inrol'd, nu 
in Feoffments that take Effect by * Reference, (as if A. enfeoffs B. and 
His Heirs, and then B. enfeoffs A. as fully as A. enfeoff d Him) ni 
in Gifts in Frank-marriage, nor in Grant of a Rent to a Parcenar u 
make Partition equal, nor in Grant of an Aſſart by the King at! 
Juſtice-Seat by the Forreſi-Law. | | = 
A Fee to one and his“ Heir in the ſingular Number, to one or 
Heirs, to To and Heirs, omitting his, is but an Eſtate for Life. Bu 
to One and Heirs, (omitring his) is good; for there is no Incertainij . 
A Gift to one and his Children and their Heirs, makes a Fee- imp 
to all jointly that are alive. A Gift of Lands to One and His mY 6 
4e 


e 


nnn 


® yerba Relata Hoc maxime Operantur per Referentiam, ut Ineſſe Videntur, I Inſt 9. b: 


— 


— ———— ? £ — 
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Ch. 1. Laws of England. 11 


| Males is a Fee-limple; for there 1s no ſuch 'kind of Inheritance as to 
Heirs Males. [Ste of an Eſtate in Fee- tail, poſt.) 
The Definition of an Eſtate in Fee-ſimple is to be underſtood of 
purchaſes by Natural Perſons, and of Bodies Politick or Corporate. 
See of the Power of a Sole and Aggregate Corporation, Book 1. 
chap. 8.] In a Feoffment to a Sole Corporation in Frankalmoign or 


© | 


1 thereof Jure Coronæ; and fo when He purchaſeth Lands to Him, His _ 
Heirs and Succeſſors. [See of the King and Queen, Book. 14. 


„A Fee-ſimple or rather a Fee or an Inheritance, is Divided into (9) 1 Init. 1. b. 
sale or Abſolute, Conditional, or Qualified. We have hitherto 94. 
deen ſpeaking of a Fee-ſimple or Fee Abſolute. Conditional, is that 
= which is defeated when the Condition is or is not performed; but till 

chen it is as it were Abſolute. Qualified or Baſe, is that which may 
be defeated by a Limitation, &c. as when a Grant is made to A. and 
his Heirs Tenants of the Manor of Dale; who have an abſolute 
Eſtate only ſo long as they continue Tenants of that Manor. So 
SS = Parſon has a Fee-ſimple qualified to many Purpoſes ; as to have (2) 1 Intt. 
Wan Action of Waſte, tho' in other Caſes he has in Effect but an Eſtate hp * 
or Life; becauſe the entire Fee or Right is not in him. But a Fee 

Conditional or Qualified are not in Strictneſs Fee-ſimple. Again a («) : Inſt. 1. 

Fee- ſimple (or rather Fee) may be divided into Real, Perſonal, and d 2 a. 

ird. Real, as the common Eſtates are. Perſonal, as when an 

Annuity is granted to one and his Heirs. Mix d, as when an Earl is 


| Ig of ſuch a County, which is a Dignity Perſonal relating to 
? 4. 


RS Laſtly, 5 A Fee-fimple in Lands may be either Certain and In- (2) 1 Inf. 
; 8 110ve2b1e or Incertain and Moveable, (i. e.) at ſeveral Times it may be + * 343. b. 
moveable, ſometimes in One Perſon, ſometimes in Another; or ſome- 

umes in One Place, and ſometimes in Another, 
8 Note, © That in Pleading, Eſtates in Fee-fimple may be generally C.) : Inft. 
Walleds'd ; but the Commencement of Eſtates-tail and other particu- 3% b. 
War Eſtates regularly muſt be ſhew'd. 
. After this Deſcription and Diviſion of Fee-fimple it muſt be al- 
Pow'd, That tho' it is the moſt ample Eſtate of Inheritance, it is 
ubjedt to many Incumbrances. Therefore Care muſt be taken in the 
orchaſe of a F ee- ſimple, That it be not incumbred with Judgments, 
Wtatutes Merchants or of the Staple, Recognizances, Mortgages, 
WVills, Feoffments, Fines, Bargains and Sales, Amerciaments, Dowers, 
1, 2 ntures, &c. | 
lll 


Il. Of Fee-tail. 1. How Defined, 2. How Divided. 3. What Of an Eate 
Hate: may be entailed, ; in Fee-tail, 
| 1. An 


wh N 
. | N 


4 | Y r 


An Inſtitute of the 


— 


\ (4) Lit. 18. 


1. An Eſtate in © Fee- tail (from Tailler to cut or limit,) is, Thy 
Inheritance whereof one is ſeiſed to him and the Heirs of his Bod. Ml 
begotten or to be begotten, He that giveth Lands in Fee-tail is Th I 
Donor, and he to whom the Gift 18 made 1s the Donee Y 


(e) I Inſt. 20. In Gifts in Tail, theſe Words, the Heirs or his Heirs, are as ne. 


a. 26. a. 


f) Lit. 31. g : 1 
5 = Heirs begotten by him, or other Words that amount to it) make the 


Tail; and may be reſtrained to Males and Females of the Body, , i 
But a Gift to one and his Heirs 5 Males or Heirs Females is a Fe. 
i Taft. 13. * Gmple; the Law reje&ting the Word Males or Females, becauſe it; 
not limited to what Body. It is good without the Word Body in: 


1 Inft. 20. b 
27. b. 


(s) Lit. 31. 


ceſſary as in a Fee- ſimple: And this Word, f Body (or his Fleſp or 3 


(4) Noy's # Deviſe or Laſt Will to make an Entail. But if the King grants 
25 . Heirs Male, His Grant is void; for the King is deceived. Bega il 
(5) int. ſhall be neceſſarily intended by the Done. Hence a Corporatim Rl 
9 cannot be ſeiſed in Tail. —_— 


it. 17. Daughter or Couſin to the Donor or Giver) in! Frank Marriage, 
(freely in Marriage) amounts by Implication to a Gift to the Husbani Rm 
and Wife, and to the Heirs of their two Bodies. So that in Fran; il 
Marriage, a Fee-tail'may be created without the Words Heir; « 


(1) 1 Inft. 
20. b. 


(*) 1 Inſt. 
224. a. 


10 Rep. 38 


39, 41. 


Lands given by one Man to another with a Wife (which ; | 


Body, But theſe Gifts in Frank Marriage are out of Uſe. 


If one gives Land to one and his Seed, or to his Iſſue or Childrn J 
of his Body, he hath but an Eſtate for Life; for there wanted tk 
Words his Heirs to convey the Inheritance. And tho? the Intent i ſe 


the Donor may be to convey the Inheritance by the Words, Se 4 


Iſſue, Children, yet this is not ſufficient; becauſe his Intent does m 


agree with the Rules of Law. But ſuch Words are good enough 1 3 


convey the Inheritance in a Vill; becauſe Men uſually defer makin ö a 
their Wills to their laſt Hours, when they have not Time to conſul, RF 
with learned Counſel, and therefore the Law makes greater Allo; 


ances to laſt Wills. | 1 
By the Common Law it is * incident go an Eſtate in Tail to be di 


that the Husband of a Feme Donee ſhall be Tenant by the Cum 


x Inſt. 223. b. after Iſſue; that the Tenant in Tail may ſuffer a Common Recover) 


 (n) 1 Lit. 14. » General, is where Lands and Tenements are given to a Man wo 
his Heirs of his Body begotten ; or to a Woman and the Heirs of ihr; 


that Collateral Warranty with Aſſets, [See the 4 & 5 Ann. chap. 10 


or Lineal with Aſſets may bar it; and therefore Conditions to x 


ſtrain either of theſe ſhall be void. » 
By Statute it is Incident to an Eſtate Tail to make Leaſes accort 


ing to the 32 H. 8. chap. 28. [1 Inſt. 223. b. contra. ] and to Levyif 3 


Fine by the 4 H. 7. chap. 24. 32 H. 8. chap. 36. to bar Iſſues. All 7 
none of theſe Incidents by A& of Parliament may be reſtrain 
by Condition. | EE IPod == 


Laſtly, by Cuſtom it is Incident to an Eſtate- Tail to grant Lan, 


by Copy, Sc. at the Will of the Lord, according to the Cuſtom d 


the Manor; which likewiſe cannot be reſtrained by Condition. (80 . 


of Condition, Book 2. chap. 3.] 
This is the Definition and Deſcription of an Eſtate in Tail. 
2. As to its Diviſion, a Fee- tail is either General or il | 


Body begotten. In this Caſe, it is called a General Tail, hecaub q 
whatever Woman the Man taketh to Wife, the Iſſue may inherit 5 1 
nd; 


puniſhable of Waſte; that the Wife of the Donee ſhall be Endowed; 4 | 


i q , | , * 2 
Pen 4 * "A; | . * A 
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Lands; and whatſoever Man the Woman taketh to Husband, the 
Iſue by any Husband may inherit; or if ſhe has diverſe Husbands, 
and hath Ifſue by every one, they may inherit one after another as 
Heir of her Body. "Special, is Where Lands and Tenements are C0) Lit. 16. 
given to a Man and his Wife, and to the Heirs of their 22 Bodies 
begotten. In this Caſe, none ſhall Inherit but thoſe that are begot- 


. * 
* 


ten by him on that particular Wife. LM 1 
If Lands and Tenements are given to a Man and his Wife, and to 
the Heirs of the Body of the Man, » the Husband hath an Eſtate in (0) Lit. 26. 
General Tail, and the Wife an Eſtate for Life; becauſe the Word 
Heirs relates generally to the Body of the Husband. And if the E- - 
{tate is made to the ? Husband and Wife, and to the Heirs of the Bo- (z) Lit. 28. 
dy of the Wife by the Husband begotten, there the Wife hath an 
Eſtate in Special Tail, and the Husband for Term of Life; becauſe 
= hc Word Heirs relates to the Body of the Wife to be begotten by 
that particular Husband. But if Lands are given to the Husband and 
Wife, and to the Heirs of their two Bodies, both of them have an 
Eſtate in Special Tail, as hath been ſaid ; becauſe the Word Heirs, or 
te Inheritance, is not limited to one more than to the other. There- 
ore by obſerving to whom the Word Heirs relates, whether to both 
Wor one of them, you may ſee where the Inheritance 1s lodged. 
RS Theſe Eſtates of General and Special Tail are only mention'd in 
oe Statute of Weſt. 2. chap. 1. But there are 2 other Eſtates-tail (2) Lit. 21, 
Pw ithin the Equity of the ſaid Statutes. if Lands are given to a ** 
Min and his Heirs, Males or Females of his Body begotten, the 
e Male or Female ſhall only inherit according to the Limitation 
Wand the Will of the Donor. By Vertue of the ” Statute the Daughter (r) 1 Inſt. 
Wnay be Heir by Deſcent, tho' there is a Son. But in Caſe of a Pur- 4. b. 164. a. 
baſe, the Eſtate will go to the Son, who is the right Heir in Law. 
WHcre there cannot be an Heir Female, where there is a Son. The 
Fatute doth not aſſiſt the Daughter in Caſe of a Purchaſe, .but only 
Wn 2 Gift. And there are many other Eſtates in Tail, by the Equity « 
f the ſaid Statute, | A} iv 
f Tenant in Tail General or Special dieth without any Iſſue, the 
Honor or his Heirs may enter as in their Reverſion. For in every 
ift m Tail, the / Reverſion of the Fee-fimple is in the Donor. Ut. 18, 
3. All Lands of * Inheritance, and all Inheritances favouring of 3 1 Toft. 
he Realty, may be Entailed, as all Advantages and Profits whatſo- 19. b. 20. a. 
er granted o, of Lands, or which Concern Lands or certain Places, 7 Rep. 33, 
Wherefore Rents, Eſtovers, Commons, c. Uſes, Offices; Dignities, 
hich concern certain Lands or Places, may be entailed. © 
f the Grant of the Inheritance be merely Perſonal, or to be exer- 


iſed with Chattels, it cannot be entailed. So a Grant of in An- ( 10 Rep. 


- ln... AM i 1 


7 "ity to a Man and the Heirs of his Body is void. A Leaſe for Then, 
to a Man and the Heirs of his Body is void; for the Chatte! (x) Duke of 


annot be turned into an Inheritance. Yet it is commonly aflign'd in S 
| — * pl 


raft, that the Truſtees ſhould permit the Iſſue in Tail, Gc. to re- Fol. 27. 


ee the Profits, which is an Entail in Effect. But if a Leaſe for OMB 


mes come then to be limited in Tail, the Law allows not a Pre- cole's Compl. 

ay nt Rem . 4 . Ii .. d h * , . | Eſt ; h. ; ; 
fd IK c 1a1nder to be Imited tnereon. It will allow a future | ate Copy $472 
ng upon a Contingency, and to wear out in a ſhort Time. Co-; Reh s 


4 8 cannot be entailed by the Statute. Vet Cuſtom co-operating contra. 
| ich the Statute, will make an Eſtate-tail, if not Cuſtom only. For 3 1 
the 3 Lev. 327. 


e i el 


the Cuſtom might have been before the Statute, It is not ſufficiey 
Proof of ſuch Cuſtom, That Lands have been granted by Many and MW 
the Heirs of their Bodies; for that may be a Fee Con onal 2s i; 
was at Common Law. But if a Remainder hath been limited and 
enjoy d, or if the Iſſues in Tail have avoided the Alienation of the 

Anceſtor, & c. ſuch are good Proofs of an Eſtate-tail. As Copyhold i 

by Cuſtom may be intail'd, They may by like Cuſtom be cut off » ll 
Surrender, [See Of a Common Recovery, chap. 3. poſt.] "i 


z A Fee- ſimple may be limited by Act of Parliament. 23 
Before the Statute of Weſt. 2. chap. 1. or the 13 Ed. 1. chap. 1. A 
Inheritances were · Fee- ſimple at Common Law, [See the Prean;, 
of the Statute.] For if Lands were given to a Man and the Hen 
of his Body, c. It was interpreted to be a Fee-ſimple preſently y Wl 
the Gift, Upon Condition that He had Iſſue. And ſo if he bad Iſſ i 
the Condition was ſuppoſed to be perform'd for three Purpoſes (vx 
To Alien and diſinherit the Iſſue, and by the Alienation to bar h 
Donor or his Heirs of all Poſſibility of the Reverſion; To Fot 
for Treaſon or Felony ; To Charge with Rent, Common, c. i 

thereby to have bound the Iſſue. But now 1 


* — — a . „ | _ 


By Weſt. 1. chap. 1. De Donis conditionalibus ; The Intention 1 
the Donor is to be obſerved, as that the Tenant in Tail muſt u 
alien, forfeit, or charge it longer than for his own Life. Fi, 
hereafter to be levied, to be void, [See the Expoſition of this A;. 
2 Inſt« 333; GS.] | | 


But daily Experience ſhewed, that much Contention and Miſcha 
had crept into the Law by entail'd Inheritances; “ as Frauds to Fn 
mers, Creditors, c. Sons became diſobedient, when they found 
they could not be diſinherited. [Therefore ſee the 4 H. 7.-chay. . 
2 32 H. 8. chap. 36. and of Fines, Book 2. chap. 72 Subjects alb Wa 
that were Owners of entail'd Lands, were leſs fearful to commit i 
Treaſon. [Therefore ſee the 26 H. 8. chap. 13. and of Forfeitum, Wi 
Book 4. chap. 5.] Men that had entail'd Lands could not make In 
provements; for when the Owner had only an Eſtate for Li 
none would give a Fine of any Value for a Leaſe of it, nor lay a i 
great Stock upon the Land, that it might yield an improv'd Ren 
[ Therefore ſee the 32 H. 8. chap. 28. and of Leaſes, Book 2. chap. 3, 

[See the 33 H. 8. chap. 39. 13 Eliz. chap. 4. Concerning Lands 
Tenants in Tail, as liable to the King's Debts; or ſaleable for tit 

Arrears of the King's Officers. 1 3 
But notwithſtanding the many Miſchiefs and Inconveniences of i 
tail'd Eſtates, and the Statutes before-mention'd, and Fines and ki 
coveries to dock Entails ; there are Methods found out in Settlemem i 
to limit Eſtates, that no Law or Statutes can reach or alter then 
except a particular Act of Parliament is made for that Purpoſe. 8 

Hitherto I have ſaid ſomewhat of Eſtates of Inheritance; nen. 
are Eſtates of Freehold only, or for Term of Life. | 


Of, Eſtate III. . An Eſtate in Tail, After Poſſibility of Iſſue eætinct, is whe! 
Pollbility, Lands and Tenements are given to a Man and his Wife in ſpeci 
e. Tail, and the Survivor hath an Eſtate in Tail when there is no Pot 
ys ang ſibility of Iſſue. If they have Iſſue, and the Iſſue dies without ines 
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o that there is not any Iſſue alive which may inherit by Force of the 
Entail, the Survivor of the Donees hath an Eſtate in Tail after Poſ- 
bility; Se. 4 None can have this Eſtate but one of the Donees, or (4) Lit. 34. 
Done in Special Tail; for a Donee in General Tail may by Poſſi- 1 Inſt 28: n 
bility have Iſſue. And the State of this Tenant muſt be created by 1 
= the A4 of God ( vis.) by Death of either Party without Iſſue, an 
W ot by Eimitation of the Party, or by Their own A&, tt 
3 By Reaſon of Marriage Settlements, This Eſtate ſeldom or never 
w. An Eſtate by Curteſy of England is where a Man taketh a of an Eftate 
wiee ſeiſed in Fee-ſimple, or in Fee-tail General, or ſeiſed as Heireſs b Curteſy, 
Win Special Tail, and hath pow of her, Male or Female, born alive, () Lit. 35, 
W(not ripp'd out of the Mother's Womb after Her Death) evidenced by 52 _ 
Motion, Crying, Cc. which by any Poſſibility may inherit, and the 45 * 
Vife dies, and the Husband holdeth the Land during his Life. 8 Rep. 34. 
his is by the Law and Curteſy of England. One may be Tenant 
by the Curteſy of a Caſtle for the Defence of the Realm, a Common 
bins Number, &c. 13 : 25 
f A Man ſhall not be Tenant by the Curteſy of a bare Right, (0 F. N. B. 
Title, Uſe, or of a Reverſion or Remainder expectant upon an E- 149. _ 
ate of Freehold ; unleſs the particular Eſtate is determin'd during 30. "66+ ad 
he Coverture ; nor of a Seiſin in Law. But if a Wife dies before a 
een in Fee becomes due; or, in the Caſe of an Advowſon, before 
ee Church becomes void, the Man ſhall be Tenant by the Curteſ), 
Who' the Wife had only a Seiſin in Law; becauſe he could by no In- 
aſtry attain unto any other Seiſin. A Seiſin in Deed is required in 
ther Caſes. | 
Four Things muſt concur to give an Eſtate by Curteſy, (vis. ()  Inft 
Warriage, Seiſin of the Wife, Iſſue, and Death of the Wife, * 


V. Of an Eſtate in Dower - 1. Its Definition and Diviſion. 2. Who Of an Eftate 
ay be endowed ? 3. Of what and bow? 4. Of Fointures, which * Power. 
Supply the Place of Dower. | 
1. An Eſtate in ! Dower is where a Man is ſeiſed of Lands and (+) Lit. 36. 
We -nements in Fee-ſimple, Fee-tail General, or as Heir in Special ! I: 35,0 
ill, and Marries a Wife and dies, and the Wife, by the Common 
, after the Death of her Husband, hath during her Life, the 
ird Part of ſuch Lands and Tenements as were her Husband's, at 
Lime during the Coverture; whether ſhe hath Iſſue by her 
band or no; ſo that ſhe be above nine Years of Age at the Time 
the Death of her Husband. # Dos, or Dower, ſignifying, in a (5) r Inſt. 
bear denſe, the Eſtate which the Woman brings in Marriage, or 31. 4. 
Marriage-Portion, is of an another Nature. 155 
bee Things do entitle to Dower, as appears by this Definition, 
W's.) * Marriage, Seiſin, and the Death of the Husband. The (4) 1 Ind. 32, 
and of Marriage muſt continue, and there muſt be no Divorce d * *Þ- = 
e Matrimonii, A Separation d Aſenſ & Thoro only, doth ** © 
t deſtroy the Bond of Marriage. [But ſee 1 Roll. Abr. 680, 681. 
nd How Marriages may be diſſolv'd, Book 1. chap. 6.) A Wife de 
l may be endowed, if the Husband dies before the Divorce. Con- 
"ning the Seiſin; the Wife ſhall be endowed of a Seiſin in Law, () 1 Inf. 31, 
where the Husband has only a Right as well as where he BE K | 
8 Sellin 
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it to an actual Seiſin, as a Husband, when he is to be Tenant by th 


(m) 1 Inft. 
32. a. 


(n) Lit. 44, 


47 | 
x Inſt. 31. b. 


1 


1 Inſt. 32. b. 
2 Inſt. 8 7. 


(2) x Inft, 31. 
a. & b. 


37. a. 392. b. 


the Wife of an Alien, nor an Alien Wife, except in Caſe of th 1 
King; [See of Swbjefs, Book 1. chap. 3. ante. ] nor a Wife that 51 


By Weſtm. 2. chap. 34, or 13 Ed. 1. If the Wife Elopes fun bl 4 
. Husband, (i. e.) If the Wife willingly leaveth tbe Husbaud, and nM 


(9) x Inft. 
ZI. b. 32. & 
35. a. & b. 
Finch 125. 

1 Roll. Abr. 
678. 


mon certain; but not of Common without Number in Gros; 


ſhould * Continue during the Couerture; for if the Husband alen lf 


Seiſin in Deed. - For it lieth not in the Power of the Wiſe to br. b 
Curteſy, may in moſt Caſes. It is not neceſſary that the Sec 


the Lands, Sc. yet the Woman ſhall be endowed. But the Hy: lp 
band muſt be Sole ſeiſed, and not as Joyntenant at the Time al 
his Death; for then Survivorſhip will take Place. If there are tu 
Joyntenants in Fee, and one maketh a Feoffment in Fee, his W471 
ſhall not be endow'd. Of a Seiſin for an Inſtant a Wife ſhall 1, 
be endowed ; as of a Seifin of a Conuſee of a Fine that Grants u 
2 to the Conuſor, the Wife of the Conuſee ſhall not be e 
_ Littleton reckons up * five: Kinds of Dower, (vi. ) Dower h 
Common Lam; by Cuſtom; Dower ad Oftium Eccleſiæ; Dower , 
Aſſenſu Patris; and Dower de la pluis Beal, (i. e.) Of the moſt fu 
of the Tenements, Sc. But the two firſt are only in Uſe. = 

2. 7 The Wife of an Ideot, Non Compos Mentis, of one Outlaw! 
or Attainted of Felony, Trefpaſs, Hereſy, Præmunire, may be « | 
dowed. But a Wife of one attainted of High Treaſon, or Pe 
Treaſon, cannot be endowed ; [See the 5'£9 6 Ed. 6. chap. 11.1 


« 


Few, if the Husband is a Chriſtian, 


rieth with the Adulterer, ſhe ſball loſe her Dower, unleſs the Hum 
willingly without Ecclefiaftial Coercion be reconciled to her, and 
mit her to cohabit with him. See 2 Inſt. 435, 436. 2/7 


, 3. - 196 I come to ſhew Of what, and How a Wife may be «| 
OWed. 71 
A Wife 2 may be endowed of the principal Meſſuage, (not of i 

Caſtle for Defence of the Realm,) Lands, and Tenements, and of 
Reverſion upon a Leaſe for Years before Marriage, and of the Ren 
where the Eſtate 1s diviſible by Metes and Bounds : But not uponiff 
Reverſion on a Leaſe for Life, Ic. made before Marriage; for d 
that the Husband has neither Seiſin in Deed or Law. Where no 0. 
viſion can be made, a Woman muſt be endowed of the Thing ui 
ſpecial Manner, as of the third Preſentation to an Advowſon, . 
third Toll-Diſh of a Mill, or of the Mill for every third Monti; 
of the third Part of the Profit for Stallage, and of the third Part "Wn 
a Fair; of the third Part of the Profits of the Office of Marſbalſ# 
of the third Part ofa Gaol, a Park, a Dove-houſe, a Piſcary ; of 
third Part of the Profits of Courts; the third Part of Fines, Hero 
Rents Tithes, (as of the third Sheaf) of the third Part of Cor 


then the Land would be doubly charged; nor of an Annuity, f 
that doth not iſſue out of Lands or Tenements. [See more in te 
Definition of Dower. | | f 
Dowers of 7. Copybolds are warranted by ſpecial Cuſtom only. „r 
By Cuſtom of ſome / Counties, Cc. the Wife may have bal; 
and by Cuſtom of ſome Towns, Sc. the whole of the Eſtute, . F bY 


- 


wo SF F u #1 1 N * "+ W's 1 "I N 

Ch. 1 03 Laws of England. 1 
There muſt be an * Aſſignment of Dower at the Common Law, 

either by the Sheriff, by Vittue of the King's Writ, or elſe by the 

Teir or other Tenant of the F rechold, by Conſent or Agreement 

amongſt Themſelves. The Wife cannot Enter into her Dower, but 

miſt recover the ſame by Writ of Dower. [See of a Foymure, 

infos] Claim by Dower at Common Law ſeldom happens, eſpecial- 

ly upon great Eſtates, by Reaſon of Joyntures. See Magna (harta, 

chap. 7. The Statute of Merton or 20 H. 3. chap. 1. Weſt. 2. or 

3 Ed. 1. chap. 48. Weſtm. 2. or 13 Ed. 1. chap. 4. 27 H. 8. chap. 10. 

1 Ed. 6. chap. 12. 5 Ed. 6. chap. 12.) | | 

= Theſe two laſt Eſtates, (vis. by Curteſy and Dower) are Special 

= Eſtates for Life, and do ariſe after the Death of one that hath an 

W1nheritance joyned with a Freehold, 

= 4 A* Foynture is a competent Livelihood of Freehold Lands or () 1 In 

renements, Cc. for the Wife, to take Effect preſently in Poſſeſſion 35%; Þ: _ 

or Profit after the natural Death of the Husband, for the Life of BW” 

chat Wife at leaſt, if ſhe herſelf is not the Cauſe of the Determina- 

ton or Forfeiture of it; * as where the Eſtate is ſettled Durante Vi- (x) 4 Rep. 3. 

itt, and ſhe marries, Ic. This Definition of a Joynture is made 

with Reſpe& to the Statute of 27 H. 8. chap. 10. | 


For by the Statute of 27 H. 8. chap. 10. F. 6. Where an Eſtate is 

Wade in Poſſeſſion or Uſe to Husband and Wife, and his Heirs, or to 
be Heirs of their two Bodies, or one of their Bodies, or to them for 
be, Lives, or for the Wife's Life, for her Foynture > in any of theſe 
(e, ſhe ſhall not have Dower. Howbeit, upon a lawful Eviction 
Rf that Foynture. ſhe ſhall be endowed according to the Rate of her 
bands Lands, whereof ſhe was Dowable at the Common Lam. 
bt ſuch Foynture being made after Marriage, the Wife (after the 
„bands Death) may refuſe it, and betake her ſelf” to her Dower ; 
* ſuch Foynture be made by Act of Parliament. 


Now to the making of a perfe& Joynture within this Statute, and 
Wo bar a Claim of Dower, „ $:x Things are to be obſerved. (3) x Inft. 
1. Her Joynture by the firſt Limitation is to take Effect for her 3%? 8 
Life in Poſſeſſion or Profit, preſently after the Deceaſe of her Husband. PRE "oP 
. It muſt be for the Term of her own Life, or a greater Eſtate. But 
Wt may be limited to continue no longer than ſhe remains a Widow, 
Bc. or while ſhe forbears to do any Act in Her own Power. 3. It 
Nuſt be made to her ſelf, and to no other in Truſt for her. 4. It 
Wnuſt be made in Satisfaction of her whole Dower, and not a Part of 
t. 3. It muſt be expreſs'd to be in Satisfaction of her Dower in the 
Need or Deviſe. 6 It may be made either before or after Marriage. 
f made before, the Wife cannot waive it, and claim her Dower at 
he Common Law; otherwiſe if it is made after Marriage. 
This Statute does not extend to x Copyholds ; becauſe Dower of (=) Coke's 


oyyholds are warranted by ſpecial Cuſtom,only; as hath been fard. — * 


All other Settlements in lieu of Joynture, are Joyntures at the 
emnmon Law; and are no Bars to a Claim of Dower. A Joyn- 

Pre was no Bar of Dower before this Statute. For a Right or Ti- () » Int. 
to a Freehold cannot be barr'd by Acceptance of a collateral Sa- 43a * 
faction. But Dower may be releaſed, & c. | 7 * 
1 
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If a Joynture is made of Lands, according to the Statute; before 

the Coverture, and after the Husband and Wife alien them by Fine, 

he ſhall not be endowed of any other Lands of her Husband; o- 
therwiſe if the Joymture was made. after Marriage. 

(4) 1 Inft.36, The Wife may“ enter into her Joynture after the Death of her 

b.&37. Husband, and 1s not driven to a real Action, as ſhe is to recover 

Dower at the Common Law. Neither ſhall her Joynture; be for- 

feited by the Treaſon of her Husband, as in the Caſe of Dower. 

; Notwithſtanding her Dower or Foynture, the Wife ſhall have all 

( 1 Inſt. 46. her © Chattels real and Bonds again, unleſs her Husband altered the 

d. 351--&b. Property in his Life-time. Alſo her Proportion of Chattels real and 

perſonal, upon an Adminiſtration and Diſtribution, If the Husband 

dies inteſtate ;. and likewiſe all convenient Apparel ſuitable to her | 

Character. [See of Husband and Wife, Book 1. chap. 6.) | 

[See Eſtate for Life, infra, and Payment of Rent, chap. 2, poſt; 

In Caſe where a Woman that is Tenant in Dower, or. that hath 

... ... Joynture, ſoweth the Land and dieth, . See alſo the 11 H. . 

Chap. 20. Whereby certain Alienations made by the Wife of the 
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Lands of her Husband ſhall be void. 


Of an Eſtate VI. An Eſtate for 4 Life is when one hath Lands and Tenements 
52 for Term of his own Life, or the Life of another, or for the Term 
: inf. 4r.b. both of his own and another Man's Life. But an Eſtate for a Man's 
x Rep. 14% own Life is higher than for-another's Life, An Eſtate made to One 
and his Heirs, during the Life of Another, is but an Eſtate for Life 
(e) Lit. 357. He that hath an * Eſtate for Term of his own Life or the Life of 
another, hath a Freehold, and no other of a leſſer Eſtate hath a Free- 
hold; but they of a. greater Eſtate have a Freehold, as Tenant in 
Fee-fimple, Fee- tail. Eſtates by Statute-Merchant, Staple or Elegit, 
(f) 1 Inft. 43. are but f Chattels. [ See of Eſtates by dtatute- Merchant, Staple, and 

b. Elegit, poſt; and ſee of Occupancy, chap, 3.) 
very Leſſee for Life may take upon the Land demiſed reaſonabk 
(2) x Inft. 41. 4 Eſtovers; unleſs he is reſtrain'd by ſpecial Covenant or Agreement. 
* [See Common of Eſtovers, chap. 2. and of Forfeiture in Waſte, chap. 

07. 7 | | 

721 a Man grants an Eſtate to another, Quam din fe bene geſſeri, i 
or ſo long as he ſhall dwell in ſuch a Houſe, or to a Woman Dm WW-: 
(WiInftqzn. ſola Fuir, or Durante Viduitate, or for any like! uncertain Time; WR-/ 
2 Inft. 301. in all theſe Caſes the Leſſee hath an Eſtate for Life determinable. 
[But ſee of Eftates deviſed to Executors ; of Eſtates by Statute Mer WI" 
chant, Staple and Elegit, poſt. | * 

A Grant of Lands, &c. without expreſſing any Eſtate, is a Grant i 
(5) 1 Inft. 42. for the Life of the Leſſee. So a Grant for Term of Life generally, 
. 183. a. de b. without mentioning for whoſe Life, ſhall be conſtrued fo be for the t 
Life of the Leſſee ; for the Grant ſhall be taken moſt ſtrongly again 
the Leſſor. Otherwiſe if ſuch a Grant is made by Tenant in Tail; 
for then it ſhall be taken for the Life of the Leſſor to prevent Inj 

ry and Wrong. | | 


A Leaſe for Ninety-nine Years, & c. determinable upon a Life or vat, 


Lives, is not a Leaſe for Life or Lives, or a Freehold, but a Leal Wi elf 
for Years, or a Chattel determinable upon Life or Lives. "WM 
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ic Tenant: for his ownLife,.or' the Life of another, & ſows: the () Lit. 68. 
4 1 he; dies, or Ceſtu que vie, (he for whoſe Life be hold- 50. Ern 
i) dieth before the Conn, Ec. is neaped, his Executor ſhall have. 2 Inft. 81. 
e Emblements, (it e.) the Profits of the Land; for bis Eſtate was 126 
ctr ant determined by the Act of God. But he ſhall not have © 
oe Graſs, or other Fruits, if they are not ſevered, becauſe they are 
Parcel of the Inheritance. If the Eſtate is in the Hands of an Under- 
ant, and the Tenant for Life dies before the Rent is due, he ſhall 
ot have the Rent. | See of Payment of Rent, chap. 2. poſt.) And 
i is where any one hath an. Uncertain Eſtate, as Tenant in Tail 
cer Poſſibility of Iſue extinct, [Tenant by Curteſy or in Dower ; 
r theſe are uncertain Eſtates for Term of Life. Here the Law 
es to the Party, whoſe Right it is, free Ingreſs, Egreſs and Re- 
Nees, to enter, cut down and carry away the Corn. But if a Woman 
Topyholder, that holdeth Lands during her Widowhood, ſoweth the 
round, and taketh Husband, the Landlord ſhall have the Profits; 
eeauſe the Eſtate was determined by her ! own Act. And ſo it is if (1) Rep. 116. 
renant determines his Eſtate by his own AQ, as by Forfeiture, Ic. * Taft. 55. b. 
Ne that entereth for the Forfeiture, &*c. ſhall have the Corn. But 
a Leaſe be made to Baron and Feme, (Husband and Wife) during 
he Coverture, and the Baron ſows the Land, and after they are di- 
Forced, 4 Vinculo Matrimonii, the Baron ſhall have the Corn, be- 
uſe the Judgment is the Act of the Law. And in the Caſe of the 
Woman Copyholder, if ſhe had leaſed for one Year, and the Leſſee 
os the Land, and after the Woman Copyholder takes Husband, yet 
be Leſſee ſhall have the Corn; for her Act ſhall not prejudice a 
Third Perſon. So note the Diverſity, where the Eſtate is determined 
By one's own Act, the Act of the Law, and the Act of a Stranger. 
= A Leaſe for Life is not ſaleable by the Sheriff upon Execution for 
WDcbt, but he may extend the yearly Profits to pay the Debt. [How 
E , | ſtate for Life may be forfeited, ſee Forfeiture by Waſte, chap. 7. 
8 ; 0 p | 


By the 28 H. 8. chap. 11. F. 6. If an Archdeacon, Dean, Preben- 
b 5 Parſon, Vicar, Maſter of an Hoſpital, or other Perſon admit- 
ed to any Benefice, Dignity, &c. (Chauntries only excepted) hath 
Wed any f his Glebe Lands to be manured and ſown at his proper 
ale and Charges with any Corn or Grain, the ſaid Incumbents may 
Vale and declare their Teſtament of all the Profits and Corn growing 
on the ſaid Glebe Lands, ſo manured and ſown at their proper Coſts 


nd Charges. 
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This Act does not extend to Glebe Lands in the Poſſeſſion of a Te- 
Want manured and ſown by him. [See Payment of Rent, chap. 2.) 
(See 14 Elia. chap. 8. An Act ſor avoiding Recoveries ſuffered by 
olluſion of Tenant for Life, Sc.] | 
By the 19 Car. 2. chap. 6. If a Perſon or whoſe Life an E Ae 
bath been or ſhall be granted 45 remain A | 5 or e 2 
Je Fin this Realm for ſeven Tears together, and no ſufficient Proof 1 
he of the Life ſuch Perſon, in any Action commenced for rh. 
ey f the Lands held for the Life of ſuch Perſon; then ſuch 
kerſon, for whoſe Life the Lands were holden ſhall be accounted as 
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Inſtitute 
©» naturally Dead. [See the 6 Ann. chap. 18, How Diſcbveries are to 
bde made of the Death of Perſons" pretended to be alive, to the Pre. 
judice of thoſe: that claim Eſtates: after their Death. 
Bj the 8 Ann. chap. 179. An Action of Debt may be brought fir 
Rent upon # Leaſe for Life, as well as upon''a Leaſe for Tears. ¶ See 
of Leaſes, Book 2. chap, 3] 0 


Now follow Eſtates leſs than a'Freehold. 


, 
o 


Of an Eſtate VII. An Eſtate for * Years, or (Tenancy for Years) is where 2 
8 Tits Man letteth Lands or 'Tenements to another for certain Term of 
* ) Lit. * Years. A Tenant for.” half a Year, or a Quarter of a Year is ſaid 
1 Inſt 54. b. to be a Tenant for Years. The Tenant: (or his Executors or Adnj. 
(0) Lit. 66. niſtrators, if he dies) may preſently * enter by Force of the Leaſe, 
« Inſt. 46. b. tho' the Leſſor dies; and then he is poſſeſſed (not ſeiſed) of a Term 
for Years. Till Entry, he cannot take a Releaſe to increaſe his E- 
ſtate, except upon the Statute of Uſes, 27 H. 8. chap. 10. But before 
Entry, he may grant his Intereſt to another; but not ſurrender it, or 

have an Action of Treſpaſs. <0" 1 B13 (1 
(p)1Rep.134 A 2 Term (Terminus) doth not only ſignify the Limitation of 
1 Inſt. 45. b. Time, but alſo the Eſtate that paſſeth for that Time. Thus if 
Man makes a Leaſe for Twenty-one Years, and afterwards maketh a 
Leaſe to begin after the Expiration of that Term of Twenty-one 
Years ; if the firſt Leaſe is ſurrender'd, the ſecond ſhall begin preſent- 
ly ; not if the Words had been After the End and Expiration of 
Twenty-one Tears, without mentioning the Term, which ſignifieth 
the Eſtate or Intereſt. So that there is a Difference betwixt Temi- 
(q) 1 Inſt. nus Annorum and Tempus Annorum. But a Diſpoſition of 9 Part of 
46. b. the Term is not the Diſpoſition of the whole. — | et 
Tenant for Years hath but a Chattel real. [See of Eſtates in 
Goods and Chattels Perſonal, Book 2. chap. 5.] Therefore it is rot 
inheritable, but goes to the Executors or Adminiſtrators. Neither 
can it go in Succeſſion, in Caſe of a ſole Corporation, as to 4 Biſhp 

and bis Succeſſors. [See of Corporations, Book 1. chap. 8.] 

(r) x Inft.6.b. An Eſtate for ten Thouſand Years is not a ” Freehold, or of 6 
| high a Nature as an Eſtate for Life. Ig is but a Chattel, and cannot Nit: 
be entailed. | See of Fee-tail, ante 
(/) Lit. 68. If a Tenant for Term of Years / ſows the Land, and his Term n 
ends before the Corn is ripe, the Landlord ſhall have it; unleſs iti 
covenanted betwixt them, that the Tenant ſhall have his Way-going 
Crop. It was his Folly to ſow the Ground with Corn, Sc. when De 
he knew that his Term would expire before the Corn, Gc. wa Ser 
(t)11nſt.z6.2. ripe. But where the Leaſe for Years depends upon an * Uncertainty, 
as upon the Death of Tenant for Life which made it, or of a Hul- um 
band ſeiſed in Right of his Wife, c. there the Tenant for Years ſhall L. 
(u)5Rep.116. have the Crop. Yet if there is Leſſee for Years upon“ Condition, f: 
1 Inſt. 55. b. that if he doth Waſte, Sc. his Eſtate ſhall ceaſe; if he ſows the 
Land, and after does Waſte, the Leſſor ſhall have the Corn. ot 
Every Tenant for Years, as well as Tenant for Life, hath Incident Eſt: 
(Hilaft. 4 l b. to his Eſtate three Kinds of * Eftovers. [See Common of Eftovers, 
Rente, and Diſtreſſes, chap. 2. and Forfeiture by Waſte, chap. 4. p1ſ) 
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The Sheriff may {ell a Term for, Years for Debt, by Writ af Exe- 
cution upon a Judgment. in the Lite-time: of the Owner, or when 


it is in the Hands of Executors ar Adminiſtrators. [See of Leaſes, 
Book 2. chap. 3. and *of Execution, Book 4. chap. 4- | 


VIII. An Eſtate 7 at Will, (or a Tenancy at Will) is where Lands Of an Ecate 
and Tenements axe let 7.755 Man to another, to Have and to Hold ©) Lit. 68: 
to him at the Will of the Leſſor. By Force of this Leaſe the Te- 


nant is in Poſſeſſion, but he hath, no certain or ſure Eſtate, tho' a 
Chattel-real 3 ſo that the Leſſor or Landlord may put him out at 


what Time he pleaſeth ; except that by the Cuſtom of * London, a ( 1 


Tenant at will under the yearly Rent of forty Shillings, ſhall have 

2 Quarter's Warning; and Paying above forty Shillings, ſhall have 

half a Year's Warning. But it is regularly true, that every Eſtate at 

Will muſt be at the Will of © both Parties, (Landlord and Tenant) () 1 Int. 
tho one Party is only named. Yet if the Tenant at Will, “ ſoweth ) Ir. 68. 
the Land, and the Landlord before the Corn is ripe, or when it is 1 Int. 56. a. 
ripe, putteth him out, the Tenant notwithſtanding ſhall have the | 
Corn, and ſhall have free Entry, Egreſs, and Regreſs, to cut and 

carry it away; and ſhall not be forced to bring his Action for this, 
becauſe he knew not at what Time the Landlord would enter upon 

him. But tho' the Tenant muſt have his Corn, he ſhall loſe his Fallow 

and Dung carried forth. So it is if the Tenant at Will ſets or ſows 

any other © Annual Profit. But if the Tenant plants Trees, or ſows (e) 5 Rep. 
the Ground with Acorns, &c. there the Land lord may put himout; : . 
becauſe they will yield no preſent annual Profit. And ſo it is, tho? 2 Int. 81. 
he improve the Graſs by Compoſting, ſowing Hay-ſeed, &c. . becauſe 
Graſs is the natural Profit of the Earth. And all this is proper to 

every particular Tenant that hath an uncertain Eſtate. But if the 

Tenant at Will ſows the Ground with Corn, c. and after he him- 

ſelf determines his Will, and refuſeth to occupy the Ground, the 

Landlord ſhall have the Corn, becauſe he loſeth his Rent. 

Alſo if Tenant at Will of a 4 Houſe is put out, he ſhall have free (4) Lit. 59. 
Entry, Egreſs and Regreſs, and reaſonable Time to remove his Goods. 
And when a Tenant at Will leaves a Houſe, he 1s not bound to leave 
tin e Repair, as Tenant for Years is. | (.) Lit. 71. 

The Landlord may reſerve an Yearly f Rent upon a Leaſe at Will, (H) Lit. 52. 


and diſtrain for the Rent behind of Common Right; or he may! Inft. 57: b. 


have an Action of Debt at his own Election. A 


If Tenant at Will commits voluntary Waſte, it amounteth to a 
Determination of his Will, or that he will hold the Eſtate no lon- 
ger, For when Tenant at Will taketh upon Himſelf to do ſuch 
Things, which none can do but the Owner of the Land. This 
amounts to a Determination of the Will and Poſſeſſion. [See of 
Leaſes, Book 2. chap. 3. and of Action of Waſte, Book 4. chap. 4.] But 
f an Eſtate is lett at Will upon Rent payable at a certain Day, the 
Leſſee at Will cannot determine the Leaſe before the Day of Payment 
o the Prejudice of the Leſſor. [See the 29 Car. 2. chap. 3. What 
lates in Lands, &*c. not put in Writing ſhall be accounted only 
Eſtates at Will.] 


IX. An Eftate at #* Sufferance is when one comes on an Eſtate, or Of an Eſtate 


enters by a lawful Leaſe, and keepeth his Poſſeſſion after his Leaſe * 


18 57. b. 


I 
1 Inſt. 55. b. 
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An Intime of ook Il 
is expired, and ſo holdech over by Wrong; aba Tenant for Tem 
' Years holding over his Term, c. Tenant at Will is always 9 

. 40 rennen nee Ta. i 
Right; "Tenant at Sufferance always by Wrong, * 


By tbe 6 Ann. chap. 18. Perſons, who as Guardians or Truſt, 
for Infants, or ſeized in the Right of their Wives only, and eue 
other Perſon having Any Eſtate deterninable upon Life or iy; 
"who after the Determination of © ſuch Pprticular 'Eftates ſhall Hy 
Over and Continue in 'Poſſeſſion | of Any Meſſuages, Lande, &c. bu 
be adjudged Treſpaſſers ; and the Perſon next Entituled, His En 
cutors and Adminiſtrators may "recover again ſuch Perſon bold 
Kel His Execmors and Adminiſtrators, 15 alue of the Profits n 
ceiv'd, ets ty os. or 6 eee e ay; tat £46 
[See the 8 Ann. chap. 17. concerning Diſtreſſes for Rent.] 
Of an Eftate X. Of an Eſtate by Copy of Court- Rol. Sep 
ez Copy of For the right Underſtanding of an Eſtate by Copy of Courr-Ril 
it will be neceſſary to ſhew, 1. The Nature of a Manor. 2. Th 
Nature of the Eftate held by Copy of Court- Roll, which doth de 
pend upon the Manor. 3. The Method of Granting Copyhold B. 
| ſtates. 4. Of Fines upon Copyholds. 5. Of C pyhold Crfton; 
6. How Copyhold Eſtates may be extinguiſhed. © 
t. Of the Nature of a Manor, WA of | 
D Eoke's A * Manor (d Manendo, becauſe the Lord did uſually dwell i 
— by. the Manor-Houſe; or, 2 Manurium, from Manuring the Land; «, 
4Rep. 26. - > Meſner, from Guiding and Governing) is an ancient Royalty « 
3 19, Lordſhip, (of old call'd a Barony) conſiſting of Demeſnes and S. 
* vices, and of a Court-Baron as incident to it. It cannot be a Rel 
Manor, or Manor in Law, if It wanteth Freeholders; nor can [th 
a Cuſtomary Manor without Copyholders. [See Poſtea.] It muſt k 
Time out of Mind; for a Manor cannot be made at this Day, 4 
(3) 1 Inf. Manor may conſiſt of one or more Villages and Hamlets adjacer, 
N or only of ſeveral Houſes in a Village, c. If it is a Capital Mano 
(k) r Inf. it may contain other Manors under it, and then it is called an * H. 
ny <2 nour; on which other inferior Manors do depend by Performance d 
2 Roll. Abr. Cuſtoms arid Services to him that is Lord over them. Thi 
. originally belonged to the King, tho' afterwards it was given in Fe 
| to a Subject. [See the 33 H. 8. chap. 37. and 38. 34 H. 8. chap.s 
(1) 4 Rep. 37 H. 8. chap. 18. |] There may be a ! Cuſtomary Manor granted by 
111 17, Copy of Court-Roll, and held of another Manor. And ſuch cuſs 
18. mary Lords may keep Courts, and grant Copies ; and the cuſtom: 
x Tobi. 58: b ry Manor it ſelf may paſs by Surrender and Admittance. 
contr. 60. A Manor then is either - Real or Nominal. A Real and perfe 
% 4 Rer. Manor is ſuch as is before deſcribed. | A Nominal Manor is a Manet 
6Rep. 64. 65. by Reputation only; as when a Lord of a Manor ſhall transfer oe 
Eoke*sCompl. to a Stranger the Services of all his Tenants, and reſerve unto hn 
Copyh. 3-31: ſelf the Demeſnes only; or when he puts away the Demeſnes and 
reſerves the Services. In both theſe Caſes, the Lord hath not a Mani! 
really, but nominally, and in Reputation only. Some call ths? 
Manor in Groſs; as a Man may have a Court Baron with the Perqur 
ſites thereunto belonging, and another may have the Scite and eve!) 
Foot of Land in ſuch a Manor, | 7 Th 


: 


- 


. 

0 pang , 

; . — — — — — — a FIR. 

- f | p 1 | eee 

KY ' k | | 
. 5 FD * . 4 N or i * 9 F N 
| 4 "» 6 : ” * " 
We ; a | — oat oat . Kr 

bt 


The Parts of a Real Manor are the Demeſu and Services with 

8 . Court-Baron incident to it. A Court-Baron is the chief Supporter 
of a Real Manor, and one cannot be without the other. [See of a 
Court-Baton, Book 4. chap. 1.] Eat | 
1. The Demeſnes are the Lands that are manually occupied and (% 1 Int: 
WT poſſeſſed by the Lord- for the Maintenance of himſelf and Family. „„. 
neſe in the Poſſeſſion of a Subject are called Demeſues in a diffe- Copyh. S. ri, 


| rent Senſe from the Demeſne Lands of the Crown. See of Eſtates rn . 


In Ancient Demeſne, ne. _— 
ze Waſte is Part of theſe Demeſne Lands. The Lord reſerves to Pemeſres. 
W himſelf One Part of theſe Demeſnes ; Part is diſtributed amongſt the r. 395: 
W Tenants 3 and what is left is the Lord's Waſte, which was neglected 
by the Lord upon Creation of the Manor; becauſe He had before 
taken as much of the Demeſnes as He had need of, and Diſtributed 
W 25 much as was convenient amongſt his Tenants. [See Demeſne, Ti- 
ue, 1 an Eſtate in Tag 196 ſupra. | 
2. The * Services are thoſe Duties which the Tenants are bound (o) 1 Inf. 
Wo perform to the Lord, by Reaſon of their Eſtates which they hold S Compl 
ef him; as Fealty, Wardſhip, Heriot, Relief, Amerciament, Forfei- Cop. 5. 118. 
ine, Eſcheat. I. 2 Fealty ( Feaulte, Fides) is an Oath taken at the (p) Lit. 91. 
WAdmittance of every Tenant to be true to the Lord. [See poſt Of 
eures and Services, chap. 2.] 2. Wardfſhip was the Cuſtody or 
4 Guardianſhip of the Heir of the Tenant within Age. [But this is () Lit. 103- 
Wboliſhed by the 12 Car. 2. chap. 24.] 3. Heriot, ( Heregate from — 
Wrus Lord, and Gate beſt) is a Render made at the Death of the Cr) 1 Ind. 
Lerant to his Lord of the beſt Beaſt, or other Thing, found in the mp 
oſſeſſion of the Tenant deceaſed, or ſome other. This Service is Copyh. 5. - 
Winoſt eſteem'd. It is either a Heriot-Service, or 3 He- Fitch. 267. 
Wrot-Service is never due without ſpecial Reſervation in the Grant; 
Wnd is ſeldom reſerved upon a leſs Eſtate than an Inheritance. For 
Heriot / Service, the Lord may Diſtrain or Seiſe. Diſtreſs may be (/) cote's 
df any Beaſt on the Land. But Seiſure may be of any Beaſt belonging Comel. Cop. 
o the Tenant, Heriot-Cuſtom is what is challenged by ſome parti- 
ular Cuſtom; and is uſually paid upon an Eſtate for Life or Years, 
Is well as upon an Eſtate of Inheritance. For Heriot-Cuſtom, the 
ord muſt ſeiſe, not Diſtrain. Here the Lord may ſeiſe for Heriot the 
eſt Beaſt, Sc. tho? it is in ſome Place * out of the Manor, or in the 1) Kitck. 
ighway, that being no Diſtreſs; for it is his own proper Goods by the —. 
Vath of the Tenant ; and therefore he may ſeiſe it where he finds it.: Inf. 133. 
Vere many purchaſe Lands * jointly, an Heriot ſhall not be paid («) 8 Rep. 
Il after the Death of the Survivor. If a Tenant Deviſerh away all [J, , 35. b. 
us Goods, and dieth, yet the Lord ſhall have his Heriot, for the Law 
referreth the Cuſtom before the Gift by Teſtament. It hath been 
nciently ſaid, That a Heriot ſhall be paid before a Mortuary. It 
WP :yable by Copyholders as well as Freeholders. 4. “ Relief (quia (+) I Inf. 
deditat jacens Releviatur in Manis Heredis) is a certain Sum of 19%. 
mey which every Freeholder, being at full Age, paveth unto his Copyh. 5. 5 
ord at the Death of his Anceſtor, when he taketh Poſſeſſion of the 
Meritance, „It is either Relief Service, or Relief Cuſtom. Relief O Coke's | 
Vice is that which is paid upon the Death of any Freeholder. Re- ts . 
ef Cuſtom is that which is paid upon the Death or Alienation of 1 Ink. 83. 
ly Freeholder according to the Cuſtom of the Place. In many * b 
«es, it is half a Year's Profit; in ſome double the Rent of that Year. 
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It is paid by Freeholers only : For this the Lord may Diſtrain, but 
cannot have an Action of Debt. His Executors or Adminiſtrato, Wi 
(0 „Inf. may have an Action of Debt, and cannot Diſtrain. 3. Amerci,. 
127 b. ment (in Mercy of the Lord) is a pecuniary Pumſhment for any 0. 
_ LE fence committed againſt the Lord; or a certain Sum of Money in. 
oPyh. §. 26. 
poſed upon the Tenant by the Steward upon Preſentment of the Ho- 
mage or Jury for the Breach of any By-Law, for not doing Suit « 
Service, or for other Miſdemeanors puniſhable in a Court-Baron, 1; 
differeth from a Fine impoſed for an Offence in divers Reſpects. & 
(a) Coke's of Court-Leet and Court- Baron, Book 4. chap. 1.) 6. * Forfeitn, Wi 
CH CP: ( Forefaitt) is a Penalty for an Offence committed againſt a per) i 
59. 75 7% Law or Cuſtom by Loſs of Freehold or Copybold Lands, or of Good. 
x Inſt. 59. a. If a Freebolder alieneth his Lands in Mortmain, or ceaſes for ty 
go Abr. whole Years to perform his Services, or pay Suit, Rents, Ec, and 
506, 507, hath not upon his Lands ſufficient Goods or Chattels to be diſtraind 
. he forfeiteth his Freehold, and the Lord may make a Grant of i. 
A Copybolder may forfeit his Lands by ſpecial Cuſtom, when up WR 
the Deſcent of any Copyhold of Inheritance, the Heir of full Ax 
faileth to come in to be admitted to his Copyhold, after three Pro 
clamations made at three ſeveral Courts for him; when a Cop. 
holder refuſes to appear and perform Suit and Service; or refuſcth Mi 
be ſworn on the Homage or Jury; or being ſworn refuſes to preſenta i 
cording to his Oath ; If upon Admittance he does not pay his ac i 
ſtom'd Fine; or denieth to pay his Rent upon Demand; or comm 
teth Waſte voluntary or permiſſive, when there is no Cuſtom for ts 
ſo doing; (for the Cuſtom of the Manor muſt direct what is Waſte n 
Houſes, Trees, &*c.) If he leaſeth his Copyhold above the a 
ſtom'd Term without Licence by Deed ; if he leaſeth his Copyholl 
for one Year, and ſo from Year to Year during the Life of the Leſa 
reſerving one Day; for this is a Leaſe for two Years at leaſt, and tht 
Reſerving a Day in every Year is Fraud. All theſe are Forfeturs 
Makep. 26. ipſo facto. “ By the General Cuſtom of England A Lorry 
9 Rep. 75 1. may make a Leaſe for one Year without Licence of the Lord, An 
8 C. 4 if he can let a Leaſe for one Year by the Cuſtom, he may Coven 
contra. that the Leſſee ſhall enjoy for Ten Years, For this Covenant is nM 
iy 23, A Leaſe. If a Copyholder commits Treaſon or Felony, or is a P-ﬀ 
234- p1ſh Recuſant, or does Alien by Deed, &c. theſe are no Forfeiturs 
till Preſentment by the Homage. An Ideot, Lunatick, an Infant ur 
der the Age of fourteen Years, or a Feme Covert cannot forfeit. Bit 
if a Feme Covert does any Act by the Conſent of her Husband wid 
amounteth to a Forfeiture, this is a Forfeiture of her Eſtate, If ti 
Husband commits Waſte, this is a Forfeiture of the Wife's Copybold. 
(%) 4 Rep. Where the Lord enters for a Forfeiture, he ſhall have the Can 
21. then growing. However, in all theſe Caſes, if the Lord dothat 
a Thing whereby he doth acknowledge him his Tenant after Fort 
(i) Coke's ture, this 4 Acknowledgment amounteth to a Confirmation. Gook 
Compl. Co- are forfeited to the Lord by Waifs, Strays, Wrecks, Deodands, &. 
PyÞ.3-0- which accrve to the Lord not merely from the Tenants, but m 
commonly from Strangers. They are not incident to every Manu 
nor do they add any Perfection to it. They are gain'd by Seiſure di 
ly. [See of Waifs, Strays, &c. concerning Franchiſes, Book 2. chap: 1 
(e) Coke's 7, © Eſcheats are when Lands fall to the Lord for Want of Heir 0e 
98 ©” neral or Special to inherit them. But before the Lord enter, © 
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And here if the Lord purchaſes Part, they ſhall remain for the Reſi- 
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Ho mage ought to preſent it, c. Beſides this ordinary Sort of E- 
(cheats, there is another; as where any Freeholder committeth Fe- 
lony, and is attainted. For then after the King hath had his Lear, 
Day and Waſte, the Lands ſhall come to the Lord as Eſcheat. | See 


; | of Eſcheat, Book 2. chap. 3. and 4. a 


Sometimes where Services are Entire, and cannot be divided, as % 6 Rep. 
Fealty, Heriot, Payment of a Horſe or Hawk yearly, Ic. upon Alie- 1. 


nation of Parcel of the Lands by the Tenant, the Services ſhall be 1 5 


multiplied; and every Alienee ſhall render the entire Service; and 1 Int. 149. a. 


t by Purchaſe of Parcel by the Lord, the whole is extinct, exce tan. 5 
l Cate of Fealty and Heriot-Cuſtom. Such Perſonal Services as = 7 1 


bo be done to the Perſon of the Lord, as Fealty, ſhall multiply; Lit. 24. 


7 


due. If entire Services are for the Advancement of Religion, Chari- | 
ty, Tuſtice, or for the Benefit of the Commonwealth, they ſhall re- 


main, tho' the Lord purchaſes Part. But Perſonal Services that are 


pr the private Benefit of the Lord, as to feaſt the Lord and his Fa 8 


tho 


Lord purchaſe all the Freeholds; or if there is but one, or no Sui- 5? 


mily once in the Year, or to exerciſe a Perſonal Office under him, c. 
they ſhall not be multiplied by Alienation of Part; yet a Pur- 
chaſe of Parcel of the Tenancy by the Lord extinguiſhes all ſuch Per- 


WT ſonal Services. If Parcel of the Land holden by entire Services comes 

W to the Lord by Deſcent, in ſome Caſes it ſhall be extin& for the 
W whole, as Suit-Service. But if the Service is to render yearly a Horſe, 
and Part of the Land deſcends, it ſhall be multiplied. [See the Stat. 
V Marlebr. 52 H. 3. chap. 9. 18 Ed. 1. chap. 2. Weſt. 3. Quia 
WE Emptores Terrarum, and Of Extinguiſhment of Rents, poſt. | 


There are many other Services beſides thoſe abovemention'd ; but 


W then thoſe are due upon ſpecial Reſervation and Agreement to do or 
pay ſomething for the Lord's Profit or Advantage. And there are ma- 
W ny collateral Powers appropriated to Lords of Manors, as to ere& 
8 Dove-houſes ; To prove the Wills of their Tenants deceaſed, in ma- 
W ny Places; To incloſe Common, leaving ſufficient for other Com- 
W moners, Gc. but it is enough to hint at them. 

nn every Manor there is the Lord, the Steward, the Lord's Tenants, 
ind the Bailiff: [Of which, See in Court-Baron, Book 4. chap. 1. 


A Manor is 8 Loft, if all the Freeholds but one Eſcheat ; or if the (0 1 Inft. 
tors, in a Court-Baron. So a Cuſtomary Manor is loft when there are Gogh YE oe 
no Cuſtomary Tenants or Copyholders, or but one Copyholder, 
2, An l Eſtate held by Copy of Court- Roll (which depends upon ) Lit. 73. 
a Manor) 1s an Eſtate in Lands and Tenements, which by Cuſtom of 
the ſaid Manor the Tenants within the ſaid Manor have, Time out 
of Mind, held to them and their Heirs in F ee-ſimple, Fee-tail, or 
for Term of Life or Years, at the Will of the Lord, according to the 
Cuſtom of the Manor. Copies of Court-Rolls for Lives are moſt in 
Uſe at this Day. And 1f one holds for three Lives, they are of 
fourteen Years Purchaſe ; eight for the firſt Life, four for the ſecond, 
and two for the third; or ſeven for the firſt, five for the ſecond, and 
two for the third. Exchange of a Life is one Year's Purchaſe ; but 
or the Exchange of a Woman's Life for a Man's, where there is a 
Claim for his Widow, two Year's Purchaſe ; Reſpet being had to 
XxX, Age, and Health. +—+-2 Tenant 
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O dus in Partes dividi nequeunt, ſolida à fingulis præſtantur. 6 Rep. 1. 1 Inſt. 149. b. 
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| (3) Lit. 75. Tenant by Copy of Court-Roll, (not Tenant by Court-Roll) a 
9 Rep: 76 a Copyholder, is the only Tenant in Law, who holdeth by Cop 
of any Record, Deed, Sc. His Eſtate is enter d in the Roll, au, 
the Steward delivers him a Copy of it. Copyholders were fo. 
merly Tenants at Will of the Lord, their Lands being Parcel g 
(k) Lit. 77. the Lord's Demeſnes. * But now theſe Copyholders ſtand upon: 
go. b. ſure Foundation, if they perform thoſe Duties and Services whic 
at their Tenure doth require. For if the Lord pretends to expel then 
they may either ſue a Subpzna out of Chancery to be relieved, q 
have an Action of Treſpaſs againſt the Lord. For altho' they ꝝ 
(1) 4 Rep. Tenants at Vill of the Lord, yet they are Tenants at Will ! ,. 
5 Rep. 76. cording to the Cuſtom of the Manor; which the Lord cannot brei 
without Reaſon. T7 | 
By Particular Cuſtom, the Wife may be Tenant in Dower, ty Wi 
Husband Tenant by Curteſy, Go. | 3 
() Lit. 81. Copyholds of Inheritance are not * Freeholds, yet are created 50 | 
(») 4 Rep. the ſame Words as an Inheritance at Common Law; and ” Deſcens if 
Himes Of Copyholds of Inheritance are guided and directed by the Rules d 
Copyh. 5. o. the Common Law; but they have not other ' collateral Qualits iſ 
which other Inheritances have; for Copyhold Inheritances hall nx 
be Aſſets, to bind the Heir, G. a e e 
(0) 4 Rep. The * Pillars of a Copyhold Eſtate are, That it hath been Den. 
3+ 3.8. » ed or Demiſable Time out of Mind by Copy of Court-Roll; Tha 
the Tenements be Parcel of the Manor, or within the Manor. 9 
that Parcel of the Manor and Preſcription are two Incidents to eve 
Copyhold. | 
| 3. As to the Method of Granting Copyhold Eſtates. 
(2)4 Rep. © A Cuſtomary Manor, Lands and Tenements may be Grantedly 
3&3". b. Copy, and whatever concerneth Lands or Tenements, as Under 
tobe sCompl. Woods, Tithes, £c. But Things that lie not in Tenure are not grath 
Copyh. F. 42. able by Copy; as Rents, Common in Groſs, an Advowſon in Groß 
1 Cr0-413 Stewardſhips, c. for theſe cannot be held by any Manner of 8. 
vice. A Common or Advowſon appendant may paſs by Copy, and 
ſo a Fair appendant to a Manor, by Reaſon of the principal Thin 
to which they are appendant. 
Now in paſling over a Copyhold, there is the Grantor, the Gus 
tee, and the Grant it ſelf to be conſidered. 
The Grantor is ſometimes the Lord himſelf, ſometimes a ( 
| bolder. The Lord when he is abſolute Owner, as when the Land 
come to him by Purchaſe, Forfeiture, Eſcheat, c. His Grant 5 
called a Voluntary Grant; and the Grant by the Lord himſelf mi 
(4)4Rep. be at any Place 1 out of the Manor. The Copybolder grants by Sr 
* render, as ſhall be ſhewed by and by. So that the Lord is only © 
Inſtrument of the Conveyance upon a Surrender, not a Conveyer, ® 
in a voluntary Grant. ü 
The Grantees are thoſe that are capable of a Grant by Copy, and 
(r) Coke's to whom the Grant is made. All ſuch may be Grantees of a C9 
4" Cor. pyhold Eſtate, as are capable of a Grant by Common Law. Tit 
OF Lord himſelf may take a Copyhold to his own Uſe by a ſurrende, 
generally into the Hands of the Lord, or to the Uſe of the Lord. 
Feme-Covert may receive a Copyhold Eſtate from her Husband, be 
cauſe ſhe cometh in by the Admittance of the Lord. And all thel 


Grantees may be admitted by Attorney, if the Lord confents. Ff the 
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Ch. Laws of England. 135 
tee is not yet born, it is good, if he is capable when born, at 
Tine of 15 Ad mittance. But ſuch a Grant by the Common 
Law is void. [See of Age, Book 1: chap. 1. Sb ov th 
The Grant of Copyhold Eſtates regularly paſſeth by Surrender 
and Admittance. And if the Surrender is out of Court, there muſt 
bea Preſentment. Therefore Three Things are to be conſidered, the 
= c.render, the Preſentment, and the Admittance. 58 | 
1. A Surrender (Surſum-Redditio) is the Yielding up of the Land 
by the Tenant to the Lord according to the Cuſtom of the Manor, 
the Uſe of him that is to have the Eſtate. It is different from a 
= currender at Common Law. | See of Surrender, chap. 3. poſt.) Sur- 
Lender is a Word ſo neceſſary, that no Words can ſupply its Place. 
= Neither can a Copyholder transfer his Intereſt to a Stranger, other- 
Vviſe than by Surrender of the Copy of Court-Roll. So that if one 
= would / Exchange a Copyhold with another, both muſt ſarrender to (O coke's 
W-:ch other's Uſe, and the Lord admit accordingly. If one would Compl. Cop: 
W D-viſe a Copyhold, he cannot do it by his laſt Will; but he muſt 4 . 
ſurrender to the Uſe of his laſt Will and Teſtament, and in his Will 1 Intt. 58. b. 
c(eclare his Intent. But the Chancery will ſupply the Defect of a Sur- 60. a. 
render in the Behalf of a Child, (not of a Brother, Fc.) againſt an 
neir at Law; and for the Relief of Creditors, where a Copyhold E- 
ante is charged with the Payment of Debts. If I am ouſted by a 
WCopyholder, a Releaſe to him is void, if he is not admitted; other- 
vile it is good, if admitted. A Copyholder may ſurrender to the (t) 4 Rep. 
ce of another reſerving Rent, with a Condition of Re- entry for 
No payment, and upon Non. payment enter. on 
Iltis the general Cuſtom of the Kingdom, That every Copyholder 
ay ſurrender “ in Court; and he need not alledge any particular (% 1 tag. 
WCuſtom for it. And ſo without Cuſtom he may ſurrender owt of „ Sama 
WCourt to the Lord himſelf. But if he Surrender out of Court into? Ri. Abr. 
he Hands of the Lord by Cuſtomary Tenants, Cc. this muſt be by 39%. 
uſtom, and muſt be particularly pleaded. He may ſurrender alſo _— 
o the Steward of the * Manor in any Place without Cuſtom, not (0 4 Rep. 
o the Steward of the Court without Cuſtom 3 His Buſineſs being on- 30. 
to keep the Court. But this Diſtinction ſeems to be laid aſide. A 1 P 
Tenant out of Court cannot take a Surrender of a Feme-Covert, 527. * 
Inleſs by ſpecial Cuſtom ; becauſe ſhe is to be ſecretly examined by Vitch. 165. 
e Steward, Whether ſhe doth it willingly, or without Force of her 
usband ? A Copyholder being a Joyntenant may ſurrender out of O0 1 Ing. 
urt his Part into the Hands of the Lord, according to the Cuſtom, 5% b. 
d the Uſe of His Will; and if He dies, and this is Preſented at the 
ext Court, His Deviſee ſhall be admitted; for by the Surrender the 
oyntenancy was ſevered. 1 
All Surrenders may be made by * Attorney, or to another by At- (2) 9 Re p. 
ney; yet the Lord may refuſe to Admit by Attorney him to whoſe 76 77: 
le a Surrender is made; becauſe he ought to do Fealty. The 4 4 1 25 * 
ord may appoint a Special Steward to go to a Priſon, or to a ſick 
erſon, and take a Surrender. 
in ſome Manors, a Copyholder ſurrenders his Copyhold by 
ding a little * Rod in his Hand; which he delivereth to the () Lit. 78. 
teward to deliver it to the Party to whoſe Uſe the Surrender Cn 
made in the Name of Seiſin; and theſe are call'd Fenants WP MIO» 
the Verge (d Virgd) taking their Name from that Ceremo- 
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m of the Rod. In ſome Manors a Srraww is uſed; in ſome a C, 
E which Cuſtoms muſt be obſerved. . = 
(6) Coke's Tho? there is a Surrender, yet the Grantor # continues Tenn WM 
Compl. Cop. till the Admittance of another. But he that has ſurrender'd can Wl 
_ paſs away the Land to any other, or make it ſubje& to any oth, Wil 
Re than it was ſubject to at the Time of the Surrend, Wl 
And if he ſurrenders afterwards to the Uſe of another, the Surren Wil 
is void; * and a ſubſequent Admittance cannot make that 800 
which was void from the Beginning. And tho' the Surrender; 
made out of Court, the Grantor cannot diſpoſe of the Lands othe. 
wiſe, or countermand his Surrender made upon valuable Confide, 
tion. Perhaps a Copyholder may ' revoke a Surrender made out d 
Court, if the Conſideration is only natural Love and Affection. 
As Surrender to be in Force at a Day to come is void, as well, 

Livery and Seiſin to take Effect in fururo, 5 

If a Copyholder will ſurrender to the Uſe of the Lord, no Adi; 

tance is neceſſary; and if the Lord makes a voluntary Grant of a (Wi 
pybold, no Surrender is requiſite. 3 | 
2. The Preſentment is an Information in Court to acquaint Li 
Lord, or his Steward, with the Surrender out of Court. This Su. 
ce) Coke's render is not effectual till preſented in Court. By the gener 
Compl. Cop. Cuſtom of Manors, the Preſentment is to be made at the next Cour 
2 88 immediately after the Surrender, or elſe the Surrender is void. Bu 
buy ſpecial Cuſtom, it may be at the ſecond or third Court. And th 
Surrender 1s to be made in Court by the ſame Perſons that took the 
Surrender out of Court in all Points material, according to theTenx 
(4) Idem. $. of the Surrender. And therefore if the Surrender is 4 Condition 
N 1g. and the Preſentment Abſolute, all is void. If the © Steward on: 
29. , teth the Condition in his Entry on the Roll, upon Proof in Court, tt 
| ie b. Roll may be amended. f If one ſurrenders out of Court, and de 
Compl. Cop. before Preſentment, if Preſentment is made after his Death, it is gol 
S. 40. So if he, to whoſe Uſe the Surrender is made, dieth before Preſet 
8 ment, yet upon Preſentment made after his Death, his Heir ſhall k 
3 admitted. The ſame Law is, If thoſe into whoſe Hands the Surter 
3 Inft. 52+ b. der was made, die before Preſentment, upon Proof in Court, Tit 
Coke*sCompl. ſuch a Surrender was made, the Lord ſhall be compell'd to adm 
Copyh. S. 40. accordingly. And if they into whoſe Hands the Surrender was matt 
refuſe to preſent, upon a Petition exhibited in the Lord's Court, ti 
Party grieved ſhall have Remedy. And if the Lord will not do hi 


Right, he may ſue the Lord and them that took the Surrender . 
Chancery for Relief, S 
3. An Admittance is the giving of Poſſeſſion to a Copyhold Ellt 4 
and is like Induction to a Benefice. A Court of Equity will fore! 10 t 
Lord to admit a Copyholder. Admittances are Threefold. Upit 0. q 
| Voluntary Grants; Upon Surrenders;, upon ' Deſcents. 1. An 4 1 
g Coke's mittance upon a £ Voluntary Grant is made by the Lord, where th het 
2 Cop. Lord is Proprietor and Owner, and yet an Inſtrument; for here ti F 
it is in his Power to keep the Land in his own Hands, yet if he do 1 
diſpoſe of it, he is bound to grant the uſual Eſtate, and reſerve Aüm 
C 


— A 


duo ab Initie non valuit, Traftu Temporis non poteſt convaleſcere, 2 Rep. 55 3 Re 


Admittance to him in Remainder. But till the Admiſſion, the Cop. 8 4. 


502, 505. 


upon the Death of her Husband Copyholder for Life, may make a 12 3 
Leaſe for Years, as any Copyholder may; for by the Death of 5 


502. 


tance, 


Her Eſtate is only a Branch of the Eſtate of her Husband, and no 
Fine is due from her to the Lord. But her Husband muſt die ſeiſed, 
not if in his Life-time after Marriage he ſurrenders his Eſtate into 
tie Hands of the Lord to the Uſe of Another, and then dies. 

The Lord himſelf may make Admittances * out of Court and out (») : Inft. 
of the Manor ; but ſo cannot the Steward at any Court holden out of => _ 
the Manor; unleſs the Court may be holden out of the Manor by 17). 


. 
Luſtom, [See Book 4. chap. 1. Of the Court-Baron. . 
A Copyholder cannot be admitted by Attorney without Leave of j3%4. 165, 
eLord, becauſe he muſt do Fealty in Perſon, as aforeſaid. 166. 4. 


4. Of Fines upon Copyholds. | | 
A Fine is a Sum of Money paid to the Lord of the Manor for an 
mttance into any Lands or Tenements holden of him. [See of 
ourt-Leer and Court-Baron, Book 4. chap. I.] By the general () 4 Rep. 
Cuſtom of Manors, Copyholders are to pay Fines after Admittance : 372 28: 


. 0 k > . | Coke*'sCompl. 
er Admittance is the Cauſe of the Fine; tho* upon ſpecial Cuſtom, Copyb. 5. 56. 


they 


1 Inſt. 59. b. 
Cokes Comp]. 


1 Roll. Abr. 


r 
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An liſlituie of tbe Bock II 


(o) 1 Inſt. 
59. b. 60. a. 


Y 


Jr. Roll. 
br. 505. 


) 13 Rep. 


(r) Coke's 
Compl. Cop. 


(/) 4 Rep- 
21. 

38. b. 

Coke sCompl. 


Copyh. S. 33. 


(u) Coke's 


Compl. Cop. 


I. 33- 
Kitch. 202, 
203, Kc. 
206, Kc. 


Lord's own Act. Of the Tenant, either by the Act of God as Death 


«4 
W 


the are to pa Fines upon Licences granted to them to demiſe b 
Indenture. Fines may be due by » Change of the Lord, or by 
Change of the Tenant. Of the Lord by Death only, and according 
to Cuſtom, If it were by Change of the Lord upon Alienation, the 
Copyholder might be oppreſſed by a Multitude of Fines by th, 


or the Act of the Party. Theſe Fines are due upon voluntary Grants 
Surrenders, and Deſcents. | . 1 8 7 

Fines taken of Copyholders are either Certain by Cuſtom, or U. 
certain. But tho' the Fine is Uncertamn, yet it muſt be Reaſonabh 
perhaps a Year's Value, or a Year and an half, in Caſe of Deſcen: 
and that Reaſonableneſs ſhall be determined by the Judges. Ant 
tho? it is adjudged afterwards to be a reaſonable Fine, it is no For. 
feiture 3 becauſe it was Matter of Controverſy, Whether it wx 
reaſonable or not? If the Fine is unreaſonable, the Copyholder is ng 
bound to pay it. In Caſe of Surrender, the Lord may take why 
Fine he pleaſes. 

If a Copyholder in Fee ſurrenders to the Uſe of one for Life, the 
Remainder to another for Life, the Remainder to another in Fe 
there is but ? one Fine due; for the particular Eſtate and the Rc 
mainders are but one Eſtate : Yet there may be a Cuſtom to the 
contrary. | 

The Lord may have an Action of Debt for his Fine. But if th 
Fine was 4 uncertain the Copyholder muſt have Notice, and a r« 
ſonable Time to pay it, if the Lord limits no Time. But a Fire 
certain ought to be paid preſently. | 

5. Of Copyhold Cuſtoms. 

A Copyhold ” Cuſtom is a Law not written, eſtabliſhed by Uk 
and practis'd Time out of Mind within a Manor. / Cuſtom is the 
Life and Soul of Copyhold Eſtates ; for if Copyholders break ther 
Cuſtom, they are ſubje& to the Lord's Will. This Cuſton%muſth 
Time out of Mind, for a Copyhold cannot begin at this Da. 
Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall h 
directed by the Rules of the Common Law. | See of Preſcriptin, 
chap. 3. poſt.] J 1959 | 

v Tt is impoſſible to ſet down all the Cuſtoms of Manors. Bu 
they muſt be. 1. Reaſonable; and therefore a Cuſtom that no le 
nant of the Manor ſhall put in his Cattle into his Common after tit 
Corn ſevered, till the Lord hath put in his Cattle, is a void Cuſton 
For perhaps the Lord may never put in his Cattle; and then th 
Tenants ſhall loſe their Profits of it. 2. According to Common Right; 
And therefore if the Lord will preſcribe to have of every Copyhold 
a Sum of Money for keeping Courts; this is void; for he ought "BW! 
do it gratis for the. Sake of Juſtice. But to have a Fee fo 
an extraordinary Court for the Benefit of ſome particular Ie 
nant, call'd a Purchaſe Court) is according to Juſtice and col 
mon Right. 3. Upon good Conſideration ; and therefore if the Lord 
preſcribes to have a Penny of 'every one which paſſeth over a Bride 
within his Manor, that is repair'd by him, this is a Preſcription vl 
good Conſideration. But a Preſcription is void to have a Pen or 
paſſing thro' the King's Highway in that Manor. 4. They ought! 
be Compulſory, not left to the Liberty of the Tenant to obſer" 


or not obſerve them. 5. Cuſtoms ought to be Certain ; for - 2 
| certain 


* 


Ch 1. Laws of England. 


certain 


Cuſtoms in the Introduction. 
7 0 Gy hold Eſtate is . Extinguiſhed whenever it becomes not 


W 1:miſable by Copy. 1. By Ad of the Lord; as if a Copyhold eſ- Compl. Cop. 


Thing cannot be continued Time out of Mind. 6. They 
ought to be Beneficial to the Lord or Tenant. [See the Rule, con- 


(x) Coke's 


Wl cheateth, and the Lord granted any Eſtate away by Deed. This is * 5 


nn Extinguiſhment, becauſe once not demiſable. But if he keepeth 
= he Copyhold in his own Hands, this does not deſtroy the Copyhold. 
2. By Act of Law; as if the Copyhold eſcheated be extended upon a 
WT $:atute or Recognizance acknowledg'd by the Lord; or if the Wife 
of the Lord hath this Land aſſigned to her for her Dower by the 
Law. 3. By the Act of the Copybolder; as if he accepteth a Leaſe 
or Years at the Common Law from the Lord of the Copyhold. 
uus a Copyhold Eſtate may be Extinguiſhed. 
= The Satutes which do relate, or do not relate, to Copyhold E- 
ſtates are taken Notice of under proper Heads; as under Title 
Health, Eſtates-Tail, Fointures, Fointenancy, Fines, Covenants to 


it is to be obſerved, „ That when a Statute or AG of Parliament 
W-ltereth the Service, Tenure, or Intereſt of the Land, or other Thin 
n Prejudice of the Lord, or of the Cuſtom'of the Manor, or in 


ort to a Copyhold Eſtate. But when the Statute is generally made 
r the Good of the Commonwealth, and no Prejudice may accrue 
y Reaſon of the Alienation of any Intereſt, Service, Tenure or Cu- 
om of the Manor, there uſually Copyhold Eſtates are within the 
eneral Purview of ſuch Statutes. 


XI. * Eſtates in Ancient Demeſne are certain Manors which were 

\ncient Demeſnes of the Crown, and in Poſſeſſion of Edward the 
Wnfeſor, or Pilliam the Conqueror, and ſo appear in the Dooms- 
1% Book in the Exchequer. Lands in Poſſeſſion of a Subject are 
all'd Demeſnes in a different Senſe from the Demeſne Lands of the 
rown, Demeſnes or Domains in the Hands of a Subject are derived 


us Honſbold. But the Demeſnes or Domains of the Crown ſignify 
nds held originally of the King, who 1s Abſolute Lord, having 
roper Dominion; and not by any feudal Tenure of a ſuperior Lord, 
of Fee. Eſtates or Lands held in 8 of theſe Manors by ſuch 
erVIce as 18 required, according to the Cuſtom of the Manor, are 
Io all'd Ancient Demeſne. | : 
During the Time that Lands in Ancient Demeſne are in the Hands 
the King, they are Frank-fee, or free from Service. But if the 
ing grants them over to hold of the Manor again, it is Tenure in 
nclent Demeſne. | 3 | tf 
The Tenants hold by the Verge, and have no other Evidences of 
3 but Copy of Court-Roll; yet they are ſaid to have 
old. 


le 
lich 
oll 


ord in Ancient Demeſne, and his Tenants are Exempted and 
arged from Taxes by Parliament, unleſs eſpecially named; from 
and Paſſages for Goods * and ſold in Fairs and Markets; 


land ſeiſed to Uſes, Leaſes, Reæcagnigances, Bankrupts, Forgery, Cot- 
E wok; Limitation of Actions, Fury, Execution, &c. But in general, 


9 3 Rep. 8. 
oke*'sCompl. 
Copyh. S. 53- 


rrejudice of the Tenant, the General Words of the Statute extend 


Of Eſtates in 
Ancient De: 


meſne. 
(X) F. N. B. 
14, 15, &c. 
22, 23. 
Pref. to the 
3 Rep. 


Domo, becauſe they are Lands in his Poſſeſſion for Maintenance of 5 Ree: 105. 


9 Rep. 31. 
2 Inſt. 542, 
543- 
4 Inſt. 269, 
270. 
1 Inſt. 94. a. 


Regularly all General Statutes extend to Ancient Demeſne. But 


for _ 
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r 
to reap the Corn, c. for — bes Houſhold with neceſſar 
Proviſions. And therefore for thoſe Lands ſo holden, they have thy 


or leſs.than Freeholds. 


Ol Eſtates XII. An “ Eſtate pon Condition is an Eſtate granted in Fee. n. 
pon Condi» ple, Fee-tail, for Life or Years, with a Quality annexed by hin 
(5) 1 Inft. that hath the Eſtate, Intereſt, or Right to the ſame, whereby the! 
Mk ſtate granted may be either defeated, enlarged, or created, upon a 

(7?  uncertain.Event.: ;: +: - 7 22 D 
There are Eſtates upon Condition in Deed, and upon Condit 
1. A Condition in Deed is expreſſed by the Party in legal Tem 
And here if a Feoffment is upon Condition, That one pay ſo mud 
(-) Lit. 330, Rent, or Provided or ſo that he pays ſo much Rent, it is not ne 
5 Inſt. 205. a. ceſſary to put ſuch a Clauſe, ('viz.) That upon Nonpayment of th 
Rent, &c. it ſball be lawful for the Feoffer and his Heirs to ent 
tho' it is commonly done; becauſe the Feoffment was upon thi 
Condition. But Theſe Words in a Deed, (vis.) If it happen thi 
the Rent be behind, &c. give no Re-entry, if a Clauſe of Re-enti 
(4) Lit. 360, is not added. A Conveyance in Fee upon Condition not to 4 Ala 
1 is void. For it is abſurd, That he that hath no Poſſibility to har 
N the Land again, ſhould reſtrain one that hath the Fee-ſimgle, d 
Power to diſpoſe of it. So it is if a Man is poſſeſſed of a Leaſe fi 
| Years, of a Houſe, Sc. and gives and ſells his whole Property therel 
upon ſuch Condition; becauſe it is againſt Trade and Traffick. bi 
one may give an Eſtate in Fee, upon Condition that he ſhall 
* Lit. 361. alien another Eſtate, or that he ſhall not alien the Eſtate to a * pit 
luft. 223. ticular Perſon, &*c. for he is not reſtrain'd of all his Power to alien 


hd And in this Caſe, if the Feoffee enfeoffs another, to the Intent q 


1 


— a 
ä 2 4 % 


- 


(c) Ex reſſio eor um qua tacite inſunt, nihil operatur. 1 Inſt. 191. a. 205. a. 4 Rep! 
8 Rep. 145. | 
| Que ” Bubitationis Cauſa tollende Inſeruntur, Communem Legem non Ledunt. ' I 
205. a. 12 en CY . | : 

4a) Regulariter non valet paſtum de re mea non Alienanda. 1 Inft. 223. a. 

Rerum ſuarum quilibet eft Moderator © Arbiter. Ibid. 3 5 
duando aliquid prohibetur fer i ex dir ecto prohibetur Q per obliquum. 1 Inſt. 21 
2 Inſt. 1 58. . Ke 5 1 = 1 F | 
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he ſnould enſeoff or alien to that particular Perſon, he hath broken 

the Condition. And obſerve, That whatſoever is prohibited by Act 1 
of Parliament may be prohibited by Condition? * and yet what Is al- (+)  Inft.,.' 
lod by Act of Parliament, may be reſtrained by Condition; and laſt- 8 55 1 
ly, where the Reverſion is in the Donor, he may reftrain ati Altena- 42, 44. 
ton by Condition. [See of Conditions, Fines and Recoveries, chap, 3.) 

A Mortgage (from Mort, dead, and Gage a Pledge) is a fen (f) Lit. 332. 
of Land, Ge. for Money borrowed, upon Condition to be the Cre- £3: of he 
W 4itor's for ever, if the Money is not repaid on the Day agreed. He Law verb. 

chat mortgages or pawns is call'd the Mortgagor, and he to whom Mortzeze: 
me Mortgage or Pawn is made is call'd the Mortgagee. It is uſual- 
ly made by a Leaſe for a long Term of Years, by Leaſe and Releaſe, 
by Aſſignment, c. and the Creditor holding the Land upon this A- 
greement, is in the mean Time call'd Tenant in Mortgage; and hold- 
etz the Eſtate upon that Condition in Deed, But generally till Fai- 
WT lure is made of Payment, the Mortgagor holds the Land; but if 
Failure is made, and the Mortgagee doth enter into the Lands, yet 
he Mortgagor hath an Equity of Redemption in the Court of Chan- 
en; and may call the Mortgagee to an Account for the Profits. 
I Bur a Feoffment in Fee, or a Gift in Tail, or a Leaſe for Life or 
fears, may be made upon Condition in Deed, That if the? Feoffor, (2) Lit. 332, 
or the Grantor or Leſſor, or their Heirs or Executors pay to the 333. 
Feoffce, Grantee, or Leſſee, ſuch Sum of Money at a certain Day, 
then the Feoffor, Grantor, or Leſſor, their Heirs, or Executors, may 
enter. And this is a common Condition in a Mortgage, or of an 
Eſtate upon Condition in Deed. N Bf. 
J In the former Caſe, the Mortgagor kept the Poſſeſſion till Fai- 
ol . but here the Mortgagee has the Poſſeſſion preſently, and till 
t ayment. 5 EE 5 5 | 
It is allow'd in Courts of Equity, That where Lands are mortga- 
„Led thrice 3. the * third Mortgagee may buy in the firſt Incumbrance (4) 2 veatr. 
so protect his own Mortgage: And he ſhall hold the Land againſt the 338. 
ut econd Mortgagee, unleſs he is ſatisfied the Money be paid the firſt 
17 ortgagee, and alſo his own which he lent upon the laſt Mortgage. 
about when Part only of the Lands are mortgaged to the firſt, and (): ventr. 
vt che whole to the ſecond, and after to the third, if the third Mort- 339. 
see buyeth in the firſt Title, it ſhall protect only that Part which 
u firſt in Mortgage: So a Purchaſor or Mortgagee, coming in upon a 
valuable Confideration without Notice, and then Purchaſing in a pre- 
Bu eedent Iricumbrance, ſhall protect his Eſtate againſt any Perſon that 
bath a Mortgage ſubſequent to the firſt, tho* before the laſt Mort- 


pal esge; and tho* he purchaſed in the Incumbrance after Notice of a ſe- 
1c0 cond Mortgage. 


thi ortgages are not redeemable in Chancery after * twenty Years, (k) 2 Veatr. 
he # 5 nd being made, or Intereſt paid. [See the 21 Fac. 1. chap, 4. 
— 5 5 


f Oi 
* a Feoffment on Condition is made, that if the Feoffor pays (1) Lit. 334: 
s Sum at a certain Day, He ſhall re- enter; yet if the Heir Pays 337: , 
Ir Tend h a | r Inſt, 205. b. 
e 1 ers the Sum at the Day, He may enter, tho* the Words are, 206. a. 
* e keoffor pays, not mentioning Heirs; becauſe the Heir has an 
erreſt in Right of the Condition. So likewiſe. the Executors or Ad- 
11 iP iilirators'of the Mortgagor 3 or a Guardian in Socage may Tender 
* Money. And if the Heir is an Ideot, Any One may do it out of 
; „ Cha- 
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”; 9 25 But in other Caſes, The Feoffee is not bound to accept; 


(m) Lit. 339 | 

Mink: 0b. and Jean before the Day of Payment, the Rederpprion-Money qu Bl 
be paid to the Executor, tho? he is not named, and not to the Hei, WR 

8 But the Words of the Condition may be ſuch as the Payment ſhall Eh 

made to the Heir, as when particularly named, and then the Mone i 


209, 


210. 4. 


a) I aft. 


209. b. 2 10. a. 


be to pay the Money to the Feoffee, his Heirs “ or Executors, thy 


tors are his Aſſigns in Law to this Intent, where the Feoffor has but, 


it is a conſtant Rule, That Money to be paid on Mortgages in Fe | 
upon the Death of the Mortgagee, ſhall go to the Executors, 


- Parties; but may 7 lengthen it; and then upon Nonpayment, th 


— 


. T7 
* PDD 


* 


ender by a Stranger. 7 A *. 188 3e Ine | doh Wt 
- Upona Mortgage in Fee, if the Feoffee maketh his Executo 


-2onot be paid to the Executors, And if the Words of the Condit, 


the Feoffor hath Election to pay it to either of them. If the Feog, Wi 
Payment, the Feoffor makes his Executors and dieth, the Feoffee may Wi 
pay the ſame either to the Heir or to the Executors; for the Exeti 


bare Condition, of which He cannot make Any Aſſigns; and ther. 
fore the Law will find out Aſſigns for him. But if the Feoffor is 
pay to the Feoffee, his Heirs or Aſſigns, and the Feoffee dieth befor Wi 
the Day of Payment, he muſt pay it to the Heir, for the Executon WAA 5 


in this Caſe are no Aſſignees in Law. Here A/igns were only intend. e 


ed by the Condition to be Aſſignees of the Eſtate. But in Chancey 


The Court of Chancery cannot ſhorten the Time of Payment cf 
the Money, that is given by expreſs Covenant and Agreement of t 


Practice is to Forecloſe the Equity of Redemption of the Mortgagy, 3 
and to make the Eſtate Abſolute in the Mortgage. | 


[See the 27 Elip. chap. 4. Againſt fraudulent Conveyances.) 4 | | 


By the 4 & 5 W. & M. chap. 16. F any Perſon ſhall borrow an 
Money, &c. and for the Payment thereof ſhall ſuffer a Fudgnen, 
Statute or Recognixance, and ſhall afterwards borrow any at ber Sm 
of another, or for other valuable Conſideration, and for Securing th 
Fee or Diſcharge thereof, ſhall mortgage Lands to the ſec 
Lender, or to any other Perſon in Traf for him, and ſhall not gi 
Notice to the Mortgagee of ſuch Fudgment, &c. in Writing befit 
the Execution of the ſaid Mortgage; ſuch Mortgagor ſhall have u 
Benefit in Equity of Redemption of the Lands mortgaged; mil 
ſuch Mortgagor or his Heirs. (upon Notice given by the Mortgagte i 
Writing under Hand and Seal, atteſted by twwo Witneſſes, of ſuch fit 
mer Judgment, &.) ſhall within fix Months pay off and diſchaty 
the ſame, and cauſe the ſame to be vacated or diſcharged by Record. 


| This Clauſe reaches Him that Suffers a Judgment, ec. to One, al 
afterwards mortgages Lands without Notice of ſuch Judgment, &. 
to the Mortgagee. 
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(m) Expreſſum facit ceſſare Tacitum, 1 Inſt. 8 5 Rep. 7 Rep ads 11 Rep. 20 
| Deſgnatio wnivs Perſons eſt exclufio Alterius, 1 Inſt. 210. 1 [IG 
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ne England. 


Ol 


_— 


Confider 88109, ſhall © again mortgage the ſame Lands, or Part 
chereaf,"to am arber Perſon, (tbe + oP Mortgage being wy Force) 
and ful not axfcover in Writing to the ſecond Mortgagee the firſt 


teuge, ſuch Mortgagor ſhall haue no Relief or Equity of Redet 
mY 5 the rauf Mortgagee. But ſuch ſecond or other Le, 
may redeem any former Mortgage. 1 — 


4 This Clauſe extends to Him that Mortgages the ſame Lands twice 
without Notice to the ſecond Mortgagee. T5 . 


Ib, Ad ſhall not extend to bar any Widow of any Mortgapor of her 
Dower, .who did not legally join with ſuch Hus and in ſuch — Avawd 
or otberwiſe lawfully exclude her ſelf. e | 

[See the 4 £9 5 V. & M. where Judgments not Doggetted ſhall not 
dect Any Purchaſer or Mortgagee, &c.] 
[see the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. For 
= kegiftring Deeds, Conveyances and Wills, and Inrollment of Bar- 
ain and Sales within the County of Tork, Sc. and the 7 Ann. 
cb. 20. For Middleſex. | 


= The Regiſtring of Incumbrances is a great Security of Titles to 
Furchaſers and Mortgagees. | 


bleth without expreſs Words in the Deed : As in a Grant of an Office 
bor Life, the Eſtate is upon Condition implied in Law, that the 


43 


| Und if am Perſon, who: ſball once mort gage Lands for valuable 


2. A Condition in 9 Lawis that which the Law intendeth or im- 74) Lit. 478, 


379- 
1 Inſt. 201. a. 


232. b. 233. a. 


We Grantee ſhall do his Duty, or otherwiſe that the Grantor or his Heirs 8 Rep. 44. 


Ws Leſſor may enter. 


Ws knowledged before a Clerk of the Statutes-Merchant and Lord 
Myor of the City of London; or two Merchants of the ſaid City 


ſuffcient Men, for that Purpoſe appointed, that have Power to make 
W Execution of the ſaid Bond, ſealed with the Seal of the Debtor and 
the King; upon Condition That, If the Obligor pays not the Debt at 
che Day, Execution may be awarded upon Body, Lands, and Goods, 
and That the Obligee may hold the Lands to Him, His Heirs and 
Alligns, till the Debt is levied and paid. Now during this Time of 
being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by Sta- 


cognizance being called a Statute, becauſe it is made according tb 
orm by Statute, [See the 11 Ed. 1. Statute De Acton Burnell, 
and the 13 Ed. 1. De Mercatoribus.] In which laſt Statute the 


ll... 


* Vendens eandem Rem Duobus, Falſarius eff. 1 Rep. 45. 
q) Quod neceſſar is intelligitur, hr oe 4 Rep. 11 * 
Quod Tacith intelligitur, non deeft. Ibid. 
Uedam Tacita habentur pro Expreſſis. 7 Rep. 40. 
Preſſio eorum qua tacitd inſuni, nikil Operatur. 5 Rep. 11. 8 Rep. 56. 


4 


tute- Merchant, or is Tenant by Statute-Merchant; the Bond or Re- 


may ouſt him, and grant the Office to another. So in a Leaſe for (7) 1 Inſt. 
Lie, it is implied, That if the Leſſee make a greater Eſtate, the *'* * 


= XIIL A Statute-Merchant is a Bond, or Obligation of Record, ac- Of an Eſtate 
by Statute- 
Merchant, 

, : 10 Staple and 
W alligned for that Pupoſe ; or before the Mayors of other Cities, as Eli. 


ret, Briſtol, &*c. or the Bailiff of any Borough or Town; or other 


whole 


144 
whole Proceedings are directed, and the Power of the Obligation 
or Recognizance is ſet forth, and the Nature of its Execution upon 
Body, Lands, and Goods. [See allo of Statutes," chap. z "Poſt. | 
' A'Statute-Staple is a Bond of Record acknowledged before the 
Mayor of the Staple, in the Preſence of one or more Conſtables of 
the ſame Staple, by Virtue of which Statute-Staple the Creditor may 
forthwith have Execution of the Body, Lands, and Goods of th 
Debtor upon Non-payment. And then He hath an Eſtate in the 
Lands by Statute-Staple, or is Tenant by Statute-Staple till His Deht 
18 paid. 1 is a French Word (anciently written Eflaple) and fy. 
(/) 41nft. nifiesa / Mart or Market. So that the Staple fignifies amongſt U 
138. this or that City or Town where the Merchants are commanded 9 
bring their Wool, Leather, Woolfels, Lead and Tin. And the 
Bond is called a Statute, becauſe it is Founded on the Statute of the 
27 Ed. 3. chap. 9. which ſets forth the Manner of Entering into i, 
and of its Execution. This Statute alſo ſpecifies the Places which 
are to be Staples (or Marts) for the Commodities aforeſaid, ther 
Duties upon Exportation, and the Juriſdiction of the Staples accord. 
ing to Law-Merchant. [See the 27 Ed. 3. throughout all the Cha 
ters. And ſee of Starntes, cbap. 3. poſt, and of the Court of th 
Mayor of the Staple, Book 4. chap. 1.], _ N 
An Eſtate by Elegit (ſo called from the Words in the Writ, (tiz) 
Elegit ſibi Liberari, Sc.) is where a Man hath r&overed Debt u 
Damages by Writ againſt Another, and within the Year hath had: 
Judicet Wir- Called an Elegit, to have Execution on All the P. 
ty's Goods (Oxen and Beaſts of the Plough excepted) and half d 
the Party's Lands or Tenements, to be delivered by the Sheriff v 
Him till His Debt and Damages are fully Levied. During this Tint 
He hath Eſtate by Elegir, or is Tenant by Elegit, [See the Catalogu 
of Writs, v. Elegit, and of Execution, Book 4. chaps 4. | 
Theſe Three Eſtates, (vis._) By Statute-Merchant, Statute- Sal 
1 55 and by Elegit, are uncertain Intereſts in Lands and Tenements, and 
() 1 int. yet they are but * Chattels, not Freeholds, tho* the Tenants are ſal, 
7 ˙1 1:9, to Hold the Lands Ut Liberum Tenementum, until their Debts at 
43. b. 290.a. paid. As a Chattel, the Eftate ſhall go to the Executors, For f 
2 Inft. 396. is Similitudinary only, becauſe by the Statute Theſe Tenants my 
| have an Aſſize, as a Tenant of a Freehold may have; and in that ke 
ſpe& their Eſtates are lite a Freehold, [See the 13 Ed. 1. chap. l. 
27 Ed. 3. chap. 9. 23 H. 8. chap. 6. 32 A. 8. chap. 5.] | 
No Execution on Any of Theſe Statutes ſhall go againſt the Her 
of the Defendant within Age; or if Two Daughters are Heirs, an 
One of Them is within Age. 2 $38 
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Of an Eftate XIV. An Eſtate in Lands Deviſed to Executors for Paymentd 
in Lands Y&- Debts, Legacies, &c. is Different from a Power to ſel] Them.“ Whel 
| cutors, the Land is Deviſed to Executors to be ſold, there the Deviſe take 


. — Fu away the Deſcent of the Heir, and veſteth the Efate in the Exec 


tors; and they may enter and take the Profits, and make Sale accord. 
ing to the Deviſe. So when a Man Deviſeth His Tenements te by 
ſold by his Executors, it is all one as if he had Deviſed His Tele 
ments to His Executors to be ſold ; becauſe He -Deviſeth the Eftat 
in the Tenements, whereby He breaks the Deſcent to the Heir. Bu 
where a Man Deviſeth that His Executors ſhall ſell the Land, " 


the Lands in the mean Time deſcend to the Heir; and until the Sale 
is made, the Heir may enter and take the Profits; becauſe here the 
Executors have only a Power. | . ph 
When the Executor has the) Eſtate veſted in Him, and the mean M Lit. 92. 
Profits, He is bound to make Sale as ſoon as poſſible after the Death If. 236.4 
of the Teſtator ; becauſe the mean Profits taken before the Sale, ſhall 
not be Aſſets to pay Debts ; and therefore the Executor muſt not be 
ſuffered to make Advantage of His own Negligence and Delay. But 
if one Deviſeth that his Executor ſhall ſell his Land; there he may 
cell it at any Time, becauſe He hath but a bare Power, and no 
$ Por one Deviſeth Lands to his Executors to be ſold, and maketh (=) Toft. 
two Executors, and the one Dieth, yet the Survivor =_ lell the guy 
Land, becauſe as the Eſtate, ſo the Truſt ſhall ſurvive. But where 
the Executors have but a Power to ſell, They muſt all joyn in the 
Sale; and if One dies, the Survivors cannot ſell, So Note, the Dif- 
ference betwixt a Truſt coupled with an Intereſt, and a bare Truit, 
= But if the Sale is to be made by the Executors, or the Survivors or 
me Survivor of them, or by ſuch as take upon them the Probate of 
che Will, c. thoſe Words will prevent ſuch Diſputes. But it is bet- 
teer to give an Authority than an Eftate; unleſs the Deviſor's Mean- 
Wing is, That His Executors ſhovld take the Profits of His Lands in the 
mean Time; and then it is a be 4 that he Deviſeth, that the 


mean Profits till the Sale ſhould be A/ers in their Hands; for other- 
Liee they ſhall not be Aſſets. [See of Aſſets, chap. 6. Tit. Teſtament,] 
If Executors have @ bare Authority accompanied with a Truſt, | 
bey cannot ſell by. Attorney; but if they are Owners of the Land, () 9 Rep. 15. 
Withey may ſell by Attorney. 


hy the 21 H. 8..chap. 4. Where Lands, Tenements, or other Heres 
iamente, are deviſed to be ſold by Executors, and one or more Re- 
Wy ſes, get the Reſidue that take upon them the Charge of the Will may 
ell. tho! the others will not joyn with them. 


K This is conſtrued to“ extend to Executors that have the Eſtate, as (5) i Int. 
ee as to Executors that have Power only. But 1n neither Caſe may 13. © 


Nhe Sale be made to him that refuſed; becauſe He remains Executor 
otwithſtanding His Refuſal. | . | 

We have hitherto ſpoken of Sole Tenants to an Eſtate, now fol- 
ow Eſtates in Coparcenary, Foyntenancy and Tenancy in Common. 


XV. An Eſtate in © Coparcenary is where two or more have equal Of Eftates in 
ortion 1n the Inheritance of their Anceſtors. | Coparcenary. 


. i Fa | Lit. 241 
Coparceners are of two Sorts, (vis.) Parceners according to the A 1 
vurſe of the Common Law, and Parceners according to Cuſtom. 1 Inft. 163. b. 


1. Parceners by Common Law are, where a Man or Woman ſeiſed Ne. 

crtain Lands or Tenements in Fee-ſimple, or in Fee-tail, hath 
0 Iſue but Daughters; or dies without Iſſue, and leaves only 

iſters or Aunts, Or other Females of Kin in equal Degree; and the 

enements Deſcend to ſuch Daughters, Siſters, Aunts, G&c. and the 
haughters, Siſters, Autits, or other Females of Kin in equal Degree 
PT into the Lands; then theſe Women are called Parceners, or 
parceners, and are but One Heir to their Anceſtor, and have Fu 
ne 


SIP One Freehold. But tho* They. have but One Freehold, yet betwern 
(4) In. themſelves They have in Judgment of Law # ſeveral Freehola » 
164. b. 155. many Purpoſes. For One of them may Enfeoff the Other of Ha Ml 
Part; and the Coparcenary 1s not ſevered or divided in Law by the 
Death of Any of Them; for if One dies, her Part ſhall Deſcenq 1, 
her Iſſue, be it Son or Daughter. Men Deſcending of Daughters nur 
be Coparceners, as well as Women, and ſhall joyntly plead, xk 
1mpleaded. NY 58 5 

(e) Lit. 265. 2. Parceners by * Cuſtom are where Lands in Fee-ſimple, or F.. 
tail, of the Tenure of Gavelkind deſcend to all the Sons by (, 
ſtom. Here the Deſcent is to Men, as it was to Women, by h 
Common Law. and IONS : K cs | : 
You ſee this Eſtate of Coparcengrs is applicable only to Inhen, 

tances. | 1 858 
(/) Lit. 24. They are called Parceners # becauſe they are compellable h 


1 Inſt. 164. b. : FE 7 | ; > 
106k ws * Writ de Partitione Facienda, to make Partition, tho* They ny 


| make Partition by Conſent, Ic. This was by the Common Lau. 
(s) :Inft.164. But ſome Inheritances £ cannot be Divided amongſt Coparcener, 3 
d. 165. a. reaſonable Eſtovers of Houſe-bote, Hay-bote, &c. appendant to th 
Freehold ; [See of Eftovers, chap. 2. poſt.] a Piſcary uncertain, | 
Common ſans Nombre ;, [See of Common, chap. 2. poſt.] a Mill, &. 
for that would be a Prejudice to the Tenant of the Soil. But th 
eldeſt Coparceners in theſe Caſes ſhall have reaſonable Eſtovers, pi. 
cary, Common, c. and the reſt ſhall have an Allowance in fone 
other Part of the. Inheritance; or in ſome Caſes One ſhall have itt 
one Year, the Other for another; or in the Caſe of a Piſcary, on 
may have the firſt Draught of Fiſh, the ſecond, the ſecond Draugh, 
c. if the Common Anceſtor left no other Inheritance to give ay 
Thing in Allowance, or to make up the Owelty or Equality. A 
Advowſon is an Entire Thing, 8 in Effect the ſame may te 
divided betwixt Coparceners, for They may preſent by Turns. [S 
of the Nobility, Book 1. chap. 4. where an Earldom deſcends to C 
parceners. ] 125 f 
(k) Ro¹. One Coparcener may juſtify the * Detaining of the Deeds concert 
Abr. 31. ing the Land in Coparcenary againſt the Other, for they belong n 
One as well as the Other. 
| | [See the 31 H. 8. chap. 1. 32 H. 8. chap. 32. but eſpecially tit 
8 & 9 F. 3. chap. 31. An Act for the eafier obtaining Partitiond 
Lands in Coparcenary : And the 7 Ann. chap. 18. where Coparcenes 
are ſeiſed of an Advowſon, infra.] 8 
This Eſtate in Coparcenary ſeldom happens. . 
Partners in Trade are thoſe (Two or more) who agree to come i 
Share and Share alike to any Trade or Bargain. Part-Owners ati 
thoſe who are concerned together in Ships. [See Show. Rep. 13, 30 
105. 3 Lev. 259. But Coparcenary in Eſtates of Inheritance beloſ 
only to this Place. | 


: 


Of Efaten XVI. An Eſtate in # Foyntenancy is where a Man is ſeiſed a 

3 Lands and Tenements, and makes a Feoffment to two or more, an 

2 7* their Heirs; or makes a Leaſe to them for Life; or where two ® 
: more have joynt Eſtate in Poſſeſſion in a Chattel, Real or Perſo 

or a joynt Eſtate in a Debt, Duty, Covenant, Contract, c. ® 

the Part of Him that dieth goeth not to His Executor, but the un 
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to the Survivors or Survivor. An Exception is to be made of two FAS 
t Joynt Merchants for their Stock or Debts, which they have as Part- (*) 1 Ing. 
which go to the Executor of Him that dies, by the Law Meer- 18 l. 4. 182. a. 
for Incouragement of Trade. . are ſeiſed per my (i) Lit. 288. 
Wet per tout, i. e. ſeiſed by every Parcel, in every Parcel, and in the * Inſt. 186. a. 
Whole joyntly with his Companion; but each of them hath a Right 
60 his Share to ſeveral Purpoſes,“ as to Give, Leaſe out, Forfeit, (=) Lit. 289. 
.. One alſo may let a Leaſe to his Companion, or make Him His * 1 b. 188.5. 
pul.  _ | | F 189. a. 
3 They are called Toyntenants, becauſe Lands or Tenements are 
znveyed to them 205 by one and the ſame Title; and becauſe 
hey take by Purchaſe only; whereas an Eſtate in Coparcenary is al- 
Ways by Deſcent; and an Eſtate in Common is always by ſeveral Ti- 
ways by 8 
Iles, or by One Title and ſeveral Rights. 2 8 75 
poyntenants muſt jointly implead, and be jointly impleaded by 
WOthers ; which Property is Common to Them and Coparceners. But 
Joyntenants have a ſole and peculiar Quality to take by * Survivor- (z) Lit. 285. 
Whip, which Coparceners have not: And this Survivorſhip is called * If. 180. w. 
us Accreſcendi. Two or more may have a naked Truſt, an Au- (o) { "96 
hority or Power committed to Them joyntly, and yet ſhall not ſur- 2 
we. But a Truſt, an Authority or Power coupled with an Eſtate or 
Intereſt may ſurvive, as hath been ſaid concerning an Eſtate in Lands 
eeuiſed to Executors. Authorities created by the Party for Pri- 
ge Cauſes do not ſurvive, if there are no particular Words to em- 
over the Survivor. As if a Man makes a Letter of Attorney to 
vo to do any Act, and One of Them dies, the Survivor ſhall not 
Wo it. But Authorities created by Law for Execution of Juſtice may 
Wurvive, becauſe it is for the Good of the Commonwealth. As if a 
beriff, upon a Capias directed to Him, makes a Warrant to Four or 
bree jointly or ſeverally to Arreſt a Defendant, Two of them may 
rreſt Him. There may be Joyntenants tho? there is not ? equal Be- (p) 1 Inft: 
et of Survivorſhip on both Sides. And if one grants a! Rent, (i l. 286. 
Common, a Way, &c. out of his Part, and Dies, the Survivor ſhall "Toft. 185. 36 
Wave the whole Land Diſcharged. But if one Joyntenant makes a 
Wl Leaſe for Years, to begin preſently, or in futuro (even after his (r) Lit. 289. 
Peach) of the Land, or of the Herbage, and dies, it cannot be a- * Inf 136. 
Woided by the Survivor; becauſe the Leſſee has an Intereſt in the © * 
and by Force of the Leaſe. And if One Joyntenant makes a Leaſe 
r Years, / reſerving a Rent and dieth, the Survivor ſhall have the ( « 1. 
Nererſion; but He ſhall not have the Rent, becauſe he claimeth by 135. a. 
firſt Feoffor, which is Paramount the Rent. A: Deviſe of Land, (+) Lit. 285. 
bereof the Deviſor is jointly ſeiſec or poſſeſſed, is void; for the! I 85. 
tle of the Survivor, cometh by the Death, and the Will takes Ef. 
< aſter Death. If a Joyntenant in Fee-ſimple is indebted to the 
King, and dieth, the Lands cannot be Extended in the Hands of () 1 Ing. 
e Survivor; becauſe the Survivor claims not from his Companion 185.4. 
ut from the Feoffor, Gc. (Qu.) Two Women Joyntenants of a 
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(1) Duo eandem Rem in ſolido Poſſidere non Poſſunt, 1 Inſt. 368. a. 

* 44 Publica ex Privato Decidi non Debent. 1 Inſt. 181. b. 

0 = Accreſcendi Prefertur Oneribus. 1 Inſt. 185. a, * 
8 lienatio Rei præ fer tur Juri Accreſcendi. Ibid. 

t) Fus Accreſcendi prefertur Ultime Voluntati. 1 Inſt. 185. b. 


* ee 
* 


Th 
(x) I Inſt. 
185. b. 


mant doth not Alienate his Part to bar the Survivorſhip, the Joyn;, Wil 


Other by Survivorſfiip. 


ah But theſe Statutes do not Concern Copyhold Lands. 


ſhall examine the Parties about the Matters in 12 upon Oath 


Of Eſtates in 
Common. 


Lit. 292. 
f * Inſt. 188. b. 
189. a. 


(2) Lit. 298. 
x Inft. 190. b. 


(a) 1 Inſt. 
(5) Lit. 301. 
1 Inſt. 191. a. 


mon, during the Time that both Leſſees are alive. For here ti 


Husdand hath altered the Property. or alienated her Part, the Ten 
ſhall ſurvive. But otherwiſe it is of Perſonal: Goods, becauſe the, Wil 
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are preſently veſted in the Husband by the Marriage. If a Joyms J 


nants uſually enter into Covenant, not to take Advantage of ey Wi 


By the 31 H. 8. chap. 1. Foymtenants and Tenants in Common f 4 
any Inheritance, are compellable to make Partition by Writ of Par. 
tition, 4s Coparceners are compellable to da at Common Law. 

By the 32 H. 8. chap. 32. Foyntenants and Tenants in Comm, Wl 
for Lives or Tears, &c. are compellable to make Partition. 

By the 8 X 9 W. 3. chap. 31. An eaſier Method of obtaining Pa. 
tithon of Lands in Coparcenary, Foyntenancy and Tenancy in Comny, 
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By the 3 & 4 Ann. chap. 16. Actions of Account may be brought 
Merc of ar Tenant in Common, his Executors 2 Adm Y E: 
tors againſt the other, as Bailiff for receiving more than his juſt 90 * 
and againſt their Executors and Adminiſtrators, And the Audits: Wi 
and they ſball be allowed, as the Court (hall judge Reaſonab e, h 
Party on whoſe Side the Ballance ſhall be. | SY 

By the 7 Ann. chap. 18. Coparceners, Joyntenants and Tenant: u 
Common, having made Partition to Preſent by Turns, each ſpal 1 
ſeiſed in Law of His or Her ſeparate Part of the Advowſon, if it be 
Eſtate of Inheritance. | 

XVII. An Eſtate 5 in Common may be by Purchaſe, Deſcent, u 
Preſcription, and 1s where two or more have Lands and Tenemens 
in Fee-fimple, Fee-tail, for Life or Years (by ſeveral Titles, or h 
One Title, and ſeveral Rights) and none of them knoweth his Owr 
Part, but takes the Profits in Common. As if there be two Joynts 
nants, which claim by one and the ſame Title, and one Aliens hs 
Part, now the Alienee, and the other Joyntenant are Tenants 
Common, becauſe They claim by ſeveral Titles. So if Lands at 
given to Two to Have and to Hold, the one * Moiety to the one and 
his Heirs, and the other Moiety to the other and his Heirs ; They bat 
an Eſtate in Common; © becauſe they have ſeveral Freeholds, and 
their Occupation is undivided. # So if a Man lets Lands to tn 
Men for Term of their Lives, and to the longeſt. Liver of Then 
and the one Grants all his Eſtate to another, then the other for Tem 
of Life, and he to whom the Grant is made are Tenants in Ct 


Joynture is ſevered, and there can be no Survivorſhip ; but the Lit 
ſor ſhall enter into the Motety, and the Survivor ſhall have n0 At 
vantage of theſe Words, (vig.) To tbe longeſt Liver of them; becauk 
I fay, the Joynture is ſevered, and theſe Words are no more than tb 
Law would have implied without them. As there may be Eſtats 
in Common of Lands and Tenements, &c. ſo there may — 
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vera! Title 
veral Ie. 

As, thoſe are Eſta | 
Titles, ſo thoſe alſo are Eſtates in Common, that are claim d by One 
= Title and ſeveral '* Rights, as you may obſerve by the Definition of (e) Inf. 189. 
an Eſtate in Common. As where Lands in Fee'veſt in two Biſhops b. g. 


. 
* 


or Parſons, and their Succeſſors, in Right of their Churches, and inn 
their Politick Capacities; Theſe have an Eſtate in Common; and not 8 
nin ſoyntenancy; becauſe Joyntenants ought to have the Eſtate in one 
nnd che ſame Right and Capacity; whereas two Biſhops, or two Par- 
bon, are ſeiſed of their Moieties by ſeveral Rights, (viz.)) in the 
\ RS Right of their two Biſhopricks, or two Parſonages; and fo in ſeveral 

' WT Capacities. Thus it is if Lands are given to the King and a Subject, 
e and their Heirs, and to a Layman and his Heirs, and a Parſon and his 
Succeſſors. c. But this does not hold in Chattels Real or Perſonal. 
For if a Leaſe for Years, or Goods, be granted to a Biſhop, and Se- 
WT cular Man, They are Joyntenants ; becauſe Goods and Chattels can- 
We not go in Succeſſion 3 and therefore the Biſhop cannot take in his Po- 
W litical Right or Capacity. 401 TN 

= The Eſſential Difference then betwixt Joyntenants and Tenants in 
Common is, That Joyntenants have the Lands by one Joynt Title, 
and in one Right, and Tenants in Common by ſeveral Titles, or by 
One Title and ſeveral Rights. And this is the Reaſon that Joynte- 

Wi nants have one joynt Freehold and Tenants in Common ſeveral 
Freeholds. *. | 
Wc the Sratutes concerning an Eſtate in Common, under the Title 
Jof an Eftate in Foyntenancy, ante. | 3 
Hitherto we have ſpoken of Eſtates that are ſuppoſed to be in Be- 
ing, now follow in the Laſt Place Eſtates in Expectancy, as a Re- 
mainder and Reverſion. Ka 


| XVIII. An Eſtate in f Remainder is the Reſidue of an Eſtate in Of an Etats 
Land depending upon a particular Eſtate, and created together with des in. 
the ſame. A Particular Eſtate is that which is Derived from a Ge- (f) r Inſt. 49. 


A neral and Greater Eſtate. As if a Man ſeiſed in Fee letteth Lands * & b. 1234. 
14 or Tenements for Term of Years, the Remainder over to Another 

0 for Life, in Tail or in Fee. Here is firſt a particular Eſtate for Years, 

ol 


Created out of a Fee, and afterwards the Refidue diſpoſed of; which 


ak ve all the Remainder; tho? the particular Eſtate, and all the Re- ( piowa.2;. 
anders make but one Eſtate in Law. [See of Livery and Seifin, Sc. 35, 

{rats ebap, 3. poſt ] | ; | 5751 „ Noy s Max. 
he d 0 31, 123, 124, 


The following £ Rules are to be obſerved in the Creation of Re- Bonn. . 27. 
Hern. Oc. 2, 


X 2 „„ 


mainders. 


” 


— 


— 
Bp 
* 
* 
„ 


65, 129,130, Eſtate muſt \Comtinive when the Remainder ſhall veſt; and the R. 


1 rn. 358. a. mainder muſt Commence in Poſſeſſion, at the very Time the panicy. 
lar Eftate endethʒ for there muſt not be a mean between Them. Tu 
ſees the 10 C 11 V. 3. chap. 16.] 3. The Remainder muſt paſs ,, 


of the Leſſor Executed or Xecutory at the Time of the Poſſeſſion t 
() Lit. 220, ya the particular Tenant; but it cannot depend upon a Mate 


ny $332,225 ex poſt: acto; as where there is an Eſtate- tail, with Condition, Tha 


1 Inft. 378. a. if the Tenant in Tail Aliens in Fee, Fee-tail, c. then the Eſtaten Wi 


Plow. 25, Ceaſe and the Land to remain to another. This is a Void Remain 
31. in the Donor. A Remainder may Depend upon a Condition that; 

not Repugnant or Againſt Law, and then it will paſs either Exec. 
ted or Executory. 4. The Perſon to whom the Remainder is lim. 
2 Rep. 5. ted muſt be capable at the Time it was Created, or elſe “ by Con 
12 178. a. mon Poſſibility, or in Potentid propinqud to be thereof capable di 
ring the particular Eſtate. Therefore Leſſee for Life, or Years, Re 
mainder to the Right Heirs of J. S. is Good; for by Common Poſt 


the 


enant; or Leſſee for Life or Years dieth, living J. S. The le 


at that Time. But a Remainder to the firſt Begotten Son of 7.1 


(in General Terms) born during the particular Eſtate is Good, || | 


the Remainder had been Limited in particular by Name of Baptin 
and Surname, it had not been Good, if he was not in Eſſ; fort 
was Potentia remota, and not probable that F. S. ſhould have a Sn 
of that Name. [See the 10 C 11 V. 3. chap. 16. For Enablin 
Poſthumous Children to take Eſtates, as if Born in their Father: 
Life-time, by Way of Remainder, & c.] 5. The Thing where! 
Remainder ſhall be Created muſt be in Eſſe, before and at th 
Time of the Appointment and Creation thereof, elſe The Reman 
der is void. As if I Grant a Rent out of my Land, the Remi. 
der in Fee; this Remainder is void, becauſe the Rent was ncti 
Eſſe before. | 

An Eſtate at Will is not ſuch a particular Eſtate whereon a fe 
mainder may Depend. One may make a Leaſe for Tears to On 
(1) : Rep. fo long as he ſhall live of thoſe Years, “ Remainder to another f 
Noll. Abr. the Reſt of the Years. But he cannot give a Term for Years to 0 
415. for Life, or ſo long as he ſhall Live, and after the Expiration oft 
ſaid Term, Remainder to another during the Reſidue of the Tel. 
becauſe the Term is expired by the Death of Him that had it f 
Life 3 and the Leſſor has no Eſtate remaining in Him to diſpoſe 

Ws [See of an Eſtate for Tears, ſupra. 
(=)8Rep-94' But in a ® Deviſe, or laſt Will and Teſtament, a Leaſe for 1 
oo br. may be given to one for Life, or ſo long as He ſhall live, and altf 
610, & to another for the Reſidue of the ſaid Term; for in this Caſe the"! 
| tent of the Teſtator (which is to be follow'd in Deviſes) may ts 
Effect by Way of Executory Deviſe; tho* not by Way of Rent 
der. Yet one muſt take Care not to Deviſe a Term for Years" 
Tail, with Remainder over to raiſe a Perpetuity. For the Law: 
hors Perpetuities, and will not admit of a Deviſe to exceed the? 


_ viſe in Matthew Manning's Caſe, 8 Rep. 94. No 


"0 ; os ah e N . 
4s ad [5 F , 4 4 — — - © >. — , 
: % - . *s + 8 

* 8 9 N > q , * * — AY 
* * Y b a l # * — IO "=. * = 

. * 4 D . 1 * 1 F 7 << 

1 4 5 
4 * * 3 ” 0 1 ſi 

4 1 l i — — 3 5 , 2 tant ata a 4 = ——_—_ vr v 


1. There muſt be a Particular Eſtate precedent made at the (ar, Wi 
Rer. Time, that the Remainder may depend on it. 2. The'particy, i 


1 der; becauſe the Alienation Veſts the Eſtate in the Alienee, or ee | 


. S. may Die during the Life of the particular Tenant : But 


mainder is become void, becauſe there is no Perſon capable to ti: Wi 


As am. — 1 & *® 


9 1 


K* k eee 323 we U 1 
* Sac — 


No Remainder can be of a Chattel Perſonal, as to give my . 8 
Study of Books to one for Life or Years, Remainder to another. But 0. 
1 bad given the ſe of my Books to one for Life and then thoſe 
Books to another it would have been Good. * 1 

Remainders are either Abſohue or Contingent. Abſolute, as a 
Leaſe for Tears, with a Remainder to another in Fee-ſimple Fee- 
tail; Gt. O Contingent, where the Eſtate is limited to take Place in (o) 3 Rep. 20. 


: . © 10 Rep. 85. 
Kuro, upon a dubious and uncertain Event; or where a particular 177 . 


Eſtate, which doth Support a Remainder, may, or may not, Deter- 
mine before the Remainder may Commence : There the Remainder 
doth not veſt forthwith, but dependeth on Contingency. As in the 
Caſe above-mentioned where a Leaſe 1s made to one for Life, the Re- 
mainder to the Right Heirs of 7 & This Remainder is Good upon 
Contingency, that is, if Leſſee for Life ſurvives F. S. or elſe not. 
For 7. A hath no Heir whilſt he is alive. 

To prevent the Diſappointing Contingent Eſtates, the ? Common (+) 1 ventr. 
Way 5 Conveyancing was to make a Feoffment, &c. to the Uſe of 189. 
J. §. for Life, Remainder to the Uſe of the Feoffees for the Life of 
J. S. and ſo on for Contingent Remainders. Yet the more modern 
& Way is to make the firſt Eſtate only for Years. In both Caſes He that 
hath the firſt Eſtate cannot deſtroy the Remainder. [See the 19 Car. 2. 


beh. 6. 6 Ann. chap. 18. In an Eſtate for Life, ſupra. Alſo ſee a- 
ain 10 G 11 V. 3. chap. 16. prout ſupra. 


Note, That there 1s a Difference betwixt a Contingent Remainder 
and an Executory Deviſe. For in all Caſes of Executory Deviſes 
be Eſtates Deſcend until the Contingencies happen, and nothing 1s 
W veſted till then in the Executory Deviſee, whereas a Remainder is an 
We Eſtate veſted, | 


XIX. An Eſtate in Reverſion, (from Reverto to Return) is the Of an Eftate 
keſidue of the Eſtate left in the Grantor after ſome particular E- 3 
W ſtate granted away, always Continuing in him, that granted the parti- b. 142. b. 
W cular Eſtate; or where the particular Eſtate is derived out of his E- 
W fate. as in a Gift in Tail, the Reverſion of the Fee-fimple is in the 
@ Donor ; in a Leaſe for Life, or for Years, the Reverſion is in the Leſ- 
or. If one has a Leaſe for Twenty Years, and Leaſeth out Ten of 


thoſe Years, a Reverſion is in this ſecond Leſſor, as well as in the firſt 


hat Granted the Twenty Years. A Reverſion alſo may Commence 
c 1c WAR aſter a Remainder, where one diſpoſeth of a leſs Eſtate than that 
em whereof He was ſeiſed at the Time of ſuch Diſpoſition. 


The Reverſion expectant upon an Eſtate-tail is of 7 no Account in Cr) 1 Inſt. 
Law; becauſe it may be cut off by Fine and Recovery; and there- © 
lore a Reverſion upon an Eſtate-tail is no / Aﬀets. Otherwiſe it is (/) 6 Rep. 58. 
of a Reverſion on an Eſtate for Life or Years. 3 | 

The Poſſeſſion of the * Tenant does preſerve the Reverſion in the () 1 Ind. 
3 or Leſſor, and conſequently the Rents and Services due to 3*+ b. 

m. 

There was no Reverſion or Remainders upon Eſtates in“ Tail at ( 1 Inſt. 

mon Law. [See of Eſtates in Tail, ſupra.] l 
A y the Common Law no Grantee or Aſſignee of a Reverſion, could 
de Advantage of any Condition or Covenant broken by the Leſſees 
of the ſame Lands. But now, 


By 


4. m take Advay. 


3 . 
gs 25 ua hn 125 Le ces of the, ſame Land, 
ully eirs or Succeſſors might. have diy 


as the Leſſors, their 
es againſt. 1 rantees of Re 


Leſſee My che the ke 2 if 
E- Jes che Eee Fo! 5 1 4 215. «Oh 


8 of R 
iy on 


57 og. F r. * in fete for Lit 
fen 


b£ , * . «4 N % 4 
4 4601 Y * r 6 . p of * F 


wo ore nit 4 ——  —— — FAC.._c.c_cMIIDNY©OL 


as 0 HA P. * 
The 1. Vcbnd Diviſion of 3 in * Fenements, , 
lereditaments, (uiz.) Into Eſtates Corporeal and 1 
; eder. And therein of Digniries , | Advowſon, 
* - ithes, "Tenures and Services, Annuities, Common, 
13 on ays, Multure af 4 Mill, 'Corodies a Penſion, 
5 l, „ rbrapchiſes, Privileges. 


4 
— 


States are either * Corporeal or Tnco real, Corporeal, as Houls 
h ee ds, hi Ken be touchetl or handled. Theſe are pry 
555 1 nements, becauſe ane are held of ſom 

| A Jome.Service or other. Incgrporeal, which cannot be touch 
(y) 1 Inft. or Tabea pt. are are only y Rights 1 1uing gut of Corporeal Inhen. 
ke tances, or concerning Them, or annexed to, or Exerciſeable with 
the ſame. As Dignitier, A duowſons, Tithes, Tenures and Service, 


1... Annuities, Gommons, Ways, Multure of a Mill, Corodies or Penſon, 
@): x ig. 9. t 


Ces, A ubiſes, 8 Theſe may be comprehended unde 

ere reditaments, and are conveyed by = Deed only, ant 

155 Pt any i vey ad, Seiſin, or other Ceremony. See of Grant; 

fra 

Na 2ns and Waren are not Things Inco oreal in their om 

“ FN are 10 called, becauſe They are Eſtates in Expedany 

They 1 a preſent Intereſt, yet ſtand in a Degree remove 

7 the Po till the particular, Eſtate is Determined. Howere! 
|; 1770 Fiete T hate already {pqken i in the laſt Chapter. 


Ofa Dignity: I. A Dignity is a Title of Nobility. [See of the Nobilicy, Bool! 


chap. 4. 
D 
Of Advow- II. Can Advowſons it will be neceſſary to know, 1. Wi 2 
8 5 a Benefice ; and then 2. What is an Advoreſon, and how Divider: 
ow an Advowſon may Lapſe, 4. How it may be gain'd by Uſ# 
| pro 17 
(a) 2 bf Benefice 18 any Eccleſiaſtical Dignity, Promotion, or Spin 
3 Inſt. pg tual Living 1 All Church Preferments are Benefices. r of 


Rich. 2. Stgt. 2. chap. 2. concerning Biſhopricks.} They muſt Þ 
hen for Life, nor for Years, or ax Will 


De aneriti 
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beaneriet, Archdeaconries, Prebends, &c. are Benefices with. C . 
of Souls, tho' not comprehended as Benefices with Cure of Souls, 
KF within the Statute of Refidenc 2 ( vis.) the 21 H. 8. c 2 13. But 
ccording to a more ſtrict and proper Acceptation, Benefices are Rec- 
ane and Hicorages. A Reflory or Parſonage is a Church endow- 
ea wich a Houſe, Glebe, Tithes, Oc. Some Rectories have a Cure of 
Souls annexed. to Them, and ſome have no Cure of Souls. Theſe 
are called Sine Cure s, as when the Church is fallen down, and the 
pariſh becomes deſtitute of Pariſhioners, or where the Rectors have 
Vicars under Them. A Ficarage is a Benetice where ſome or all of 
the Tithes are Impropriate. [See of Parſons, Appropriations and 
e, Boat 1. be. 3 Fas th Figs 2 
2. An * Advowſon (Advocatio, us Patronatus) is a Right of Pre- (5) Finch 
entation or Collation to a Church. The Nomination was Origi- 5g. 
ally in the Biſhop of the Dioceſe, but granted afterwards by Him 119. a 

Wo the Patrons (either as Founders or Benefactors to the Church) re- 

errving a Right to Himſelf of Approving the Perſon preſented to Him. is 

that now Patrons have as abſolute © Ownerſhip and Propriety in (e) Dr. E. 

e Advowſon or Right of Preſentation, as they have in their Lands - 5 

Wit being of a < Temporal Nature, and a Lay Fee. It may be Grant- 2. & 

Wed by Deed or Teſtament, and it is Aſſets in the Hands of Heits 36. 

Wor Executors. And it may lie in f Tenure; for a Common Perſon be p40 

ay give it to Hold of Him. (Ji Inſt. 

W There may be £ Advocatio Medietatis Eccleſie, and Medietas Ad. 6 r 1 
veationis, i. e. an Advowſon of the Moiery, of tie Church, and a (, Feb. 
Iciety of the Advowſon. An Advowſon of the Moiety, is where there ) Ing. 

ee cveral Patrons, and two ſeveral Incumbents in one Church; the“ > 5 ® 
En: of the one Moiety, the other of the other Moiety ; and one Part, 

s well of the Church, as of the Town, allotted to the one, and the 

ther Part thereof to the other. The Moiety of the Advowſon is, 

N here two muſt joyn in the Preſentation, and where there is but one 
, 


ncumbent 5 as where there are two Coparceners. And tho? they 


e to preſent by Turns, yet each of them hath but the Moiety of 
' e Church, [See of an Eſtate in Coparcenary, chap. 1, ſupra.] 
, This is the Deſcription of n Advowſon. 
Advowſons are Divided thus. Advowſons are of Two Kinds, 
VF 4/pendant and in Groſs. 1. Appendant is a Right of Preſentation (+) Lit. 134, 
eendant upon a Manor, Lands, or Tenements; and does paſs 1n 1 Inſt. 121. 
Grant of the Manor as an Incident, without ſaying, Vith the Ap- (i) 8 
endants or Appurtenances thereunto belonging. But in Caſe of the 77.4. 307: a. 
ing, tho* with the Appurtenances is added, an Advowſon will“ Reb. 63: 
Et paſs without expreſs mention of it. [See the 17 Ed. 2, chap. 15.] 
a,, is a Right ſubſiſting by it ſelf, belonging to a * Per- ( 1 Int. 
on, and not to a Manor, Lands, Sc. So that when an Advowſon 1 
1 pendant is ſevered by Deed or Will from the Corporeal Inheri- * 7 ® 
F * to which it was Appendant, then it becomes an Advowſon in 


jn Gain, Advowſons are either Preſentative, Collative or Do- 
ve. 


I, An Ad vowſon Preſemtatiue 1s, where the Patron does preſent (1) 1 Inft, 
5 offer his Clerk to the Biſhop of the Dioceſe, to be inſtituted in his 120. a. 
urch, as hath been obſerved. [See of Preſentation, Book 1. chap. 3. 


ith mY d 


 1F4 An Injitmeof the Bock II 
| and 1 Georg. chap. 10. Concerning the Patronage of ſome Augmen. Wl 
ed Cures. ] 85 . ns, er e 
This may be done either by Word or Writing. The King ny i 
preſent by Word, or in Writing under any Seal; who otherwiſe can. 
not do any Legal Act but by Matter of Record. But where an 4. 
gregate Corporation doth preſent, it muſt be under Seal. The Pe 
(=) F. N. B. ſentation to a * Vicarage doth of Common Right belong to the Pa. 
33- b. 34-Þ. ſon. If a Feme Covert hath Title to Preſent, the Preſentation mus 
be by Husband and Wife, and in both their Names, except in the 
Caſe of the Queen Conſort, _ : . 
And if a Feme Covert is ſeiſed of an Advowſon, and the Chursy 
(% 1 Inſt. becometh void, and the Wife ” dieth, the Husband ſhall preſent » 
(% F. N. B. the Advowſon. »A Guardian by Socage, or by Nurture, cannot pr 
33. ſent to a vacant Living in Right of the Heir, or in his Name, be 
2508 4h b- cauſe he can make no Benefit of it, or Account for it; tho! it f 
31nd. 156. ſometimes practisd, and made Good by Time. Therefore the Inf 
contra. = ſhall preſent of whatſoever Age. If a Common Patron preſents fi 
2 Cr2- 99. one Clerk, and then Another, the Biſhop may Inſtitute which k 
(2) eu. pleaſes 3 7 unleſs He Revokes the Preſentation of one of them befin 
3j. be is Admitted by the Biſhop. If there is a Right of Nomination 
contra. one, and a Right of Preſentation in another, to the ſame Benefic: 
(50 F. N. B. He that has the Right of 9 Nomination is the True Patron, and th 
33 other is obliged to preſent the Clerk which is Nominated, If or 
that hath a Turn preſents his Clerk, and he is Adnntted, Inſtitute 
| and Inducted, but he doth not read the Thirty-nine Articles, 6:, 
( 92 5 Rep. r This ſhall not be accounted his Turn, becauſe the Admiſſion, Inf 
2 Roll. Abr. tution, and Induction, are void. [See How One may Ceaſe to li 
347, 348- Parſon or Vicar, Book 1. chap. 3.] Otherwiſe if He was deprivl 
for a Crime. If the Preſentation bears Date whilſt the Church! 
full of Another Clerk, it is void. | 
A Deacon may be Preſented ; but He muſt be made a Prieſt befor 
He can be Inſtituted. A Patron cannot preſent Himſelf; but he my 
pray to be Admitted by the Ordinary; and if Admitted, it is valid 
(/) Davis 76. / A Dean and Chapter cannot preſent the Dean, nor Maſter and Ft 
2 mo Abr. lows the Maſter. | 
(1): 6 Rep. The Patron muſt preſent within * Six Calendar Months, after tit 
— Avoidance of the Church. It is not ſufficient that the Preſentatu 
2 Cro. 166, bears Date within the Six Months. And if the Biſhop “ Refuſe: 
pF WR Admit the Clerk Preſented, He muſt give Notice of his Refuſil 
Abr. 364, with the Cauſe of it forthwith. [See of Preſentation, Tit. Pai 
365. Book 1. chap. 3.) And on ſuch Notice, the Patron muſt Preſent at 
ther Clerk within the Six Months from the Avoidance, if he thith 
the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refuli 
Otherwiſe He may bring his Quare Impedit againſt the Biſhop. Þi 
it is ſaid, That a Spiritual Perſon ought not to have any Notice uf 
Refuſal of his Clerk, eſpecially for Want of Learning. If the Churd 
becomes Void by the Ad of God, as Death; or by Creation, or of 
fon of the laſt Incumbent, or otherwiſe by the Act of the Inc umbeu 
W) Dr. * the # Patron, at his Peril, is bound to take Notice of the Avoid" 
. and to Preſent within Six Months after. But if it becomes void 
chap. 31. Deprivation by the Canon Law, or Reſignation, the Patron m 


F. N. B. 35- have Notice from the Ordinary, and then He muſt Preſent —_ 
of 
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= 1 onths after that Notice. For the Church was void by the Ad of 
te Ordinary. [See of Lapſe,” pot. | If a Church becomes „ Liti- O) 2 Roll. 
i; by the Preſentation of two ſeveral Patrons of their Clerks to 4 75 384, 
oid Church, within the Six Months, the Biſhop my ſuſpend the ; 
admitting the one Clerk or the other; and ſuffer Lapſe to incur _ 
Without Awarding a Jus Patronatus. But upon Requeſt of either 
Wprty, Patron, or Clerk, He muſt award it; and then if he admits 
Nie Clerk according to the Verdict found, and Certificate of the Com- 
viſſioners, be ſecures himſelf from being a Diſturber; tho' the Right 

Ina Quare Impedlit is found for the other. The Biſhop may award 
WE: if one Patron only Preſents, and aſſign Commiſſioners to Inquire 

Into his Title. By which you may apprehend, That a Frus Patro- 
Ws is a Commiſſion granted by the Biſhop to ſome Perſons to In- 
ire who is the Rightful Patron. But if the Biſhop delays the Pa- 
ron upon his Preſentation, by Deferring to examine his Clerk, c. 
e may ſue his Quare Impedit, and thereupon a Writ of Ne Admit- 
WS to the Biſhop, within the Six Months, And then if the Biſhop 
er the Receipt of ſuch Writ, admits the Clerk of any other Per- 
Won, for whom it is ſo found in a Jure Patronatus, the True Patron 

ay have a Quare Incumbravit againſt the Biſhop, and recover the 
WE reſentation with Damages. [See the Catalogue of Writs, Book 4. 
s. 1. | 80 | 
5 Bur 0 is to be obſerved, That as to Advowſons, or Right of Pre- 
tation, the King has his Prerogative. He hath the * Supreme (=) Dr. & 
okt of Patronage of all the Benefices in England. [See of the 3% _ 
g. Book 1. chap. 2.] So that he may Preſent by Lapſe, or upon chap. 36. 
WW orfeitures by Attainder, Simony or Outlawry. He hath Right to F. * 
eeſent to all the Dignities and Benefices of the Advowſon of Arch- ** 
bops and Biſhops during the Vacancy of the Sees; not only aſter 
e deiſure of the Temporalities, but after the Death of the Arch- 
ſhop or Biſhop; and altho' the Temporalities are reſtored to the 0 
cceeding Biſhop. [See again Book 1. chap. 2. and ſee 14 Ed. 3. chap. 
nd if a Church belonging to the Patronage of a Biſhop becomes 
id, and the Biſhop Collates, and Dies before Inſtallment or Induc- 
en, the * King ſhall preſent. Upon the Promotion of a Clerk to a (a) F. N. B. 
biſhoprick in England or Ireland, (tho* the Dignities or Benefices 4: 8 
Un Englond or Ireland) the King hath Right to preſent to ſuch () 4 "136. © 
PKnities or Benefices (except Donatives) as the Perſon was poſſeſſed 356, 357. 
before ſuch Promotion; and altho' He Grants Him a Diſpenſation = * 
hold that Church in Commendam for Years ; © unleſs the Com- Show. Caſes 


106 endatory Dies, or Reſigns, during that Term. [See of a Commen- 3 | 
vil” Title Parſon, Book 1. chap. 3.] | _ 

zu la his Right alſo the Lord Chancellor, or Keeper of the Great 

unn May preſent to the Benefices belonging to the King in Right of 

ud AS Crown, under the Value of Twenty Marks in the King's Book (4) F. N. B. 
irt Fruits and Tenths. But the Uſe is, That the Lord Chancel- 35. 

jo: ©: preſents to Livings of and under * Twenty Pounds; tho' the Ce) Hob. 


nd may preſent to them if He pleaſes. [See Of the Lord Chayzet- *'* 

„ Book 4. chap. I.] And when the King does preſent at any Time 

2 Church, and his Clerk is Inſtituted, yet before f Induction the H 6 Rep. 
"3 may revoke his Preſentation 3, or if He preſents another, it is a Ping. 344 b 
"ation in Law, if the Preſentation was not obtained by Fraud. 2 Roll. Abr. 


Y There- 353: 


Therefore if | the King's Clerk is Inſtituted, and Dies before * . 
tion, the King's Turn is not ſerved, By Inſtitution a Church Prec., i 


(4) 6 Rep. 
49- 

7 Rep. 26. 
'1Inft.n 


349- 


(A) 1 Inſt. 


44 a. 
elv. 61. 


mand Procurations. [But ſee concerning Donatives, 1 _ chu 
| Th 


| Book 1. chap. 2. and again the 1 Georg. chap. 10. 
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19. b. 
> Roll. Abr. the Biſhop 3 for Collation is the giving of a Benefice by a Biſhop, whe, l 


Loſs of the Preſentation. But now, 


ro 1 By Weſt. 2, Chap. 5. or 13 Ed, 1. When fix Months paſs hang 
Quare Impedit, or Aſize of Darrein Preſentment, by the Diſturli 
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tative is full-againſt a Common Perſon, but not againſt the King tj 
£ Induction, iche King hath a Right to preſent. [See of Inſtituin 
and Induction, Book 1. chap. 3. and of Lapſe and Uſurpation, i, * 1 

2. An Ad vowſon Collative, is that Adyowſon which is lodge F 


He is the Original Patron thereof, or He gains a Right by L 
Inſtitution is given by the Biſhop upon a Preſentation of a Pat: 
but Collation here is an immediate Inſtitution, becauſe the Biſky $ 
is both Patron and Ordinary. Inſtitution and Collation are in Efe 
(for the moſt Part) the ſame; and are Terms made Uſe of to nl 
ſtinguiſh the Perſons who have the Power to beſtow the Benefa Wi 
[But where they differ, ſee of Lapſe and Vſurpation, infra. f 
3. An Advowſon Donative is, when the King, or other ꝓatron ("i 

whom the Ad vowſon of the Church is Lodged) Does by a ſingle u 
nation in Writing put the Clerk into Poſſeſſion without Preſentation, 
Inftitution or Induction. If the Clerk is Diſturbed the Patron nz 
have a Quare Impedit ; but if the Patron of a Donative will not WM 
minate a Clerk, there can he no Lapſe, 5 except it be ſpecially p- WM 

vided for in the Foundation, Yet the Biſhop may compel him u 
Nominate a Clerk by Eccleſiaſtical Cenſures. For tho* the Chun 
is exempted from the Power of the Ordinary, the Patron is not a 
empted. - Nonatives are either of Churches Parochial, Chappels, Pr 
bends, CS. and may be exempt. from all ordinary Juriſdiction; f 
that the Qrdinary cannot viſit them, and conſequently cannot & 


10. For Augmenting the Maintenance of the Poor Clergy 
Patron may appoint Commiſſioners to viſit for Him. The Patmt 
and Incumbent: may Charge the Glebe to bind the Succeſſors. Th 
Incumbent may reſign to the Patron. But if the True Patron of 
Church or Chappel Nonative doth once preſent to the Ordinary, an 
his Clerk is Admitted and Inſtituted, it becomes a Church Preſent 
tive, and ſhall never have the Privilege of a Donative afterwas 
Yet if a Stranger preſents to ſuch a Donative, and Inſtitution | 
given, All is void. {See of the Power of the 125 in Church Afﬀan 


Statutes concerning  Advowſons Preſentative, Collatit 
e ks or Donative. 


- 
I 
1 


By the Common Law no one could Recover Damages for i 


F any one, fo that the Biſhop bath a Right to preſent by Lapſe," 
79 4 ſhall YECOUEY 33 N Two 72 full 21 if the Chu 
if be loſe his Preſentation, Otherwiſe, if He recovers His Priſ® 
zation within the. Six Months, Damages ſpall be given to Wi 
Year's Value only. [See the 2 Inſt. 362,363.) 
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Ch 2. Caws of En 

= < that the Patron may either loſe his Preſentation. and have dou- 

bie Damages ; or have his Preſentation with ſingle Damages. It is 

aid. That the Value of the Church ſhall be reckon'd only accor- 

ins to the King's Books, and not according to the Real Value. | 1 
| By this Statute Damages are not given to the # King, becauſe He (+) 2Inft.362. 

Snot loſe his Preſentation. But in all Caſes the Three ordinary 9 

boints inquirable on this Statute are, 1. If the Church be full, and * 
Sf, by whoſe Preſentation. 2. The yearly Value of the Church. 

. if 6x Months paſs d after the Avoidance. | See of Advoꝛeſon Pre- 

3 mt ative, ante. ca . | 

By the 31 Els. chap. 6. (Entituled, An AG againſt Abuſes in E- 

. ddion of Scholars, and Preſemation to Benefices.) The Penalty and 

rorfeiture of double the Value of one Year's Profit of ſuch Spiritual 

rromotion, for Preſenting or Collating to a Benetice for Reward, or 

WCorrupt Conſideration, and the Diſability of the Perſon accepting 

ay ſuch Benefice, £9c. of Enjoying the ſame, and the Right of the gl 

WCrown to Preſent for that Turn, as alſo the Penalty of double the 

Value of one Year's Profit for Corrupt Ræſgning or Exchanging any 

enefice with Cure of Souls, &c. is at large ſet forth. ¶ See the Ex- 

Woſition of this Act. I Inſt. 120. 4. 3 Int. 153, 154, 155, 156.] 

W The * King himſelf cannot Preſent the diſabled Perſon to that (% 1 Inft. 

urch; neither can the Patron of a Donative Grant it to the 120.4. 

me Clerk. | 

But it is to be obſerved, That! General Bonds of Reſignation up- () 2 cro. 

on Notice, in order to the Procuring a Benefice are allowed, notwith- dts 33, 

Nunding this Statute 3 becauſe there doth not appear a Corruption or Sas the the 

(- WS :moniacal Contract in the Condition; and becauſe a Man may bind Reports in 

Wimſelf to Reſign upon good and valuable Reaſons, as in Caſe of © oe 

Wlurality or Non-Reſidence, or when the Patron's Son is at Age, and Durfton o 

Qualified to take the Benefice. But if it had been for a Leaſe of 54int Sandys. 

he Glebe or Tithes, or Sum of Money, that had been within the 

dtatute. 


By the 1 W. & M. chap. 16. After the Death of a Perſon Simo- 
jiacally promoted to any Benefice, the Offence or Contract of Simony 
ball not be alledged to the Prejudice of any other Patron innocent 
F Simony, or of his Clerk; unleſs the Perſon Simoniacally promoted, 
r His Patron were convicted of ſuch Offence, in the Lifetime of 
be Simoniack Perſon. Ti 


If the Guilty Patron doth preſent another Clerk upon the De- 
aſe of the former, the Simony upon the firſt Preſentation, may be 
lledg d both againſt the Guilty Patron, and his ſecond lerk, 
ough Innocent. 


By the 1 W. £9 M. chap. 26. 12 Ann. ſeſſ. 2. chap. 14. IF a Pa- 
on 1s a Papiſt Convict, or refuſes to make and ſubſcribe the Decla- 
on mentioned 1 W. & M. chap. 26. All Preſentations or Grants 
| Avoidances are null and void, and one of the Univerſities ſhall 
reſent, See the 7 Ann. chap. 18. Concerning Coparceners, Joyn- 
Mants and Tenants in Common. ] 

By the 12 Ann. ſeſſ. 2. chap. 12. KA any Perſon ſhall for any Re- 
ard, &c. in his own Name, or the Name F any other Perſon, Take 


2 or 


9 ö . * 
* W 4: AA 2 7 fy 24 
0 7 * 2 > "x ad 7 5 3 * 
| WPI CONT GY. Py * e 
9 r . 
of : my 


„ 


() Dr. & 
Stud. Dial. 2. 


(e) 5 Rep. 57 
2 Inſt, 632. 


(4) Dr. & 
Stud. Dial. 2. 
ch. 36. 

2 Inſt. 273 

2 Roll. Abr. 


350, 367. 


next Avoidance of the Living, and that upon Purchaſe only, 67. 


' Half a Lear; the whole Year containing 365 Days, which being di 


Day in which the Church becomes void, is not to be reckoned x 


on, or Ceſfion, the Patron muſt take Notice at his Peril; but in Cat 
of Reſgnation or Deprivation = Canon Law, (not for any Tem 
* 


Au fe of the Book I 
or Accept the next Avoidance M, or Preſemation to, a Bene , I 
Cure of Souls, 77 &c. and 2 be F vr 8 ue, 
ſuch Preſentation ſhall be void; and fuch Agreement deemed a Sim? 
niacal Contract; and the Crown may Preſent for that Time, &c. 


This Act Reftrains only Thoſe chat are to be Preſented to the 


not Laymen, or thoſe of the Clergy that are not to be Preſented 9 
the Benefice. | | | 

[See the 10 Ann. chap, 11, For Building Fifty New Churches in 
London, &c. 1 Georg. chap. 10. For Augmenting the Maintenanc 
of the Poor Clergy. ] 

3. A Lapſe is a Title given to the Ordinary to Collate to: 
Church, by the Neglect of the Patron to Preſent to it within Sir 
Months 'after Avoidance. Or a Lapſe is a Devolution of a Right af 
Preſenting from the Patron to the Biſhop 3 from the Biſhop to the 
Archbrſhop; from the Archbiſhop to the King. The Term in which 
the Title by Lapſe Commences from one to the other ſucceſſively 
is Six Months, or Half a Year according to the ” Calendar not 2 
counting. Twenty-eight Days to the Month, as in other Caſes; be. 
cauſe this Computation is by the Eccleſiaſtical Law, and because 
Tempus Semeſtre in the Statute of Weſt. 2. chap. 5. is intended of 


vided, the half Year for the Patron to preſent is 182 Days. The 


Part of the S1x Months. 1 
I faid ” before, That where the Benefice is void by Death, Crenti 


poral Crime, as Felony, &c. or by Act of Parliament, except the A 


requires it, as the 13 Elz. chap. 12. 31 Eliz. chap. 6. 3 4 Car. . i"! 
chap. 4.) Notice ought to be given to the Patron directly by the Ord ! 
nary ; and from ſuch Notice only do the Six Months begin to give: i ** 
Title by Lapſe. When a Clerk is * Refuſed for Illiterature or il er 
Life, the Patron ought to have Notice that He may preſent another th 
in due Time; but the Lapſe ſhall ſtill incur from Death, Ceſſin, o Wi be 
Creation. [See How One may real to be a Parſon, Book 1. chap. 3, th 
Notice is oy a to give the Ordinary a Title by Lapſe. But asto Ch 
others, the True Patron may loſe his Preſentation without Notice l 
For the True Patron is bound to take Notice of the Avoidance again {iſ fo 
7 Strangers at his Peril. [See of Uſurpation, infra.] But if a Tati 0 
preſents his Clerk before the Bifhop hath 4 Collated, tho' the Sn 1 
Months are expired, yet the Preſentation is Good, and the Biſhop © 
cannot take Advantage of the Lapſe. So if the Patron makes hs * * 
Preſentation to the Biſhop before the Archbiſhop hath Collated tho 7 
Twelve Months are paſſed fince the Vacancy. But if the Biſhop a-Wl .. + 
ter Twelve Months are expired, does Collate, this Bars the Patron Chu 
but not the Archbiſhop; for He may have a Quare Impedit. If te ac 
Biſhop does not Collate to Benefices of His own Gift, they Lupſe i Peay 
the End of Six Months to the Archbifhop : And if the Archbiſq atio 
does not Collate within Six Manths to a erde of his own Gift, H bre 
lapſes to the King. If Title 2 a > accrues to the Biſhop, and Hil N. 
Dies, or is Tranflated, before He takes Benefit of it, the Devolutia ben 
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he Archbiſhop, as He is Guardian of the Spiritualities. But if 

1 Lapſe happens w. He the King hath the Temporalities of the Bi- 

ſhop, the King ſhall have the Benefit of it. If Lapſe accrues to the 

Biſhop in a ” Metropolitical Viſitation, the Biſhop ſhall have Benefit (r) 2 Roll. 
of the Lapſe, and not the Archbiſhop 5 tho' the Biſhop muſt preſent =” 3575 
his Clerk to the Archbiſhop tor Inſtitution, inſtead of Collating him. " 

If a Quatre Impedit is brought when the Patronage of the Church 
is Litigious, and one Party doth recover againſt the other, if the Bi- | 
ſhop was not / named in the Writ, and Six Months paſs while the () 2 Roll. 
Suit is depending, Lapſe ſhall incur to the Biſhop, for there was no 4 305, 
Fault in Him. Therefore bring a Quare Impedit as ſoon as may be {+) 5 hs. 
againſt the Biſhop, and name him in the Writ, and then neither the 52: 
Biſhop, Archbiſhop, or King, can take Benetit by Lapſe. But if the Ki v9 
Patron within the Six Months brings a Quare Impedit againſt the Hob. 208. 
Biſhop, and then the Six Months Lapſe without any “ Preſentation (% Hob. 
by the Patron, Lapſe ſhall incur to the Biſhop. Tm 

By Preſentation and Inſtitution Lapſe is prevented, to the Inferior 
Ordinary, tho' the Clerk is never Inducted. 

A Lapſe may incur againſt an* Infant or Feme Covert, if They (#) « Init. 
do not preſent within Six Calendar Months. —_ 

If the Biſhop is a) Diſturber, or the Church remains void above 367. © 
Six Months by his Fault, there can be no Lapſe. 0% 11 

A Donative cannot Lapſe to the Ordinary, or to the King; as hath 2 Roll. Abr. 
been 145 [See of an Advowſon Donative, ſupra; and the 1 Georg. 369. 
chap. 10. 

The King hath a Prerogative as to Lapſe. 

There is no Lapſe from the King. * He may take his own Time, (=) Dr. 8 
{o that the Patron cannot preſent before the King takes Advantage of Dial. . 
the Lapſe. The King by Quare Impedit may recover His Preſentation, ch. 36. 

and remove any Clerk inducted into the Living without his Preſenta- ? Inſt. 273. 
tion, tho“ Eighteen Months are paſt. [See 17 Ed. 2. chap. 8. 1 Georg. 

Y 10. Concerning Augmented Cures.] But if the Patron preſents, 

and the Clerk is inſtituted and inducted, and then * Dyes Incumbent, (a) 7 Rep. 
or is Deprived, the King hath loſt his Title to preſent by Lapſe. For 25: . 
the King was to have the next Preſentation only, which cannot nos 
be Reſtored to Him. But many will not allow the ſame Reaſon if 

the Incumbent Reſigns, becauſe it may be by Contrivance to 

Cheat the King of his Right. 

f the King preſents by Lapſe, when He had an“ Original Title, C 6 Rep. 
to the Clerk is inſtituted and inducted, yet the King may preſent 2 Roll. Abr. 
another ; becauſe the firſt Preſentation was void. 351. 

The King hath not only a Right of Preſenting to Churches which 
Liſe to Him during his own Reign, but alſo to ſuch as Lapſed in 
i © former Reign, contrary to the appearing Senſe of the 25 Ed. 3. (c) 3 Cro. 
Lat. 3. chap. 1. 355. 

& Uſurpation is © when one that hath no Right Preſenteth to a 0%) 5 Int 
Church, and His Clerk is admitted and inſtituted into it, and hath *7” 
Kiceable Poſſeſſion Six Months after Inſtitution, before a Quare Im- 
ledit is brought. An Uſurpation muſt Commence upon a Preſen- 12 8 * : 
ation, not a Collation; and is ſettled by Inſtitution Six Months be- 1 Init. 344. b. 
re a Quare Impedit brought. : 

By Collation the Church is not full, nor is Plenarty by Six Months 
on Collation pleadable, but the Right Patron may bring his Writ 
at 


2 


is to t 
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(f) 1 Inſt. 


I 20. A, 


(2 6 Rep. 


49+ 
1 Inſt. 244. 


a & b. 


(kh) 2 Rep. 
93+ 


(i) 1 Inſt. 
344- 14 


( * 6 Rep. 


30. 49 
. Contra. 


2 Cro. 54. 


C1) 1 Inſt, 


119. b. 344. a. 
2 Inſt. 3 58. 


(m) 6 Rep. 
30, 49, $O-g 

1 Init, 344. b. 

2 Inſt. 258, 

351, 362. 

2 Cro. 385. 


(n) Noy 5 
Liſter : 
verſ. Camel. 


(o) 6 Rep. 


not only the Avoidance upon which the Uſurpation is made, 8) 


y N 1 * a * - I 
\ _ ARG " 
& 22 * * * | * of * wat) — \ - 4 * 
* ** * 


. I 
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An Inſtitute of the Book Il 
at any Time to remove the Perſon Collated; unleſs He is ſuch 2 Pa. 
tron that hath alſo a Right to Collate ; for then againſt another Col 
lating Patron, Plenarty by Collation is pleadable. A Preſentation 
which is F void in Law (as in the Caſe of Simony, or to a Church 
that is full, c. makes no Uſurpation againſt the Rightful Pz. 


The £ Fee of an Advowſon may be granted by Uſurpation, aud 


that when the True Patron could not have a Quare Impedit to ge. 
move the Incumbent to gain the Poſſeſſion, He was Driven to hz 
Writ of Right of Advowſon to recover the Inheritance only, But 
ſee the 7 Ann. chap. 18. poſt © IT 

| k Tf one preſents to a Church in Time of War, and upon it the 
Preſentee is Admitted and Inſtituted in Time of Peace, the Law u. 
gards the Original Act; and the Preſentment and All that folloy 
after is Void, and ſhall not put the Rightful Patron out of Py; 
ſeſſion. | | - 

There can be no Uſurpation by preſenting to a Donation. 

The Prerogative of the King is, That tho' He may Uſurp upon 
others, and gain the Inheritance of the Advowſon thereby; * yet o 
one can Uſurp upon the King, ſo as to gain the Inheritance of hj 
Advowſon ; for that is Permanent, and in this Senſe Nullum Tempu 
occurrit Regi. 2m 

! Inſtitution by Six Months before a Quare Impedit brought, is 
good Plenarty againſt a Common Perſon or Subject; but Plenartyi 
not a Plea againſt the King till Six Months after Induction. But if 
there is an Uſurpation upon the King by a * Compleat Plenartyb 
Six Months after Induction, the Plenarty can only be pleaded , 
the King's Preſentation, for the Quiet of the Church. For He ma 
remove the Incumbent by due Courſe of Law and Judgment, by 
Quare Impedit, (whether He claimeth in Right of the Crown, ori 
Right of a Subject) and then He may preſent. [See the 13 Rich. 2. 
chap. 1.) For as to the King's Right no Time ſhall Prejudice Hin 
Plenarty by Six Months after Inſtitution is a good Plea againſt the 
Queen Conſort, tho? ſhe claims the Advowſon of the King's Endov- 
ment. But in this Caſe of Plenarty, if the Incumbent pleads the Pr 


ſentment of a Stranger, Quære If he ought not to ſhew, That the di 
Stranger had Title. If the Incumbent was in Six Months afte Wy 
Inftitution, by Preſentment of the Plarntiff, or by Lapſe ; there H 0 
need not ſnew Title. oy 
By Weſt. 2. or 13. Ed. 1. chap. 5. If a Defendant alledgeth Il WWD: 
narty of the Church of His own Preſentation, the Plea Joall not fl . 
( a} 


by Reaſon of the Plenarty, if the Writ be purchaſed within Six ( 
5 Months, tho He doth not recover bis Preſentation within il 
Six Months. | 


So that if the Rightful Patron brings his Writ wirhin Six Month 


it is maintainable by this Statute z and if the Incumbent is » namel 
1 


1 


2» 


(k) Nullum Tempus Occurrit Regi. Lit. 178. 6 Rep. 49. 1 Inſt. 90. b. 118.4 790 


Inſt. 6. 
: (0) 2 1 Alios Acta, Alter i noceri non Debet. 6 Rep. 1, 51. 2 Inſt, 513. 


161 


in the Writ, He ma be removed; whereas Plenarty at any Ti 
fre the Writ brought, was good at Common Law. | 
"The 7 King is not within this Clauſe of the Statute, where Ple- (2) 6 Rep. 

"arty by the Space of Six Months is made a; Bar to a Quare In- 5" 
An; lor the King ſhall not be concluded by a ſuch General 

vi upon 2 Collation is not pleadable, as was intimated be- 

re, And the Reaſon why Collation does not make a Plenarty, is, 

i becauſe then the Biſhop would be Judge in his own Cauſe. For the (4) 6Rep.50. 

Biſhop muſt Certify, Whether the Chureh is full or not; and there- $535 ++ Bal 


. . 


© K ——— ww 


me be- 


ſore the Biſhop's Collation on this Account is interpreted to be no more * 
man a Temporary Proviſion for Celebration of Divine Service, until 
| the Patron does Preſent. [See more in the aforeſaid Statute concern- 
ing Heirs and Infants, Heirs of full Age, Feme Coverts, Eccleſrafti- 
cal Perſons , and 6 Rep. 50. ] 


By the 7 Ann. chap. 18. No Uſurpa ion upon ay Avoidance ſhall 
| Diſplace the Eflate or Intereſt of any Perſon entituled to an Advow- 
ſon, or Hinder him to Preſent upon, the next Avoidance, or to main- 
tain 2 Quare Impedit to gain the Poſſeſſion. | 


III. Of Tithes; 1. How Defined and Divided. 2. To whom Due. Of Tithes. 
z. Of what Things due and payable, or not; and the Manner of 
paying what 18 Due. 4. How They may be Recovered, as alſo how | 
Mortuaries and Penſions may be Recovered. 5. To what Publick 
Payments ſubject. 6. How to be Diſcharged for Payment of 
Tithes. 3 

1. Tit hes (Diſmes, Decime) are the Tenth Part of the Increaſe 
yearly ariſing from the Profits of Lands, Stocks upon Lands, and the 
Induſtry of the Pariſhioner, payable for the Maintenance of a Parith 
Prieſt, by every one that hath Things Titheable, if He cannot ſhew 
a Special Exemption. ” They are an Eccleſiaſtical Inheritance, Colla- (+) » Rep.4o. 
I to the State of the Land, not iſſuing out of it, but Diſtinct 4 REP 13, 

om it. 

They are of / Three Kinds, Predial, alt and Mix d. [Pre-(/) 2 Inft. 
da] e Predio) Thoſe that immediately ariſe from the Land, either 499, 677. 
by Manurance, or of its own Nature; as Grain of all Sorts, Hay, 
Wood, Fruits, Herbs, &c. Theſe are Due without Deducting the 
Coſts, and are payable where They arife. Perſonal ſuch as ariſe 
only from the Labour and Induſtry of Man (other than Common 
Day-Labourers) being the Tenth of his clear Gains in his Trade 
or Profeſſion, after Charges deducted. [See the 2 & 3 Ed. 6. 
chap, 13. F. 7 £9 8.7] Theſe are paid where they are Due by Cuſtem 
ly z but ſcarce paid any where in England, unkeſs for Mills, os 
kit caught ar Sea; and then payable where the Party hears Divine 
Nrvice, and receives the Sacraments. Mix d, Fhoſe that ariſe not 
from the Ground, but from Cattle, and other Things that receive 
tier Nouriſhment immediately from the Ground, as Colts, Calves, 
Pigs, Wool, Lambs, Milk and Cheeſe from Cows, Chickens or 
Legs, Nc. and are parable where in ĩ „ 

Titbes with Regard to their Value are alſo Divided into Great 
nd Small, Great Tithes are Corn, Hay, and Wood. ' Small Tithes 
we all other Predial Tithes beſides Corn, Hay and Wood, as 500 


, * 


An Inſtitute of the Book Il 


(t) x Roll. 
Abr. 643+ 
(u) 1Cro.578. 


not hold of the Lord who built the Church, or was Parcel of th 


(3) 2 Rep. 
11 Rep. 13, 


n Rer. 
1 Roll Abr. 
1 Cro. 161. 
a) 11 Rep - 


thoſe Tithes which are Perſonal and Mix d. Theſe ſmall Tithg 
ſometimes in the Endowments of Vicars are Comprehended unde 
the Word Altaragium, as well as the Profits that ariſe from the 41, 
Cuſtom will make Wood and Hay a ſmall Tithe in the Endowny, 
of a Vicarage, * to paſs by the Word Altaragium. And the 0,,, 
tity will Turn a ſmall Tithe into a great One, if the Pariſh is dene 
rally ſown with it. And ſome Things may be Great or Small Tit, 
in regard of the Place, as Hops in Gardens are Small Tithes, andi 
Fields may be Great Tithes. 5 x; i 

2. To whom Due. The Maintenance of the Parochial Clergy i 
By the Glebe, which takes in the Houſe, By Offerings, By Titl,, 
All Tithes are Due of Common Right to the Parſon or Rector 9 
the Pariſh where They ariſe ; but by Endowment or Pre ſcriptin 
They may become Due to the Vicar; and the * Parſon of one lr 
riſh may Preſcribe to have a Portion of Tithes ſeparately and divide 
in the Pariſh of Another; probably becauſe the Lord of the Many 
had part of his Eſtate lying in another Pariſh, and Oblig'd His I. 
nants to pay Tithes, &. to the Church which He built within H 
Manor; or becauſe of ſome Grant by Parſon, Patron and Ord. 
nary. os 

If there was any Land within ſuch Manor or Pariſh, which di 


A wy 6. 


Manor which Had no Church built in it, One might pay his Tiths 
to Any Church heretofore, eſpecially if it was ſo near that He coulf 
go thither to Hear Divine Service. But this was altered about th 
Year 1200 by the Council of Lateran. 

No) Layman at this Day is capable of Tithes, or a Portion d 
Tithes, but under the Statutes of Diſſolution of Religious Houſes, o 
by a Grant made by the Parſon, Patron and Ordinary before the 
Diſabling Statutes ; by Vertue whereof They may become Temporl 
Inheritances in the Hands of Laymen. . 

If an * Impropriator, Parſon or Vicar Leaſeth his Glebe Lands, an 
does not Grant the Tithes thereof, The Farmer or Tenant, or Under 
Tenant, ſhall pay Tithes to the Impropriator, Parſon or Vicar. And 
if a Parſon ſows his Land, and ſells the Corn growing, the Buyer ſhall 
pay the Tithes of it to the Parſon. * But if a Parſon purchaſet 
Lands in the ſame Pariſh whereof he is Parſon, and Leaſeth out Hi 
Tithes, He ſhall pay Tithes to the Farmer of Them. | 

A Vicar upon a General Endowment ſhall * not pay Tithes of Hi 
Glebe to the Parſon, if he keeps it in His own Hands.“ So if a Via! 
is endowed of all the ſmall Tithes ariſing within the Pariſh, ſhe (hl WW 
not have the ſmall Tithes ariſing upon the Glebe Lands of the Fir Gn 
ſon, while They are in his own Hands; otherwiſe if Glebe was i. 
the Hands of a Tenant. But if the Endowment had been by Exprtb or 1 
Words of the ſmall Tithes of the Glebe Land of the Parſonage, de Nef f 
* ſhould pay Tithes to the Vicar, tho' the Glebe was in his on! 

ands. | 

If a Pariſhioner ſows his Lands, and before ſeverance the Parl Ten 
dies, the Succeſſor ſhall have the Tithes, and all Profits from tit 1 
Death of the laſt Incumbent. But if the Corn, c. 1s cut * q 
— | | | | Xecut 


mae? 


. 
— 
— 
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® F;clefia Decimas Egclefia ſolvere non Dat. 1 Cro. gag 
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Laws of England. 163 


Executoriof the Parſon ſhall have the Tithes, tho“ the Corn, Ee. 
not Actually Tithed. "on 


- 


_ c Extraparochial Tithes (as in ſeveral Foreſts, Ge.) belong RY (c) 2 Rep. 


* 


che King. For the Council of Lateran did not extend to them. 22 44 


[See Book 1. chap. 2. and 2 3 Ed. 6. chap. 13. f. 3. Satyr in 
B the 28 H. 8. chap. 11. If 4 Parſon ſows his Glebe and Di 2 Inſt. 646. 
the e ſhall have the Corn ſown by his Teſtator. e 671. 65 . 
| IEF METS 7 | | 1 Roll. 

But He ſhall pay Tithe to the Succeſſor. . oY 


If the Glebe was in the Hands of a Tenant, and the Parſon dies 512. 
after Severance of the Corn, and before Rent is due; neither the 
Executor or Succeſſor can claim the Rent, but the Tenant may Re- 
tain it, and alſo the Crop; unleſs there was a ſpecial Covenant that 
the Tenant ſhould pay to the Parſon's Executor proportionably to 


the Rent for ſo much as He ſhould receive. 


By the ſame Statute, Tithes and other Profits ariſing during Va- 
cn belong to the Succeſſor, [See 28 H. 8. chap. 11. in Title 
07 | 


ates for Life, chap. 1. antea. ] 

3. Of what Things Tithes are due and payable or not, and the 
Manner of paying Them where due. | 
| Tithes are to be paid of Common Right of ſuch Things only 
which do yield an 4 Yearly Increaſe; and but once in the Year. But (a) F. N. B. 
this is to be underſtood where Cuſtom does not over-rule. For by 53: 
Cuſtom, a Parſon, Cc. may Have Tithes of ſuch Things, as are not i 755 
Titheable of Common Right, Things Fere Nature are not Tithe- 6643. 
able where no one hath Property. But to know what Things are Rer. 16. 
Titheable, and what not; and the Manner of paying Tithes where 


Due, will appear from this ſhort Alphabetical T ABLE. 
4 


A Corns, Maft, or Pannage, if ſevered and ſold, pay Tithe; (e) 2 Init. 
F not if they Drop, and the Hogs eat them. But if ſevered . 5 
and given to Swine, then the Tenth of the Value thereof is Due. ) Hetley 


$ After-moth (or ſecond Moath) pays no Tithe, unleſs by Cuſtom. 27; 


. 4f:r-Pofure pays only by Cuſtom. For it is the Remains of &.. 
p the Graſs before Tithed. 2 Danv. Abr. 


' Agiſtment (from Giſer, Facere to Lay) is a Feeding of Cattle = — 


upon Paſture Lands which pay no other Tithe that Lear; where the Cont. 1 Roll. 
Cattle are either taken in for Hire, or not fed for Plow or Pail, or TY _ 
otherwiſe Profitable to the Parſon by the Tithe of their Milk, Wool, 621, 652. 
or Labour. If the Ground is let to a Stranger, the Tenth Part Panv. Abr. 
of the Money receiv'd is payable. Otherwiſe Reſpet ought to be 652 Danv. 
ad to the Member of the Cattle, and Time of their Depaſturing in Abr. 600, 
that Land. If the Owner eats it all up with unprofitable Cattle, the cont. 

enth Part of the Value of the Land is payable. But often Cuſtom F. N. B. 53. 
Or Preſcription directs the Payment. If they are * Gueſt Cattle ( 2 Danv. 
or taken in for Hire) Suit may be Commenced either againſt Abr. 614- 
ne Occupier of the Land, or the Owner of the Cattle. But Regu- 


- | larly 
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I 
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ö larly againſt the Occupier of the Lend. Sometimes a Pariſi 
„ Ba: till May, &c. and then Hain the Land; and ge Par 
ſon the Tithe of the Hay that is Cut, being a Great deal Leſs than 
if He had Hained it from the Beginning. Now it ſeems reaſonable 
That Tithe ought to be paid in Proportion to the Agiſtment, as wel 
 » as Tithe of the Hay that is made. He 
Agreement for Tithes by the Parſon with a Pariſhioner, is good 
for his own Time only. 9 v3 Ni 
(1) Cro. ! Alders pay Tithes tho* above Twenty Years Growth. 
(J. lng. ® Aſþ is Timber, and therefore if above Twenty Years Growth 
643 is free from Tithe. [See Mood. . 7? 205 
) Inſt. » Aſp Trees are exempted if above Twenty Years Growth in Ply 
543 ces where they are uſed for Timber. 


. 


. 
- 


Barley. See Grain, it Al | | 
(%) 11Rep” „ Bark, Root, and Germins (of what Age ſoever) which Groy 
29" &. 642, upon the Ancient Stock, are not Titheable, if the Tree vn 
43 Tr MIC 
Timber.. S Þ Fo wa « N | 10 30" 2 . 
) 2 Inf. 7 Barren Land, Heath or Waſte Ground, which is fo of its own 
— Nature, not by Accident, or ill Husbandry) 1s not Titheable. By 
when made good by Husbandry, Tithes ſhall not be paid for the rf 
Seven Years, by the 2 & 3 Ed. 6. chap. 13. Lands gained from the 
Sea, Woodlands converted into Arable, ate not within this Statute, 
But Barren Land ſhall, during the Seven Years of Improvement, pay 
2 3 as have been accuſtomably paid before, as Wool and 
* * K Nee 
Bates, See Headlands. ic 5 | 
(9) 2 Daw. 2 Beech is Titheable; but when uſed for Timber it is exempted hy 
Tir. Dinnes the Statute of Sylva Cedya, (viz) 43 Ed. 3. chap. 3. 


589. r Bees Titheable for their Honey and Wax by the Tenth Meaſur, 
OA, by not by the Tenth Swarm. 


N. B. 51. Beans, See Grain. | | 1 
(/) 2 Inf, / Birch is Titheable, tho? of Twenty Years Growth, becauſe it! 
to x. not proper for Building. | 
( 2 Ing. Frick not Titheable. It is of the Subſtance of the Earth, and 
657 ,, not an Annual Increaſe, - -, 

(u) 2 Dany, ® Broom ſhall pay Tithe. But if burr'd in the Owner's Houl: 
— 4 Os, H for Husbandry within the Pariſh, it may be diſchary'd- And 
539%. do it may be Diſcharged by Cuſtom. | 


C. 


(* Raym. Calbes are Titheable, and the Tenth is to be taken away * when 
IR. it is weaned, and can live on ſuch Food as the Dam doth. One"l 
Seven is uſually paid. If there are Fewer Calves than Ten, Coli 
muſt direct in the Payment; and a Cuſtom for paying the Tent 
Part of the Price for every Calf that is Sold, is a good Cuftos 
O Lynd- The Tithe is to be) apportion'd by the Month-Rate, if they are ® 
8 Quoni- Sendre d, brought forth and nouriſhed in Different Pariſhes. i K 
am, ut Rudi - Cattle feeding Upon Waftes and Commons where the mds ' 


Tr. De De. the Pariſh are not known, pay Tithe to the Parſon * - 


cimis. 


—̃ (— * 
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D Mes, * © SS * 4+. " i. 2.3. BW x is 
Ch: 2: Laws of England. 165 
1 EET. , | 2 
Owner of the Cattle dwelleth, by the 2 & 3. Ed. 6. chap. 13. F. 3. 
If they are kept for the * Plough and Pail they pay no Tithe for () 1 Roll. 
their Feeding. The Pariſhioner hath the Benefit of their Labour. Abr. 646, 647. 
Oxen or Steer, bred or bouglit, and then Sold, ſhall pay Tithe for 
their Paſture; and ſo for the other fatted Cattle. If they feed one 
Half Year in one Pariſn, and the other Half in another, the Tithe 
hall be equally Divided betwixt the Two Parſons, and ſo propor- 
tionably. [See Agiſtment. e pee 3 
« Chalk, or Chalk-Pite, Clay and Coal being Part of the Free- Ca) 2 Ind. 
hold, and not Annual, pay no Tithe. "> ENTER Sf | a 
Cheeſe. is only Titheable where Tithe is not paid of the Milk. 
+ And 15 Due only by Cuſtom. TEL NY (8) x Cre 
S Cherry-Trees if uſed for © Timber in the County (as in Bucking- 0g. * 
bamſbire) are Diſcharged. Otherwiſe not. | og 
4 Chicken not Titheable, where Tithe Eggs are paid. | (e) 2 Roll.83; 
Colts are Titheable in the ſame Manner as Calves. [See Calves.) gt 98. 
e Conies Titheable only by Cuſtom for thoſe that are Sold, but () Pan, 
not for Thoſe ſpent in the Houſe, 5 Abr. Tit. 
Corn Titheable. And the f Pariſhioners of Common Right ought 7 oh: 
to cut Down the Corn, prepare it, and bind up the Wheat-Sheaves. Abf. 5.3 ; 
And if the Pariſhioner will nots ſow his Land, the Parſon may have * Sid 283. 
his Action againſt him for his Due. [See Grain. (z) 2 Ventr, 


$, 
Cows pay no Tithe for Their Paſturage, if they yield Milk. 8 
* 


rr 3 - e e 


Peer not Titheable (becauſe They are Feræ Nature) without (4) 2 Ing, 
Cuſtom. 2 8 


7 i Datards, or old decay'd Trees, having been once Privileged, (0 11 Rep. 
3 Sylva Cædua ſhall not pay Tithes, tho' cut down for Fire. [See! Lis 
* UA 3 


Doves kept in a Dovehouſe Titheable. If ſpent in the Houſe (H : ventr. 
nt Titheable of Common Right. [See Pigeons.] 5˙ 


E. 


Eggs are Titheable when Tithe is not paid for Chicken, or when (1) 1 Roll. 
the Young are not paid in Kind. n 
"Elm being Timber 1s Diſcharged by the Statute of Sylva Cedua. () 2 Inſt. 
but not if under Twenty Years Growth, 643. 


F. 


' Fallow Ground is not Titheable, becauſe it improves the Land (7) 1 Roll. 


10 8) lying Freſh; But if it be kept Fallow beyond the Courſe of Huſ- Abr. 642. 
on endry to the Prejudice of the Parſon, the Parſon ought to have 
nil WT ithes of the Land. 


Fern not Titheable. 0 | (0) 2 Inſt. 652. 
5 1 being Drained, not privileged as barren Land, by the 2 & 
- 0 0 ap. 13. N FI | £ 2 
? Fiſþ taken in the Sea Titheable by Cuſtom in Money, after (2) 2 Dany. 
oſts deducted; becauſe a Perſonal Tithe. Fiſh in Ponds and Rivers -+ Wa 

' 22 encloſed 583, 584. 
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| encloſed (not Common Rivers) ought to be ſet forth as a Predial 
Iithe in Rind. Fiſhin Common Rivers Titheable only by Cuſtom 
Nax is a ſmall Tithe, tho ſown in large Fields; and every Ac, 
of Hemp or Flax ſown ſhall pay yearly Five Shillings for Tithe. 
. and no more; and fo proportionably for more or leſs Ground xc. 
7 7 er hy 11 & 12 . g. chap. 16. [See 6 Ami. chap. 28. 1 Geoy, 

YM |  chap.-26;] © a0 y 
* Fleeces, See Wool. 8 
(9) Rol. 4 Forreſt (tho' in a Pariſh) ſhall pay no Tithes while in the Hang, 
Abr. 657 of the King. But a Foreſt within a Pariſh in the Hands of a Sub. 
3 Cro. 94... . . bo . W 
ject ſnall pay Tithes. And if a Foreſt be Diſafforeſted, and within 


. a Pariſh, it ſhall pay Tithe. | 
| Fowls, as Hens, Geeſe, Ducks, are to pay Tithes either in Egz 
or =y Young, according to Cuſtom, but not in both. [See Turkey, 
$1 Ol, h | 
(dh po Fruit, as Apples, Pears, Plums, Cherries, &c. is due in Kind 
| Stud. Dial. 2. when Gathered. If Sold on the Trees the Vendee or Buyer pay 
1 Chap. 55- - | | 
7 | 2 Inſt. 621. the Tithe. 1 
65% Pruit- Trees Cut down and Sold, pay no Tithe, if they have pid 
Gy "Tithe Fruit that Year, before they were Cut down and Sold, 
Fuel, if ſpent in the Pariſhioner's Houſe not Titheable, [ See ont] 
 Furses, if Sold, pay Tithe. But if uſed for Fuel in the Houſe 
or to make Pens for Sheep by the Husbandman, otherwiſe. 


G. 


Gardens are Titheable as other Lands, and therefore Tithein 
Kind is Due for all Hefbs and Plants, as Parſly, Sage, Cabbag 
Turnips, Saffron, Woad, &c. But Money is efuslly paid by Cuſton 
or Agreement. | pf 
Geeſe. See Fowl. ' | 
Grain (as Wheat, Barley, Beans, &c.) ſowed is Titheable accort 
ing to the Cuſtom of the Place; and is commonly Tithed by tit 
"Tenth Shock, Sheaf or Cock, where the Cuſtom of the Place 15 nd 
otherwiſe. The Parſon or his Servant may come upon the Land u 
(Y: Dany. ſee the Tithes ſet forth, and to carry Them away. / If Corn, &. 
Abr. Tit. js Sold ſtanding, the Vendee or Buyer ſhall pay the Tithe, But! 
Diſmes, 514. Sold after Severance, the Vendor, or Seller muſt pay it. 
(t) 1 Roll. * Graſs mowed is Titheable by Payment of the Tenth Cock. But 
Abr. 644: 645. the Manner of Tithing is Governed by Cuſtom. [As to Graſs ſtandin 
ſee Agiſtment, ante.] If cut down and carried away in Swaths vit. 
out Fraud, for 1 Suſtenance of Plough-Cattle, (Cart-Horls 
being included under that Term) having otherwiſe not ſufficient 
feed them, no Tithe is Due. | 
(u)2Inft.651: Gravel being of the Subſtance of the Earth, and not Annual 
Increaſing, yields no Tithe. 


r 22 2 — — 


H. 


O. Pe, Harle, Holly, Willow, Maple, White-Thorn, &c. regul 
Dine, «89. Titheable, tho* of Twenty Years Growth, unleſs They are uſe 
n per Building by the Cuſtom of the Country. 


DSS e 


| + Modus, That the Pariſhioner having ſpent All his Hay upon the . Roll. 
Beaſts of the Plow, that therefore He ſhould be Free from Payment Abr. 650. 


« Headlands not Titheable, if only large enough for Turning the (0) 2 tak. 
Plow. Therefore of larger Headlands Tithe is payable. FAT EG 
Heath. See Barren Land. _ 

Hearth Penny, or Smoke Penny, ſeems to be a Payment for Wood 
burn'd in the Houſe. | 
Hemp, See Flax. 
Herbage is Titheable for Barren Cattle kept for Sale, which yield 
no Profit to the Parſon. | 
4 Herbage of Ground whereon Corn has grown the ſame Year, (#) 2 Ini 
| and whereof Tithe has been paid the ſame Year, is not Titheable, ©3* 
Holh. See Hagle. | | 
Honey. See Bees. | 2 
Hops pay Tithe by the Poll or Meaſure; and the Tenth may be 92 
ſet out after They are pick'd, and before they are * Dried. But the (e) 1 Roll. 
Hop-Poles are not Titheable. There can be no Modus for Hops 121 23, 
becauſe lately come into England. „ 
Horſes. See Agiſtment. : 
F Houſes do not pay Tithes of Common Right. But a Modus (f) 11 Rep. 
may be paid for Houſes in Lieu of the Tithe of the Land, upon 6g. 6 
which the Houſes are Built, and may be ſued for in the Eccleſiaſti- 06. 
cal Court. [See the 37 H. 8. chap. 12. 23 Car. 2. chap, 15. For Hob. 10. 
Tithes of Houſes in London.] A great many Cities and Boroughs 
have a Cuſtom to pay a Modus for their Houſes, [See the 2& 3 
El. 6. chap. 13. 


. K. 
Kids are Titheable as Calves. [See Calves. 
L. 


Lamb is Titheable in the ſame Manner as Calves. [See Calves.) (2) 1 Roll. 
© If they are payable at a certain Day, and the Pariſhioner fells all Xbr. 652. 
bis Lambs before the Day to deceive the Parſon, it is Fraud, and He 
ball pay the Value. If they are Yeaned in another Pariſh, and do ( Lynde- 
not tarry there Thirty Days or more, no Tithe due for them to the vode 
Parſon of that Place. 1 A Cuſtom to pay a Half. penny for every . 
8 v oy 8 Lamb + Cro. 403. 


. . 


(5) 2 Inſt. 
651. 


* * Loppings ar | Branch 
3 Sean. 2 5 being on Privileged with F the Body, according to the Statute 1 
e en Trees were uſually lopp,d;..the Age of the Ly, 


Außer as pings is not material Tho'- they... were*cut before within Twen 
; - 27 Inſt. 643+ SIP. LOS . . } 
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r e Bet Maple. . See Has le. | 
| Maſt of Oak or Beach. See Acorns. 
(2.2 Davy. Milt is Titheable when Tithe is not paid of Cheeſe, all th 
Tit. Difmes. Year, unleſs Cuſtom over-rules. And it is to be paid to the Parſy 
596. of that Pariſh for that Time where the Cows feed, at every Tenth 
Meal, not by the Tenth Part of every Meal, by Reaſon of the Troy. 
ble that would ariſe in Collecting ſuch ſmall Parcels. It muſt u 
brought to the Houſe of the Parſon or Vicar, unleſs there is a Cuſton 
to bring it to the Church-porch, c. In which particular this Tithe 
differs from all others, which muſt be fetch'd by the Receiver. 
(»),2 Danv. ....m Mj//s are of two Sorts, Corn-Mills, or Mills for other Uſes, x 
Ge. 3998;  Paper-Mills, Fulling-Mills, Iron-Mills, &c. Corn-Mills, driven b 
Wind or Water, pay the Tenth Toll-Diſh to the Parſon of the Par 
where the Mill ſtands. Other Mills pay no Tithe, unleſs by Cuſton, 
(") 2 Inf All Corn-Mills-not' erected ” before the 9 Ed. 2. chap. 5. are Tithe 
able. But if it can be proved that the Mill was ere&ed before th 
Memory of Man, and that it never paid Tithe, the Law will pr 
' ſumeit to be ſuch an Ancient Mill as is within that Statute, But i 
is ſaid, That the Tenth Toll-Diſh is no where paid, and that it i 
only a Perſonal Tithe, and muſt be paid with Deduction of Cob 
where the Miller dwells and hears Divine Service. For a Miller i 
of an Art and Faculty. | See the 2 Ed. 6, chap. 13. 
If one pays Tithe for his Corn, and after Erinds the ſame at! 
(s) 2 Inſt. Mill in the ſame Pariſh, no Tithe for » Meal. | 
Gr. N. b. 7 Mines are only chargeable by Cuſtom. For they are of the Sub 
533. ſtance of the Earth, and not an Annual Increaſe, 
2 Inſt. 65 . Modus. SeeWho may be Diſcharged from the Payment of Titi, 


2 % £ 


infra. 
0 27 2 Inſt. 9 Mortuaries, or Coarſe-Preſents, are not Tithes, yet they welt 
ne” given for Recompence of Perſonal Tithes and Offerings not paid thi 


Ignorance, Negligence or Fraud, in the Life-time of the Pariſhion!, 
as the Beſt Horſe, &c. They are Due by Cuſtom only, and are 


2E 


nov ſettled to be paid in Money; for 


By the 21 H. 8. chap. 6. . here Mortuaries are Due by Cuſtom, H. 
that Dieth poſſeſſed of Moveable Goods to the Value of Forty Pound 
and Upwards (his Debts firſt paid) pays Ten Shillings ; He that I 

tl of Goods to the Value of Thirty Pounds, and under Ft 


Pounds, pays Six Shilling and Eight Pence 3 Dying poſeſ | 
| 0 


che aof England. 109 
— —E———— 1 
Goon to the Vulue of Six Pound Thirteen Shillings and Four Pence, 
ind under Thirty ounds, pays Three Shillings mY Four . 


under Si x Pounds Thirteen Shillingt "yield no Mortnary. N. 
Hom is to be paid þ any Ferhe Chbert, Child, Perſon 45 * 


Houſe, Wa aſe lng Man, One not Reſiding in the Place where 
5 


; bitppens to TA his Morthary ſhall be paid in * Place where © 
He bad His mo Abades. - Ser ue bs. Ann. Se. 2. chap, 6. Fot 
St 
Davids 2 e.] A. A "hs Rk WL 5 Ds * et... we 

7 124078 ein) e „ 
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V. 


' - or « Riding the, kept only for the Maſtet to Ride on, pays 2 1 Roll, 
no. Tit e for Paſturage. But ſome inſiſt, that if no Tithes are to be + 3 
paid for its Paſturing, the Nag ought to be rode By the Maſter only 
about his Concerns of Husbandry. 

[ Nurſeries ſhall pay Tithes, if the Owner Di gs them up and (0 2 Dany. 


' Y 
* 


Owner pulls them up, He pays Tithes. But if the Owner ſells them 
ſanding, and the Vendee pulls them up, He ſhall pay the Tithe. 


. 
o * 
0. 


t Oak, together with 4% and Elm, is Privile ed as Timber from (9 : Danv. 
paying Tithe by the Statute of 2 Cedua, if of or above Twen- &* 389. 
ty Years Growth. Oaks under Twenty Years Growth, which may 

be Timber, are alſo Privileged. And tho* they become Dry and 

Rotten, and not fit for Timber, they ſhall pay no Tithe if they were 

once Privileged. 

Oblations, Obventions, Offerings, * (one and the ſame Thing, 02 11 Rep. 
cd Oboention is the largeſt Word) are in the Nature of Tithes. '* : Taft. 649. 
Oferings are reckoned amongſt Perſonal Fithes, and ſuch as arife 661. 
om the Labour and Induſtry of the Pari joner, payable according 
0 Cuſtom to the Parſon or Vicar, either ceafionall at Sacraments, 
Marriages, Burials, Churching of omen; or at Conftant ftated 
"ab as at Ea fee Kc. They are to be paid to the Parſon of the 
70 1 t Party Dwells. [See the 2 & 3 Ed. 6. chap. 13. 


, Bn pay Tithe of Fruit. Andif the 8011 of an Orchard is 90 2 Inft. 
own with any Kind of Grain, the Parfon ſhalf have Tithe of the 652. 
Frult-Trees and of the Grain, as alſo of the Graſs ; for they are of 

everal and diſtin& Kinds. If one cuts down Trees which have 

Dorn Fruit, whereof Tithe has been paid that Year, no Tithe ſhall 


e paid of the „ Faggots or ag the Trees. G. "oe 


part pays Tithe for the As and for che lerbag ge by Cuſtom. 
converted into Tillage, it ſhall pay Tikes 71 Kind. [See Who may 

1 Diſcharged fo from the Payment of Tithes, p N 

115 Partridges and Pheaſants, being Fed Nee yield no Tithe ( Dany: 
Eggs or oung. And tho they are Tame and kept in a d. Oe. 583. 
encloſed 


hro 
"nel, 
| are 


makes Profit of them, and ſells them into another Pariſh ; or if the &. 535, 0147 


= 
i 
* 
* 


| (3) Dar, „ Pigeons ought to pa 
O 


on CU" UN TT 
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170 An Inſtitute of the. Book I 
encloſed, and lay Eggs, and Hatch young Ones, yet they pay n 

Paſture. See . i 
ale, or to feed Hogs, are Titheable; by 


(a) 1 Roll. « Peaſe. gathered for 8 | 
Abr. 647- not Green Peaſe to eat in the Houſe.. 
Penſion. [See How Mortuaries. and Penſions may be Recover 


| infra 4 1 


75 o pay Tithe if they arg Sold, and not ſpent i 

Oc. 583, 5935 the Houle. This is True if they Lodge in Holes about a Houſe 

597. | | a8 well a8 i na Do Ve- uſe. 4 But. b *Cuſtom Pigeons ſpent In the 
; Houſe may be Titheable, tho"not of Common Right, 

Pigs are Titheable as Calves as ſoon as they are Weaned, and cy 

live without the Dam. Uſually when Three Weeks Old. [See Calves, 


(c).1 Roll. ©, Pits and Quarries: pay no. Tithe. 


Abr. 637. plante. See Nurſeries. u.. 
(4) 1Lev. - 2 Pollardsof Fifty. Years Growth, when fell'd, pay Tithe. 5 
1% = Jards are Trees uſually Lopp'd, and therefore diſtinguiſn'd fron 


Tie Trees =]. 35; 


8 Oh 


(AN 1Inf 7 Rakings are not Titheable of Common Right; but this is tok 
652. * of Rakings involuntarily, not fraudulently, ſcattered, 


_ Se. Rate-Tithe is a Payment by Cuſtom for feeding of Sheep, Ge. 
6 2- Danv. # Roots not Titheable, unleſs by Cuſtom, if the Wood paid Tithe; 
. 585, 389. becauſe they do not renew annually. Roots of Timber Trees d 
what Age ſoever are exempted as Parcel of the Inheritance. And 


the Germins that grow of the Roots. | 
S. 


ic. + Saffron is a Predial and Small Tithe, and is Titheable tho 
467. gathered but once in Three Years. | | 
gak not Titheable but by Cuſtom only. 5 
(i) 1 Roll. Sheep are Titheable for Lamb and Wool. [See Lamb and oll) 
3 killed and eaten in the Houſe, no Tithe is to be paid for tie 
F er 3 
(%) 2 Int. k Fare is not Titheable of Common Right but only by Cuſtom. 
65. 1 Srubble pays no Tithe, becauſe this is only Part of the Salt u 
552. which the Corn (which was Tithed before) did grow. 
| Sylva Cædua. See Wood, | 


T. 


Tares or YVetches, and other Coarſe Grain, pay Tithe. But if tie 
(m) x Cro. are cut down Green and given to the Cattle of the Plough, 
139 Tithe ſhall be paid of them, if there is no ſufficient Paſture in l 
Pariſh for the Cattle that pay Tithe. 
2 nu. * Tie is not Titheable, being of the Subſtance of the Earth 4 
651. no Annual Increaſe. gs W 7 
Trees. See Nurſeries. - _ 
Turf is Tithe-free, as Part of the Freehold. . 


1 
/ 


(s) Ibid. 1 


7 ' 
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7 Turkeys and their Eggs are ſaid to be exempt from Tithe be- (2) 2 Dany. 
cauſe Fere Nature, Quaære. ; 


1 


7 niſon. See Deer. 
9 Underwood is Titheable, and the Tithe ſhall be paid of Under- (J) 2 Ing. 
wood digged up by the Roots. If Underwood is Sold ſtanding, the 4. 


Tithe ſhall be paid by the Buyer. | 
w. 


Warren. See Conies. 

Waſte, where Cattle feed, pays Tithe. And 

By the 2 Ed. 6. chap. 13. 6 3. The Tithe of Cattle ſeeding on 
large Waſtes, where the Pariſh is not certainly known, ſhall pay Tithe 
to 1 Incumbent of the Pariſh in which the Owner of the Cattle does 
ame "LAM | 


par. See Bees. 
Wheat. See Grain. 


illo us ought to pay Tithe, if not uſed for Timber. (r) 2 Inſt. 
. growing in the Nature of an Herb is a Predial and Small = os 
** | OD. 219. 


Mood is Titheable becauſe it is of Annual Growth, tho' the Tithe 2 3 


is not of Annual Payment. It is a Predial and Great Tithe, due of 
Common Right, * tho' ſome ſay it is due by Cuſtom only. But be- (2) Dr. & 
tween Parſon and Vicar, either by Vertue of the Endowment, or by Stud. Dial. 2. 
Preſcription, 1t has ſometimes been Conſtrued to be a Small Tithe, yy 
and to belong to the Vicar. 

It may be 7 hanng ed of Tithe. 1. With Regard to the ® Age, as (i) 2Inf.642. 
Timber of or above Twenty Years Growth, by the Statute of Sylva 943 644: 
Cedua, 45 Ed. 3. chap. 3. Some have affirmed it may be Diſcharged 35% 11 
it under Twenty Years Growth, if it is or may be Timber. 2. With 
Regard to the Uſe it is put to, as for the Owner's Firing in a Houſe 
of * Husbandry, or to burn Brick to repair the Houſe ; or for Hedg- (Y) 2 Int. - 
ng and Fencing the Eſtate in the ſame Pariſh ; unleſs that It is 32 
Titheable by Cuſtom. 3. With Reſpect to the Place of its Growtn. 7® 
is in the Vid or Wealds (Sylva, the Woody Part) of Kent and Suſ- 
ſex, it is Diſcharged by Preſcription. For a) County may Preſcribe G0 Dr. e. 


to be quit of the Tithe Wood, or any other Tithe, but a Town Stud, Dial. 2. 


chap. 55. 
cannot, 2 Init. 645. 


When it is Titheable, it is ſet out while ſtanding by the Tenth (=) Hob. 250. 
te, Pole or Perch, or when cut down by the Tenth Faggot or Bil- 
let as the Cuſtom has been. If He that ſells the Wood doth not ſet 
Nt the Tithe, He is liable to pay Treble Damages by the 2 Ed. 6. 
bop, 13, and the Parſon may * ſue either the Buyer or the Seller by (a) 2 Dany, 
lieSpiritual Law z but the Buyer only by Common Law. But Quere, c. 514- 
or perhaps the Vendee may not be known. | 7 = Dili 
. is a mix'd and ſmall Tithe. All agree that it is Titheable of N 
renmon Right, when it is Clip'd. It is due and payable of Sheep ,,. 
kill d and ſpent in the Houſe, of © Rotten Sheep which Die, of 8 
Aa Neck N 62. 
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172 An Tuſiuinte of the 
| - Neek-wool cut off for the Benefit of the Wool (not if it is to prefer, 
the Sheep from the Vermin, nor of Locks of Wool) becauſe othery;, 


there might be Fraud, or an Opportunity of Spoiling the Fleece u 


(4d) 1 Roll. der the Pretence of Neck-ſhearings; of the Wool of Lambs 4 f 
Abr. san. at Midſummer, tho' Tithe was paid of the Lambs at Mark-tide; fs 
this is a new Increaſe, One Fleece in Seven is often paid inſteada 
(% i Roll. One in Ten. If there is under Ten Pounds of Wool at the Sheariy 
Abr. 645. Time, a Reaſonable Conſideration ſhall be paid, becauſe being hy, 
of Common Right, a Modus in non Decimando cannot be allows 
So if Leſs than Ten Fleeces, they ſhall be Divided into Ten Pan 
(f) Lynde- Or an Allowance otherwiſe made. If Sheep are F removed from oꝶ 
wode cap. Pariſh to another between the Times of Shearing, each Parſon mul 
> mg cep. have Tithe pro Rata, But for Feeding under Thirty Days, no Rx. 
Quoniam Tithe is to be paid. Likewiſe if Sheep Feed all the Year in one Parjh 
Audivimus. and Couch in another, the Tithe ſhall be equally. divided betyjy 
the Parſons. If Sheep are brought from one Pariſh to be ſhorn i 
another, where they were not before, the Tithe 1s payable to th 
Parſon of the Pariſh whence they came, if the Pariſh is known; 
therwiſe the whole Tithe is payable where they are ſhorn. Laſty 
(20 Lynde- & If a Son or Daughter have five or ſix Sheep in the Father's Flog 
wode cap. the Father ſhall pay Tithe for Them with the Reſt, if he take th 


Quoniam 


Propter.verb. Profits of them to his own Uſe. [See Degge's Parſon's Comely, 
Decima Lane. Pays 2. ch ap. 5.] | | 
In a Word it is to be obſerved, That the Manner of Payment d 
Tithes is for the moſt Part Governed by the Cuſtom of every Pari, 
[See Biſhop Gibſon's Codex Fur. Eccleſ. Angl. pag. 706, &c.] 
3. How Tithes may be Recovered; As alſo how Mortuaries and 
Penſions may be Recovered, - | 


© By Articuli Cleri, or the 9 Ed. 2. chap. 2. If Debate ariſe upon ti 
Right of Tithes (having its Original from the Right of the Is 
tronage) and the Quantity of the ſame Tithes amounts to a Found 
Part of the Goods of the Church, The King's Prohibition will Li 
to the Spiritual Court, and the Right muſt be tried at Common Lim, 
See Indicavit in the Catalogue of Writs, Book 4. chap. 4. 
y the 27 H. 8. chap. 20. If a Fudge of an Eccleſiaſtical Court 
makes Complaint to Two Fuſtices of the Peace (One Quorum) of n 
Contumacy or Miſdemeanor committed by a Defendant in any Su 
depending for Tithes, Offerings, and other Duties of the Chun: 
the ſaid Fuſtices ſhall commit ſuch Defendant to Priſon, there to tt 
main without Bail, till He finds ſufficient Surety to be bound by Rt 
cognigance; or otherwiſe, to give due Obedience to the Proceſs, It 


crees and Sentences of the ſaid Eccleſiaſtical Court. 


(% 2Inft.662. This Act extends to“ Predial, Perſonal, and Mix'd Tithes, bit 

| to Ecclefiaſtical Perſons, and their Farmers only, and out of the Cr 

- ty of London. It does not extend to give Remedy to Lay Imp 

(3) 2 Inft.648. Priators. Therefore for the Relief of Impropriators and Lay 

that had Right to Tithes afterwards upon the Diſſolution of Mont 
ſteries, Ec. It is enacted 5 


By the 32 H. 8. chap. 7. That if Tithes and Offerings are nit Ia 
out and paid, The Party Grieved, Eccleſtaſtical or Lay, and iq 


7 


. 


G 


4 


, 7 2 — * 1 | . | | | 
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"um oe _ — | 
nee, 9 57 ronvene Him that Dethins them before. the | Eccleſia 

5 Tut e; eie 2117 7 3 TEES ow — „ Ir '. Ian 
/ ne Perſons that are diſſeiſed, or kept from their lawful In- 
n oritance, Free bold, Term, Right of —_ in any Parſonage, Vi- 
borage, Penſion, Tit bes, Oblations, or ot er r or Spiri- 
ual Profit, which are made Temporal, and abide in Temporal Hands 
zo Lay Uſes by Law, x; have like Remeay in the Temporal Courts, 
xs for other ande and-Tenements. | 

This Act does not extend to the City of London, or Suburbs thereof. 


», 
OY 
— — 
a 


eo AY 


Note, That the former Part of this Act does only extend to Tithes 
and Offerings, not to other Church Duties. But this Statute gives 
Remedy in the Tempora! Courts to Lay-men, not only for Tithes 
and Offerings, but for any Eccleſiaſtical or Spiritual Profit, where the 
Owner is * Diſſeiſed, or otherwiſe put from the ſame. Yet the (0 1 Ing. 
Owner may ſue for the Sub ſtraction of the ſame in the Eccleſiaſti- 1 
cal Courts, or at the Common Law, at his Election. For the Suit 641, 646. 
here is commenced againſt them that ought to pay the Tithes, and 2 Rep. 44,5. 
not againſt Thoſe that were wrongful Takers of them. WE. 

Note alſo, That by this Statute the Party cannot be compelled in 
the Eccleſiaſtical Court to give Security for his Obedience, but on- 
ly to the Definitive Sentence, and that the Security muſt be by 
two Sureties. Whereas by the 27 H. 8. chap. 20. beforementioned 
Surety muſt be demanded by Eccleſiaſtical Perſons and their Te- 
nants upon Contumacy in any Part of the Proceedings; and one 
Surety ſufficetn. ca _ 


By the 2 & 3 Ed. 6. chap. 13. * Remedy is given both to Lay and (0) 2 Inſt. 
Feclefraftical Perſons for Predial, Perſonal, and Miæ d Tithes. For $45» 662 
it is enacted, to ſupply former Defefs, That every Subject ſhall 
without Fraud yield and pay all Predial Tithes in Kind, As hath 
of Right been Yielded and paid within Forty Tears before the ma- 
king of this A&, or Of Right and Cuſtom ought to have been paid. 

And if any carries away ſuch Tithes before he hath juſtly Divided 
and ſet forth the ſame, or otherwiſe agreed for them with the Par- 
ſon, &c. or Farmer thereof, He ſhall forfeit Treble Value of the Tithes 


ſo taken away. 


»The Senſe of theſe Words, As hath of Right been yielded, re- () 2 Init. 
lates to Tithes in Kind yielded within Forty Years. And the Words:©5® 
OF Right and Cuſtom ought, &c. relates to a Rightful Cuſtom, De 
modo Decimandi; which ought to be paid. . 
If the Tithes are ſet out and ſevered from the Nine Parts by the 
Owner, They are become Lay Chattels; inſomuch, That if after the 
Yverance they are carried away by a Stranger, the Remedy againſt (») : Cro. 
the Stranger is in the Temporal Courts for Treble the Value. If the 855 
ner ® of the Land carries them away after Severance, this is no (0) 2 Init. 
ſetting forth, | : qe | 838 613, 649. 
Obſerve, That the Treble Damages are to be recovered in the 
Temporal Courts by Action of Debt; for the Treble Damages are 
wen Generally, not limiting where to be recovered ; and that the ( 1 Inſt. 
orfeiture is to be given to the Party ? Grieved, not to the King; 159.«. . 
mo it is not given to any Perſon in Certain by the Statute. But the LINE 91m 
A'a2 i For- 4 Inſt. 84. 


F. orfeiture, cannot be claimed of Executors, Becauſe the Wrong vz 
7 Perſonal, and it was a Perſonal Contempt of the Statute. 


174 


1 


It is enacted alſo by the ſaid Statute of the 2 & 3 Ed. 6. Thy , 
all Times, and as often as the Predial Tithes ſhall be due at the Ji. 
thing Time of the ſame, it ſball be lawful the Parſon, &c. or ii, 
Deputy or Servant to View and ſee the Tithe juſtly ſet forth, ,, 
the ſame quietly to take and carry away. And if Perſon 69 
away his ar Hay, Oc. before the Tithe is ſet forth, or villa 
withdraw his Tithes of the ſame, or do ſtop or let the Owner there 4 
or His Deputy or Servant, to view and carry away the Tithes t. k 
Loſs or Hurt of the ſame, then upon due Proof before a Spiritual 
Fudge, the Party fball pay Double the Value of the Tithes, beſch 
Cofts of Suit, and may be Excommunicated, &c. 


D Danr. » The Laws of the 4 Church oblige the Owner of the Corn * 


24. 
2 Inſt, 159. a. 4. 2 
x Inſt. 612, Tithes themſelves; i. e. a Recompence for them, and have moreover 


651. | 
75 2 Iaſt. 
651. 


By the 8 & 9 W. 3. Chap. 11. Coffs are given with the Treble Vs 
lue in the Temporal Courts, where the fingle Value or Damage fond 
by the Fury ſhall not exceed twenty Nobles. And by this Statute the 
a ſhall recover his Cofts. [See the 7 & 8 V. 3. chap. 34 

oft. 
_— By the 2 & 3 Ed. 6. chap. 13. Small Tithes, Offerings, 
- Mortuaries, Penſions, Synodals, Proxies, &c. and Perſonal Tithi 
may be ſued for in the Ecclefiaſtical Courts. But for Perſonal Tithe, 
&c. the Ordinary cannot Examine the Party upon Oath. Offering 
= 3 * yearly paid to the Parſon of the Pariſh where One does Dutl 
or Abide. 


Note, That the taking away of the Oath to Prove that Perſond 
Tithes are due, has render'd the Recovery of Perſonal Tithes almoſt 
impracticable. And this ſeems to be the Reaſon why They are 1% 

now Demanded or Paid, as formerly. | | 
(3) 2 Inf, This Act ſeems to extend to Predial and Perſonal Tithes only; 
85 but as It rehearſeth the 27 H. 8. chap. 20. and the 32 H. 8. chaps 7: 


which extends to All Kind of Tithes, it includes mixt Tithes be 


[See in the ſaid Act of Ed. 6. concerning a Suggeſtion for a Prohi- 
tion, and Colts for Want of Proof of the Suggeſtion within Six 
1 A Oc. Alſo the2 Inſt. 611, 662. And ſee the Expoſition of 
his Statute, 2 Inſt. 648, Oc. and ſee concerning Mortuaries and 


Penſions, infra. ] 


By the 7 & 8 W. 3. chap. 6. Small Tithes of or under the Tear) 
*. of Forty Shillings from any one Perſon, may be recovered wit 
in Twenty Days after Demand, and reit hin Two Tears after Due, 
before Two Fuſtices of the Peace not interefled in the Tithes; who 
may Summon the Party in Writing, and after Appearance, or in De- 
r thereof, Determine the Caſe in Writing with Cofts, not exceeding 
en Shillings againſt the Plaintiff or . we 3 with Liberty of 
Appeal to the Quarter-Seffions , whoſe Judgment ſhall be Final, unleſs 
the Title of ſuch Tithes be in Queſtion, The Fuſtices in this Caſe 
have Power to Adminiſter an Oath to Witneſſes ;, and to iy the Mo- 
ney adjud ed by Diſtreſs upon Refuſal Ten Days after Notice, &c. 
Aud this Sud ment ſhall be enrolled by the Complainant, &c. not to be 
Removed by Certiorari, c. But if the Defendant infiſts upon a Mo- 
dus, and gives Security to 77 Coſts and Damages in the Courts above, 
the Fuſtices ſhall not proceed. 


This Act is intituled, An Act for the more eaſy Recovery of ſmall 
Tiber. But in the Body of the Act, Oblations, Offerings, Obven- 
tions, and Compoſitions too are included. [See where a Modus may 
be Recovered 1n Court Chriſhan, infra, Of Preſcription In modo De- 
cimandi, | 

But this Statute does not Extend to the City of London, or to any 
other Corporation, where the Tithes are ſettled by A& of Parliament. 

By the 7 & 8 W. 3. chap. 34. Quakers refuſing to pay Great or 
Small Tithes, or to pay Church-Rates, may upon Complaint to the 
Two next Fuſtices of the Peace (not intreſted in the Tithes) be con- 
ven d Warrant under their Hands and Seals; who ſhall Examine 
Witneſſes upon Oath, and by Order under their Hands and Seals Di- 
re Payment, and Determine in all Caſes of or under Ten Pounds. 
And any one of the ſaid Fuftices may 1 the Money ſo ordered By 
Piſireſs and Sale of the Offender's Goods. But any Perſon finding 
limſelf aggrieved may Appeal to the next Quarter-Seſſions, and the 
Tuſtices then preſent may finally Determine the Matter with Coſts 
againſt the Appellant, to be levied ” Diſtreſs and Sale of his Goods. 
And the Cauſe cannot be removed by 
the Tithes come in es Provided, If Appeal be made, no War- 
art of” Diſtreſs ſhall be Gramed till the Appeal is Determin d. 

by the 1 Georg. chap. 6. The Ad of the 7 & 8 W. 3. chap. 34. is 
dude Perpetual, and that Af is extended to the Recovery of any Right 
" Sipend belonging to the Church, &c. or to any Church Rates, with 
ts not exceeding Ten Shillings. 


 "ncerning Mortuaries and Penſions. See Mortmaries in the Ti- 
"ing Table, ante, and of Penſions, Poſt. 
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Certiotari, wnleſs the Title of 
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An fut of the Book l 


I ara Td 
By the Statute of Circumſpecte agatis, or the 13 Ed. 1. A Mortu. 
ry and a Penſion may be recovered in the Ecc 7722 Court, and , 
Probibition ſhall lie. 4 
(») 1: Rep. By the 34 & 35 H. 8. chap. 19. * Penſions, Portions, Corrodje 
45. Indemnities, Synodies, Proxies, and all other Profits due out of Be. 
ligious Lands Diſſolved, ſhall be paid to Eccleſiaſtical Perſons by th 
Occupiers of the ſaid Lands. And the Plaintiſi may Recover jj, 
Value thereof in Damages in the Eccleſiaſtica]! Court, together yi, 
Cofts of Suit, The like He ſhall Recover at Common Law, whey fl, 
Cauſe is there Determinable. | | 
(#)F.N.B. „ Penſions due by Virtue of an Ordinance made by the Ordinary 
> Cre. 633, upon a Controverſy for Tithes, or the like (as in the Endowment i 


( 0) Marte. 


Subject to the Payment of Fir/t-Fruits and Tenths, [See Book | 


a Vicar, where one ſhall enjoy the Tithes and pay to another a Pen. 


- Preſcription ſhall be tried at Common Law, or in the Ecclefiaſticy 


(not by Deed) out of Religious Lands Diſſolved, before His » Char 


- Engliſþ-Bill, and for the moſt Part in the Exchequer-Chamber ; bit 
not upon the Statute for Treble or Double Value. * For there can 


no Negative Words in the Statute to Reſtrain that Court. 


ſion for them, (ſhall be recovered in the Eccleſiaſtical Court, becauſ 
it beginneth by an Eccleſiaſtical Act, and by Ordinance of an Ech. 
ſiaſtical Judge. But if a Penſion be claimed by Preſcription, the 


Court. A Biſhop may ſue for a Penſion, &c. due by Preſcription 
cellor, and an Archdeacon before his Official. 


But notwithſtanding all theſe Statutes, Tithes, 8&7, (if of any cop 
ſiderable Value) are generally ſued for in the Courts of Equity by 


be no Suit in Equity for the Recovery of the Double or Treble Value, 


Ti 

By the 37 H. 8. chap. 12. Tithes in London are to be recovered l Mot 
fore the Lord Mayor. [ See the 22 £9 23 Car. 2. chap. 15. An Add fr ed, 
the better Settlement of the Maintenance of Parſons in London. Ti 


But if Tithe in London is due by Cuſtom, they may be ſued fo 
in the © Exchequer, notwithſtanding the Statute 5 becauſe there ar i" 


4. To what Publick Payments are Tithes ſubje& > 

Tithes are at this Day chargeable with all Payments impoſed by 
Act of Parliament, if they are not excepted. They are ſubje& by 
Statutes to contribute to the Poor, maimed Soldiers, King's Bench 
and Marſbalſea Priſons, the Militia, Highways and Bridges, Watt 
and Ward, Conſtables Rates, Robberies committed in the Hundred, 
and are liable to be taxed by Commiſſioners of Sewers, &*c. tho they 
were not Subject tö any Temporal Charges at Common Law, [St 
Book 1. chap. 3. Of the Clergy In Princip. They are Iikewile 


chap. 3. How one may be made a Parſon of a Church. ] 
5. Who may be Exempted or Diſcharged from the Payment d 
Tithes. | | 

Lands may be Exempted or Diſcharged from the Payment d 
Tithes. I. By Real Compoſition, 2, By Cuſtom or Preſcriptimn 
3. By Adt of Parliament. > | 


1.8 


£ 
— * 
o 


Ch 2. Lam of England. 
nn_— 1 


I. By Real + Compoſition, as when an Agreement is made with a (5) Dr. & 
Parſon. or Vicar with the Conſent of the Patron and Ordinary, That  - ""_ 
ſuch Lands for the Future ſhall be Diſcharged from the Payment of chap. 55. 


8 ae 
. 
* 


_ 4 4 


Vicar for Them out of other Lands. : 655 

But ſince the 1 Elis. in the Caſe of Archbiſhops and Biſhops, and 2 Ree: 43, 
the 13 Eliz. chap. 10. in the Caſe of other Eccleſiaſtical Corpora 
tions; ſole or aggregate, no Alienations can be made, other than for 
Twenty One Years, or Three Lives, Sc. [See of Leaſes, chap. 3.) 

So that a Real Compoſition, tho* made by Conſent of Parſon, Pa- 
non and Ordinary, ſhall not now bind the Succeſſor beyond that 
Term. | 
9 Real Compoſitions cannot be Tried in Court Chriſtian; but (c) 2 Inn. 
muſt be Tried at Common Law, if there is a Suit in the Court 49% e, 
Chriſtian for Tithes in Kind. But one may ſue in the Eccleſiaſtical!l 
Court for « Compoſition, as well as for a Modus Decimands. 

2. By Cuſtom or Preſcription, either 1. De modo Decimandi, or 
2, De non Decimando. [For the Difference betwixt Cuſtom and Pre- 
ſcription, See chap. 3. infra. | 

1. A“ Modus Decimandi is when Lands, or ſome Annual Profit, (2) 2 Rep. 
Penſion, or Rate-Tithe hath been given Time out of Mind to a Par- 3 
ſon and his Succeſſors, in full Satisfaction and Diſcharge of all the & eg 
Tithes in Kind in ſuch a Place. Caſes, 40. 
| This Preſcription aroſe at firſt from a Real Compoſition, which 3 499 
was made beyond the Memory of Man, and now loſt, ſo that the 
Pariſhioner is forced to claim by Preſcription for want of it. 

This Modus is ſuppoſed to be the © full Value of the Tithe at the (+) 13 Rep. 
Time of the Original Compoſition. And if it does not now come up 157 
tothe Value, it is to be intended, That the Tithes are either improv- 
ed, or elſe, That Money is become of leſs Value than it was at the 
yes of the Modus agreed on; which Occaſions the preſent Inequa- 
ity. | 
Af Layman, Lord of a Manor, may preſcribe De modo Deci- (f) 2 Rep. 
nnd: for Himſelf and Copyholders; or a Copyholder may preſcribe f Cr. ., 
n the Name of his Lord, or a f Pariſh or Hamlet for this or that (2) Crs. 
rt of Tithe, as to be quit of Wood or Hay, ©. or a private Per- 587. 
lon for his own Lands, or Part thereof; paying a Penſion or Rate- 
the in Money, or ſo much Yearly to the Parſon in lieu of the 
hes. But to make a good Preſcription, the Modus muſt be. 

I For the * Benefit and Advantage of the Parſon, not for the Benefit (#) 1 Roll. 
If another only. 2. One Tithe muſt not be in Conſideration of eo 649, 


uſt be ſomething different from the Thing that is Due. Therefore () 8 3 
a void Preſcription to pay a Load of Hay yearly in Diſcharge of Cro. 446, 
I Tithe Hay; for that is to pay a Part in Diſcharge of the Whole. 475, 786. 
ut this holds only where Tithes are payable of Common Right, not 
VF Cuſtom only, For leſs than a Tenth Part of * Fiſh taken in the (6) : Lev. 
Ma, and due by Cuſtom only, may be a good Recompence. 4. It“ 

ut be ſomething as ! Certain and Durable as the Tithe, tho' it may () Hob. 40. 
vt de ſo valuable. . 
but a Modus tho founded upon a Good Conſideration, may be ſe- 
ml Ways Diſcharged, and Tithes may then become Due in Kind. 


As, 


0 


3 * 
\ EW 
1 , 


Tithes in. Specie, by Reaſon of a Recompence made to the Parſon or FIN. E. 4+ 


Hob. 40, 41. 


Another, as Tithe of Cows for the Tithe of Oxen, &*c. 3. It 1 Cro. 276. 


I Inftuume of e 


As, 1. Where the Land is Converted to ” other Uſes, or the Th; 

altered or deſtroyed, for which the Modus was paid. Soa Prefer, 
tion for a Modus for Hay or Graſs ſpecially, in ſo many Acts, 0 
Land is gone, if the Land is converted into a aro, or ind 
Tillage, ſo long as it continues a ge or Tillage, But wh, 
laid br Hay or Graſs again, it ſhall Revive. So where a Park is Dj; 
parked, and the Lands are Converted to Tillage; Cc. if the My, 
was General for the Park; but it is otherwiſe if the Modus is fort, 
Tithe of ſo many Acres of Land contained in the Park; or if a y, 


dur, or certain Sum of N is for all the Tithes of ſuch a P 
| e 


(# )2Inft.490. 


(o) 1 Roll. 
Abr. 932. 
Hob. 43+ 


(3) 2Inft.657. 


(40 2 Rep.45+ 
1 Rep. 16. 


2 Inft. 490 

610, 611. * 
2 Roll. Abr. 
283. 


(r) 1 Cro. 
511, 512. 
Hardr. 315. 


(/) 2 Rep. 
44» 45+ 

1 Roll. Abr. 
653, 654, 


655, 656. 
1 Cro. 512. 


7 2 Rep.44- 


the Modus ſhall ſtand, tho* the Park is Diſparked; becauſe the br 
ſcription is in the Soil and not in the Park, which is a Franchif 
and a Thing Incorporate and Imaginary. Thus by Alteration «, 
Fulling-Mill into a Corn-Mill, the Modus for the Fulling-ůill | 
gone, and Tithes for the Corn-Mill muſt be paid in Kind: But ifth 
Land is Diſcharged by a Modus, and the Owner * builds a Corr 
Mill on the ſame, He ſhall not pay Tithe for the Mill. 2. By Nor 
payment of the Conſideration, or by Payment of Tithes in Kind for 
ſo long Time, that the Preſcription for a Modus cannot be prove, 
But a ſhort Interruption ſhall not deſtroy it. A Payment of differen 
Sums is Evidence that there is no Modus. 

There may be a Modus for ? Perſonal Tithes. © 

[See 2 C 3 Ed. 6. chap. 13. and ſee the 7 & g. V. 3. chap. 6. Wher 
the Cauſe may be removed (giving Security for Damages and Coſk) 
upon pleading a Modus before — of Peace of ſmall Tithe, 

A Parſon may ſue in 2 Court-Chriſhan for a Modus Decinunt 
or Rate-Tithe, allowed between the Parties. But if the Modus is de 
nied, it muſt be tried at the Common Law. This Diſtinction ariſs 
upon the Words of the Statute of the 2 49 3 Ed. 6. chap. 13. Of Rigt 
and Cuſtom ought to be paid. | See the Statute De Gircumſpette Agi 
tis, 13 Ed. 1. and 2 Inſt. 490.} So where a Modus Decimandi 
pleaded in the Spiritual Court to a Demand of Tithes in Kind, a Pr. 


hibition'lies upon Suppoſition, That the Spiritual Court will not a. 


mit of any Plea againſt Tithes. 

2. A Cuſtom or Preſcription De non Decimando is to be Diſchar 
ec Abſolutely of Tithes, and to pay Nothing in lieu thereof. Thus 
the King ſhall pay no Tithes, tho“ His Leſſee ſhall pay them, eim 
for the Ancient Demeſnes of the Crown. Thus / Spiritual Perſon 
and Spiritual Corporations, as Biſhop, Dean and Chapter, may pie 
ſcribe by the Common Law De non Decimando, becauſe they 21 
capable of Tithes, and the Tithes are not taken from the Churc. 
Their Tenants may have the like Privilege. But it is a General Rult, 
That a Layman cannot preſcribe by the Common Law De non D. 
cimando, tho* his Lands may be Diſcharged by Way of Retainer. Tit 
King is Perſona Mixta, and not ſaid to be a Layman in Law. But! 
Layman is capable of a Diſcharge of Tithes for Lands in his“ ov! 
Hands by Grant from Parſon, Patron or Ordinary; tho" not b 
Preſcription. A Churchwarden (admitting that he may have Land 
by Preſcription) may not preſcribe De non Decimay 1, for Land 


— 


buolden by Preſcription, and given for the Reparation of the Chu 


(u) 1 Roll. 
Ahr. 653. 


cannot preſcribe De non Decimands, for particular Tithes, much le 


For he is not 2 Spiritual Perfon. - A Pariſh or a particular Hor! 


from 
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from the Payment of all Tithes, tho' it may preſcribe De mods De- | 
cimandi. But Inhabitants of 2 * County, Wild, or Hundred, or any () Dr. & 
part of it, may prefcribe to be free from the Payment of Tithe cha. 5. 
Tod, Milk of Ewe, or any other particular Thing due by Cuſtom 13 Rep. 13. 
only, 28 Wood, Milk of Eres, &c. ſo that there be a Competent Live- Inf. 645. 
1yhoad for the Parſon beſides. For as ſuch Tithes are due by Cu- N 4 
tom only, they are not within the Rule againſt Prefcription in Non 
Decimando by Laymen, and by the like Cuſtom within a County or 
Hundred, the Inhabitants may he Diſcharged from the Payment of 

ſuch Tithes. But it is ſaid alſo poſitively, That a Cowny may pre- 


ſcribe to be quit of any y other Tithe, ere, The Reaſon of the O0 2 Inſt. 


bpifference betwixt the Cormry and Pariſh in this Cafe. 3 
All Preſcriptions in Theſe Caſes are Triable at Common Law. 
Thus of Real Compoſitions and Preſcriptions which are continued 


645. 


by the 2 & 3 Ed. 6. chap. 13. Therefore, 


| 5 By Act of Parliament Lands may be Diſcharged from Payment 
f | 


ithes. 

x Abbeys, c. before their Diſſolution held their Lands diſcharged () 2 Rep. 
by Buſs of Popes, by Real Compoſition with the Parſon, Patron and + Taft. 652, 
Ordinary, by Preſcription, by Order, (as of the Ciſtertians, Hoſpi- 653, 661. 
talert of St. John of Feruſalem, Templers, [See 17 Ed. 2.] fo long 3 
3s their Lands remained in their own Hands, and were manured by Hob. 296, 
Them; [See 2 H. 4. chap. 4.] But Monaſteries, Abbeys, &c. being. 
Diſſolved, this Privilege of Exemption, and all Appropriations had 
fallen with them, if They had not been upheld and continued by (2) 2 Rep. 

47 


Id of Parliament that did Diſſolve Them. For Hob. 297, 


| 309. 
By the 31 H. 8. chap. 13. The Lande, Parſonages appropriate, 


&c. of Abbeys, &c. which were of Tie Hundred Pounds and upwards 
(called the Greater Abbeys) are Diſſolved and Given to the Crown, 
with a Proviſo in the Af, That the King and his Patentees, or all 
and every other Perſon, their Heirs and Afﬀfons, which have, or ſhall 
baue hereafter any Lands, &c. belonging to the ſaid Monaſteries, 
ond other Religious and Eccleſiaſtical Houſes and Places, ſhall keep 


Lond enjoy them 9 of the Payment of Tit bes, in as large a 


Manner as the ſaid Abbats, &c. enjoyed the ſame at the Day of their 
Diſſolution. 
So that Purchaſors now ſhall hold the Lands Diſcharged in the 
lame Manner as They were in the Hands of the Abbots, c. 
By this Act!“ perpetual Unity of the Poſſeſion of the Lands, and (+) 2 Rep. 
e kectory in the ſame Hands, is made an Exemption ; which was nf le 
dot ſo before at Common Law. For if the Monaſtery, c. was 14. ; 
led of the Lands and Rectory, and paid no Tithes within the Me- 2 ind. 655- 


wry of Man for the Lands; thoſe Lands ſhall now be Exempted _ 


6, 307, KC, 
mM Payment of Tithes by a ſuppoſed Perpetual Unity of Poſſeſ- 1 Cro. 206. 
ſion, Ge. | 2 Cro. 452. 


4 . and ee e Corporations are only within this * Row. 
At. Therefore Biſhops, 
Arges, Hoſpitals, &c. that were not Religious, or which were not 
gular but Secular, are not to be underſtood here. If it be Eccleſi- 
tal only, it is out of the Act. 
| | B b | Note 


eans, Dean and Chapter, Archdeacons, i ut“  , 
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#4) Hardr.  'Nyte alſo, That the 4 King, and his Patentees for Life or y, 
7 ſhall enjoy the Lands Diſcharged, - becauſe the King cannot man 
x Them; but the King's Patentees in Fee, and others, ſhall enjo Fy 
Lands only in the ſame Manner as the Abbots, Oc. or the Ba 
mentioned three Orders held them, i. e. whilſt in their own Hand: 


or not let out or manur'd by another. f 
The Act ſays, Diſcharged from Payment of Tithes, not Diſchary, 
( 2Rep. ed of * Tithes , becauſe ſuch Diſcharges of the Monaſteries, & 
11 Rep. ro, Cannot be found. CE (ct. pats are ne - |; 0G 7 
— A Catalogue of the ſeveral Monaſteries within England and ya, 
which were returned to be of Two Hundred Pounds per Annum at 1 
upwards, diſcharg'd of Tithes, and diſſolv'd by the 31 H. g. cha, j T 
may be ſeen in the Exchequer ; and in many Modern Books thy, A 
have treated of the Law concerning Tithes. [See Degge's Porn, | 
Counſellor, Godolphin's Repertorium Canonicum, Watſon's Clergynay, 
Law, Biſhop Gibſon's Codex, &c. | ** 


Other Lands belonging to the Greater Monaſteries, &c. which 2 
were not diſcharged before the Diſſolution of them, are til] $1, tio 
ject to the Payment of Tithes. No other Lands that came tothe 10 
Crown are Diſcharged, but by the Statute above-mentioned. F | 
it is to be obſerved, That tho' by the 27 H. 8. chap. 28. the Lands 8 
&*c. of Religious Houſes, which were not above the clear year fon 
Value of Two Hundred Pounds (commonly called, The Smaller Fl __ 
beys) were given to the Crown, yet, they were not Diſcharged d [ 
the Payment of  Tithes. „ 
For there are no Special Words in this Statute, That the Land aan 
£7c. given thereby ſhall be Diſcharged, as the Abbots, Priors, &, the ' 
held them Diſcharged before the Statute. So that if there had ben WW El 
any Diſcharge before, the Privilege now, as to Lands, Sc. under, Serv 
of the Value of Two Hundred Pounds per Annum, is determin'd; WA Lg 
and the Preſcription as well as the Privilege In non Decinan enn, 
But if the Leſſer Abbeys, & c. had Right to a Modus Decimuni, But 
Real Compoſition or Preſcription may be pleaded. _ 
But again obſerve, That not all the Religious Houſes of or unde By 
Two Hundred Pounds per Annum were Diſſolved by the 27 H om. 
chap. 28. for ſome of them were Diſſolved by the 31 H. 8. chap. ag: 
by Vertue of a Proviſo1n the 27 11.8. (left out of the Statute ini v. 
Book of the Statutes at large) That, notwithſtanding that Act, ge 
King might Continue any of the ſaid Monaſteries; & c. which HC, 
did; and ſ were not Diſſolved till the 31 H. 8. and therefore ure 
within the Branch of the ſaid Act concerning the Diſcharge of Titht (bange 
And now tho' Titles of Diſcharge under the 31 H. 8. are loſt, a 
the Manner of Diſcharge cannot be made out at this Day; yet if tl kA" 
Lands of a Religious Houſe have been held ſince the Difſoluzon oe of 
from the Payment of Tithes, it ſhall be intended that they ve" 
Held ſo before; and Preſcription ſhall be allowed for a Diſcharge 
Tithes under that Statute, either abſolutely De non Decimands 
| all Tithes, or for this or that Sort, Cc. 1 | 
(f),2 Rep. All theſe Titles may be ſupported by F Preſcription ; and frol 
45 ©. 1, hence all other Preſcriptions De non Decimando are ſuppoſed ! 
Hob. 3 have their Beginning. | S | 
So that by Vertue of the 31 H. 8. a Layman, Patentee of the Nin 
may preſcribe (generally without ſhewing How) In non Deine 
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is Abbey Lands, as under an Abbot's Title; which He could notice ; 
fr any Lands by the Common Law upon any Account. 
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By the 32 H. 8. chap. 24. The King ſhall enjoy the Manors, Par- 
ſonages, Tithes, &. Privileges, &c. of the Hoſpital of St. John F - 
Jeru alem. | 


But Quere, * Whether theſe Lands are freed from the Payment of * Raym. 225; 
jthes? 6 contr. 
195 the 2 H. 4. chap. 4. 7 H. 4. chap. 6. And ſee the Notes on the . 
17 H. 8. chap. 28. and 31 H. 8. chap. 13, Oc. in 2 Danvers's Abr. 
Tit Diſmes, 618, 619, 620. See alſo the 1 Ed. 6. chap. 14. The 
Ad for Chantries Collegiate. and the 2 Rep. 46, 47, 48, 49. 


By the 2 & 3 Ed. 6. chap. 13. None ſhall pay Tithes for Lands 
atherwiſe than they were paid Forty Tears before, nor where, by the 
Laws and Statutes of this Realm, or by any Privilege or Preſcrip- 
tion, they are not chargeable, or that are Diſcharged by any Compoſs- 
tion Real, | See 2 Toft. 649, 650. ] 


Since the Diſſolution of Monaſteries, &*c, the Learning of Profeſ- 
fon, Dareignment, &c. is out of Uſe, | 


IV. A Tenure is the £ Manner whereby Tenements are Holden of Of Tenures 
2 Lord; or the Service that the Tenant oweth to the Lord. There 71 1 
can be no Tenure without ſome Service; becauſe the Service makes a. 93. a, 
the Tenure. [See Lord and Tenant, Book 1 chap. 6. and Of an 

Eſtate by Copy of Court-Roll, Book 2. chap. 1.] Theſe Tenures and 
Services were Divided into Twelve Parts, (viz.) Homage, Eſcuage, 
Kknight-Service, Homage Anceſtrel, Burgage, Villenage, Grand Ser- 


Jeon, Petit Serjeanty, Frankalmoign, Fealty, Socage and Rents, 
ut 


d 


By the 12 Car. 2. chap. 24. All Tenures are turn'd in Free and 
Common Socage; and all Tenures by Knight-Service in Capite and 
Hage in Capite and the Fruits and Conſequences thereof are taken 
away, And all Tenures to be created by the King ſhall be in Free So- 
cage only, and not in Capite ; Ea. Rents, Heriots and Suits of 
Curt, and Services incident to Common Socage, &c. and ſaving Te- 
res in Frankalmoign, by Copy, and Grand Serjeanty; other than 
barges incident to Knight-Service. 


A Tenure in Capite, in Common Underſtanding, was only ap- ( F. N. B. 
Plied to the King as of His Perſon and Crown, that is, as He is King, Init. 108.6 
(br the Defence of Him and His Crown) and not when the Land 1s 2 Inft. 64. 

Oden. of the King, as of any Honour, Manor, Sc. The Original 65, 

Tenure muſt be created by the King. It was not ſufficient that it are. 66,67 
Ts Held only of the Perſon of the King. for the Land might come 

o Him by Eſcheat. Tenure in Capite largely taken, was ſometimes 

ted to a Subject, when One held of a Common Perſon, as of His 

Kron, 

k remaineth therefore that 1 ſpeak only of Grand Serjeanty, Pe- 


N Srjeanty, Frankalmoign, Fealty, Socage and Rents, 
| B b 2 1. Grand 
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(1) Lit. 153. 
x Inſt. 105. b. 


(*) Lit. 159. 
t Inſt. 108. a. 


(1) Lit. 133. 
1 Init. 94. 
a. & b. 


(m) 1Inft, 95. 
a. & b. 


() Lit. 137. 
1 Inſt. 95. a. 
& b. 94. b. 
(9) Hit. 140. 
I I. ga · b. 
98. p. g. a. 

5 Rep. 40. 


An | Inflitute of 1 he Book I 


1. Grand Serie amy (from Serjeant, a Waiter) is a Ten 
whereby one holds his Lands of the King by ſuch Services BH 
ought to do in His proper Perſon to the King at his Coronation, |: 
may concern Matters Military, or Services of Honour in Peace; 3 
10 be the Kang's Carver, Butler, De. at His Coronation. Tenant by 
Grand Serjeanty was ſaid to hold by Knight's Service, becauſe th. 
King had Ward and Marriage of ſuch Tenant ; and tho! theſe are tl 
ken away by the 12 Cor. 2. chap. 24. yet the Honorary Service, x 
Grand Serjeanty ſtill Remain. | See 1 Ed. 3. Star. 2. chap. 12.) 

g. * Petit gerjcanty is, Where a Man holds his Lands of the King 
to yield to Him > N a Bow, a Sword, c. in Effect payable yearly 
as one pays his Rent, i 

3. Frankalmaign (Libers FEleemoſpna, Free Alms) is the only 
Spiritual Service; and is where an Eccleſiaſtical Corporation, Sole q 
Aggregate, holdeth to Them and Their Succeſſors, of ſome Lord 
and His Heirs in Pure and Perpetual Alms. Perpetual ſuppoſes it t 
be a Fee: Simple. the” it may pals without the Word Succeſſors. The 
Word Fraxk or Free diſtinguiſhes it from a Tenure by Divine Sr 
vice; for * that is certain, and Frankalmoign is uncertain ; tho' Bok 
now are reduced to a Certainty, according to the Form of our Li. 
turgy. A Lay Perſon cannot hold in Free Alms. And when a Gran: 
is in Free Alms, no mention is to be made of any Manner of Ser. 
vice, for it is Free from any Temporal Service, and is of the High. 
eſt Nature, hecauſe it js a Tenure by Spiritual Service. None can 
hold in Frenkalmoign but only by Preſcription, or by Force of ſon 
Grant made before the Statutes of Mortmain, 7 Ed. 1. chap. 26, 
and Ct Emptores Terrarum, or 18 Ed. 1. chap. 1. So that the 
Tenure cannot be created at this Day to Hold of a Founder and 
His Heirs in Frankalmgign or Free Alms, But the King is not re 
ſtrained by the Statutes, nor a Subject that is Licenſed or Diſpenſed 
with by the King, to make ſuch a Grant, {See 7 & 8 V. 3. chap. 37. 
by which the King himſelf may Diſpenſe with the Statutes of Mon- 


main, and See of Mortmain, chap. 4. poſt.] For tho? the Alienation 


(p) Lit. 141. 
1 Inſt. 99. g 
a. & b. 


(0 1 Inſt. 
22 Jo A. 


(r) Lit. 540. 
1 Inft, 99- a. 
306. b. 


(/) Lit. 135. 
x Inſt, 95. b. 


is prohibited, yet if all Parties conſent in whoſe Favour the Pro 
hibzzion is made, the Grant is Good. And the 7 Reaſon, why ! 
Grant in Frankalmai n {ince the Statute of Quia Emptores Terrarun 
is void except in the Cafe of the King, is becauſe none can hold in 
Frankalmoign but of the Donor; whereas, That Statute obliges to 
Hold of the Chief Lord, by the ſame Service by which the Feoffor 
himſelf held. But the King 9 may Grant away any Eſtate, and re 
ſerve the Tenure to Himſelf, 

If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the 
Lord at this Day may ” confirm His Eſtate to Hold to Him and Hi 
Succeſſors in Frankalmoign. For the former Services are Extind, 
and nothing is Reſerved but that He ſhould Hold of him, which He 
did before, So that this Change is not within the Statute of Qui 
Emptores Terrarum. | 

A Tenure in Frankalmoign is incident to the / Inheritable Blood 


of the Donor or Founder ; except in Caſe of the King, mn 2 
| ran 


— 1 


* Alienatio licet prohibeatur, Conſenſu tamen Omnium, in querum Favorem prohibits th, 
poteſt Fieri, 1 Inſt. 98. b. 99. a. | 


Quilizet peteſt renunciare Juri pro ſe intreduſto. 1 Inſt, 99. a. 224. b. 


ey | VI — — — re — — | — 4 Fe 8 
n.2. Laws of England. 
Grant in FrankaImoigs to Hold of Him and his Succeſſors. And if 
thoſe that Hold their Tenements in Franmtalmoign * fail to do ſuch (Ct) Lit. 136. 


Divine Servi as they ought, the Lord may Complain of it, accord- If. 96. a. 
ing to the Courſe of the Ecclefraſtien] Law, to their Ordinary or Vi- 


(tor, which is the King if He is Founder, or a Subject if He was ap- 
pointed Viſitor upon the Foundation. And the Ordinary or Viſitor 
ought to puniſh the Neglect according to the Eccleſiaſtical Law. 
But for Divine Service in certain (as to read Prayers every Friday, (v) Lit. 137. 


or to Diſtribute Alms to Poor Men, &c.) the Lord may Diſtrain for * aft. 96. b. 


— 


it, becauſe Fealty is incident to It. i 
This Tenure in Frankalmoign 1s an Ancient Grant; and therefore 
ſhall be allowed as the Law was then taken. It is chiefly to be met 
with in Grants to Religious Houſes, Biſhops, Deans, Deans and 

| Chapters, Colleges, Hoſpitals, Mc. But tho' it may poſlibly be made 


at this Day, it is out of Uſe, 


4. * Fealty, (Fides, Fidelitas) ſignifieth an Oath taken at the Ad- () Lit. 91. 
mittance of every Tenant to be True to the Lord, of whom He hold- 3 
eth His Land. And He that holdeth Land by this Oath only, hold- 18 
eth in the freeſt Manner that any Subject can do. But bare Tenant 
at) Will at the Common Law ſhall not do Fealty, for He hath no (5) Lit. 132. 
certain Eſtate ; and becauſe the Matter of an Oath ought to be cer- Int. 93: b. 
ain, Leſſee for Life or Years ought to do Fealty to the Leſſor ; for 
They hold of Him; and there can be no Tenure without ſome Ser- 

ice. The Service makes the Tenure. * Fealty is incident to all (=) Lit. 131. 
Manner of Tenures, except Frankalmoign. 

This Oath of Fealty is not Aboliſhed, but it is : Neglected. (a) 1 Inft. 

5. * Socage (d Socd, a Plough) is when the Tenant holdeth of the G) 13 
ard by certain Service for all Manner of Service, ſo that the Te- 14. 
lure is not Knight-Service. Since the Statute of the 12 Car. 2. chap, Inſt. 86. a: 
4. abovemention'd, every Temporal Tenure of a Subject is in So- 

age, But Grand Serjeanty holden of the King, and Frankalmoign 

deinga Spiritual Service) is not in Socage. If a Man holds b 

alty only, © ſuch Service is Tenure in Socage. 4 In Ancient (-) Lit. 118. 
lime, Tenants in Socage at certain Days in the Year Plough'd and © Ft. 7'9, 
ow id the Lord's Demeſnes. Under the Service of the Plough all 1 Ing. 36. 
rvices of Husbandry were included. But afterwards ſuch Ser- * Sd 

es were changed into Annual Rent of Money, c. yet the Name of © © 

age remaineth. And in divers Places Tenants do ſueh Services 

th their Ploughs. Tenure by Petit Serjeanty and in Burgage are 

ut Tenures by Socage in EffeR. 

6. A* Rent (Redditus) is a Sum of Money or other Conſideration Ce) 1 In. 
ung Yearly out of Lands or Tenements. It is reſerved out of the + 1 dg ny 
rofits of the Land, and is not due till the Tenant takes the Profits. 
a Rent may be reſerved everyf Two, Three or more Years ; ()) r Int. 
tit muſt be reſerved to the Feoffor, Donor or Leſſor, and not to a ee 
langer; except in the Caſe of the £ King, who may reſerve Rent to 1 : 
Tanger, Regularly it muſt be reſerved out of a“ Corporeal In- (4) : Ing. 
"ance, whereunto the Grantor may have Recourſe to Diſtrain. 47: * 142: ©: 
ut as to Incorporeal Inheritances the Reſervation may be good by &p 
of Contract, to have an Action of Debt. A Rent may be re- 

"2 out of a Reverſion or Remainder of Lands, for the apparent 

Mility that They may come in Poſſeſſion. Rent is not a Thing 

fly in Action, becauſe it may be granted over. It muſt be 0) 1 Ind. 


od » b. 
* Certain? 
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ana. & Certain, or that which may be reduced to a Certainty; ani 
Nn may be of Hens, Pepper, Attendance, &c. as well as Money. 
For a farther Enquiry into the Nature of Rents it may be needfil 
to conſider. 1. How Rents are Divided. 2. The Payment of Ren: 
3. The Acceptance of a Rent. 4. Demand and Tender of it. 5, H. 
=. . ſtreſſes for Non- payment. 6. The Apportionment and Extinguiſ. 
5 | ment of Rents. _ * | th | 
)) Lit. 213, 1. How Rents are Divided. There are * Three Sorts of Ren: 
1 f. 85.b. Rent · Service, Rent-Charge, and Rent-Szcþ.. Rent- Service (fo cally 
141. b. becauſe it is ever accompanied with ſome Corporeal. Service, as Fe. 
* ty at leaſt) is where one upon a Gift in Tail, or Leaſe for Life 
Years, does reſerve to Himſelf a certain Rent, while the Reverſig 
of the Lands and Tenements continues in Him. Therefore if a Te. 
Sr grants all his Term, rendring Rent, He cannot Diſtrain for it 
[See Poſtea.] This is a moſt certain Mark to know it to be a Rey. 
Service. But the Rent, tho' it be Incident to the Reverſion, is 0 
(m) x Inſt. „ jnſeparably Incident; for one may Grant the Reverfion and not the 
143% Rent. If Rem-Service is behind at the Day in which it ought to h 
(n) Lit. 213. paid, the Landlord may Diſtrain for it by the * Common Law with. 
> r Inſt. 142. a. Out any particular Agreement or Proviſion ; tho' a Clauſe of Diſtr 
47: is uſually added in a Leaſe in Writing, &. It cannot be Reſerved 
dut of any Inheritance but ſuch as is Manurable, whereunto the 
Landlord may Enter and take a Diſtreſs; as out of Lands and Tene- 
ments, Reverſions, Remainders; but not out of Inheritances Incorp- 
real, except in caſe of the King. [See of Rent, ſupra.] 
(o) Lit. 217. A Rent-Charge * 18 where a Man by Deed maketh His Eſtate ove 
12 143. to another in Fee, or by Gift in Tail, the Remainder over in Fee, 
or a Leaſe for Life, Remainder over in Fee, or any other Grant 
where the whole Eſtate paſſeth, and by the ſame Deed reſerveth t 
Him .and His Heirs a certain Rent; and covenanteth, That if the 2 
Rent be behind, it ſhall be Lawful to Him and His Heirs to Diſtran rey 
Sc. Such a Rent is called a Rent-Charge, becauſe ſuch Lands av ted 
charged with ſuch Diſtreſs by Force of the Writing only, and not by ken 
Common Law; as in the Caſe of a Rent- Service. This muſt be: y 
Conveyance in Fee either in Poſſeſſion, or Remainder, or a Grant of Fay. 
the whole Eſtate, to make a Rent-Charge; for the Reverſion is nt not: 
to be in the Feoffor, as is requiſite in a Rent-Service. Alfo, If on If 
3) Lit. 21 8. ſeiſed of Land ? Grants by Deed an Yearly Rent iſſuing out of it v fer 
1 Inſt. 144. a. Another, (as He reſerv'd the Rent to Himſelf before) in Fee, Fe-: Te 
tail, for Term of Life, or Years, with a _ Clauſe of Diſtreſs, ſud 
Rent is a Rent- Charge. And if one ſeiſed of Lands in Fee binds hs End 
(20 1 Int. 4 Goods and Lands for the Payment of an Yearly Rent, this is a good ; 
147-% Rent-Charge with Power to Diſtrain. So that a Rent-Charge mi betit 
be either by Reſervation or Grant. | | 
(r) Lit. 21 Rent-Seck ” (Reddicus Siccus) is where a Man by Deed maketh 3h 
218, 233. over his Eſtate to Another, and Reſerveth to Him and His Heirs m 
235» 236. certain Rent, or Granteth a Rent iſſuing out of his Eſtate in Fe, Rent: 


Fee-tail, for Life, or Years, without any Clauſe of Diſtreſs 1n the he | 
Deed. Now he cannot Diſtrain, becauſe He hath not Seiſin of the an It 
Rent, and no Diſtreſs is Incident to it; but he may have other Re- *% 


medy when he hath not Seiſin of it. And becauſe he cannot have! 


Diſtreſs, it is called a Dry Rent; there being no Reverſion, or part Pod, 
| FX cular N Peiſed 
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" Charge to enable him to it. But if the King / hath a Rent- O Kew. 

ny oy Diſtrain for it. 3 0 bp og. & 
A cee Three Sorts of Rents, may be added a Rent Reſerved u- 

on a Leaſe at Will, called . Rent Diſtrainable 4 Common Ni bt. (1) 1 Taft. 
Alſo a Man may have a Rent iſſuing out of Land by » Preſcription. 5 bv 

there are ? other Rents (tho' not properly called Rents) reſer- _ a 
ved by Contract or Deed, which creates them with Clauſe of Diſtreſs (#) Lit. 345: 
without.a Tenure, againſt the Natural Courſe of the Law, as in . t. 
Common Practice. Such Rent is rather a Penalty of an Annual Sum 
in Groſs. But Note, That in all Caſes by late Statutes a Landlord 


may Diſtrain for his Rent upon wy Contract. | See the Statutes con- 
cernins Diſtraſſes, 177 So that I do not underſtand the great Uſe 
now to be made by Diſtinguiſhing upon theſe ſeveral Kinds of Rent 
xs to Diſtreſſe. | | 
You will often hear of Fee-Farm Rent, Quit-Rent, Rack-Rent, 
014 Rent and Improv'd Rent. -3 A Fee-Farm Rent (Fendi Firma) G F. N. B. 
is where Land is Held of Another in Fee, for ſo much Rent as it is 4 
reaſonably worth, or at leaſt to the Fourth Part of the Value. Quit- 1 1 
Rent (or White Rent, becauſe paid in Silver; Or Quiet-Rent, be- 2 Init 19, 
cauſe upon Payment the Tenure is Quiet, Quit and Free for that 
Time) is a Certain Small Rent payable yearly by the Tenant to his 
Landlord. The Tenants of moſt Manors pay ſuch a ſmall yearly 
Rent. Rack-Rent is ſuppoſed to be the full yearly Value of the Land 
W payable by the Tenant for Life, Years, Cc. Old-Rent is that yearly 
Rent which was always paid, neither more or leſs, the Tenant being 
ſuppoſed to have a Good Bargain. Improved Rent is where the Old 
Rent has been raiſed, or where an Improvement has been made of 
the Rent. Here Purchaſers are more Cautious than where Lands are 
Jet at the Old Rent. e | 
2, Concerning Payment of Rent, it is to be obſerved, That Mo- 
ney given as Parcel of the Rent by way of Seiſin ſhall not be = aba- ( 1 Inst. 
ted out of the Rent; or that Money is given as Payment of the 3'* * 
Rent, or as Parcel of it, ſhall not be applied to the Payment of 
any other Debt, as for Wares Sold, Sc. by the Receiver; for the 
Payment is to be in that Manner which one would pay it, and (a) ; Rep. 
not according to the Words of the Receiver how He would accept it. 1. 
If one ſeiſed of Lands in Fee maketh a Leaſe of the ſame Land nes 
for Ten Years, yielding to Him and His Heirs a yearly Rent of 
Twenty Pounds at the Feaſt of St. Michael,“ or within One Month (+) 10 Rep. 
ter; if the Leſſor dieth between the Feaſt of Sr. Michael, and the 4" NI 
End of the Month, the Rent muſt be paid to the Heir as Incident to 
tie ReFerfion, (and not to the Executors, as where Rent is dve and 
behind) becauſe this was not Due until the End of the Month. S0 
the Rent muſt be paid to the Heir, if the Leſſor dies before 
any fx d Day of Payment. If the Leſſor dies upon the Day of 
P ayment, if the Rent is unpaid, the Heir ſhall have it. For the 
Rent is not due till the laſt Minute of the Natural Day. But if (+) 10 Rep. 
t be paid that Morning before the Leſſor dies, his Executor ſhall re- . 
tain it againſt the Heir; but not againſt the King. If the Leſſor . K b. 
mes to the Day of Payment, a Payment before the Day appointed, 
bm Law a Payment at the Day; and a Payment at another Place is 
0d, as if Received at the Place limited in the Condition. If one 
kiled in Fee lets Lands for certain Years, and reſerves a Rent to 


Himſelf, 


(4) 1 Inft. 

5 Rep. 111. 
2 Stund. 25 
1 Ventr. rr. 
2 Lev. 13. 


(e) Plowd. 


_ 47. . ſigns, then the Afigns of the Reverſion ſhall enjoy it, if the Rent 


of St. Michael, and the Annumciation of our Lady, or within Tele 


(f) 10 Rep. 
129. 


(g) 10 Rep. 
127. 129. 


(A) 5 Rep. 
81 


10 Rep. 128. 
1 Inſt. 47+ d. 
292. b. 


eee Bock l 


Himſelf, not to Him and His Heirs, the Rent fall Determine yh 


Death, if He dies within the Term. If He referves a Rent 4 
rally without ſhewrng to whom it ſhall go, it fhall go to His Hay 
KH He reſerves It to Hrmfelf or His Heirs, It is void as to the Her 
I He reſerves a Rent to Him and His Ant, the Rent ſhall Das. 
mine by His Death, becaufe the Reſervation is gaod only during h 
Life. So if He reſerves a Rent to him and his Executors, it fl 
End by his Death; becaufe the Heir hath the Reverfion, and 4 
Rent is Inerdent to the Reverfion. But It has been refolved, Thy, 
Rent Reſerved to the Leſſor, and His Executors and Aſſigns, dini 
the Term, ſhall go to the Heir, becauſe the Rent after the Dec? 
of the Leſſor comes in lieu of the Land, which had deſcended to th 
Heir. But if the Rent is reſerved to the Leffor, his Heirs and 


incident to the Inherrtance. 
If a Leaſe is made for Years yielding an Yearly Rent at the Feit, il 


Days after every of the ſaid Feafts, I or Days of Payment thera 
That then the ſaid Leaſe ſhall be void; the Tenant or Leſſee hx 
Twelve Days after the Twelve Days to pay the ſaid Rent; for th 
Twelfth Day after the Feaſt was a Day of Payment. But if th 
Clauſe in the Leaſe had been, That if che Rent is behind for the 
Space of Twelve Days next after either of the ſaid Feaſt-days ofPy: 
ment, here the Tenant hath but Twelve Days allowed him. 
If a Tenant for Life lets a Leafe for a certain Number of Yen 
if He ſhall fo long live, the Rent to be =y at the Four moſt uſu 
Feaſts in the Year, if the Tenant for Life dieth before a Quart 
Day, or Day of Payment, ; the Tenant is Diſcharged of the Rent it 
that Quarter by the Act of God. So a Parſon made a Leaſe i 
Years, rendring Rent at the Feaſt of St. Michael, or within On 
Month after, and the Parſon died Ten Days after the Feaſt of & 
Michael, and was barr'd of his whole Rent, becauſe He died beſm 
the Rent was due, If a Tenant for Life dies but an Hour beforethe 
Day of Payment, there can be no Rent due to him. Therebt dee 
Thoſe that have Eſtates only for Life would do well to divide teen 
Rent, and make it payable Weekly or Monthly, tho' they receive 1 lle⸗ 
but Half Yearly, Sc. or elſe let them have a Covenant in tber ke- 
Leaſes to oblige their Tenants to pay their Executors for ſo much d 
the Profits as they ſhall receive, in Proportion to the whole Rent, i 
Caſe the Landlord or Leſſor ſhould die before any Day of Paymett 
There can be but little Loſs by a Weekly or Month ly Reſegvatil 
Otherwiſe, without this Care the Tenant may receive the Profits of i 
Eſtate, and detain the Rent too, by quitting the Eſtate upon tit 
Death of his Landlord, who did not live till the Rent was due; ( 
this Way et thoſe in Remainder and Reverſion, Cc. of tl 
Rent; becaule He hath taken Care not to be their Tenant at the Di 
of Payment. This has been often done by the Tenants of Biſb 
Deans, Archdeacons, Prebendaries, Parſons, Vicars, Widows endo 
ed by Common Law, or having Joyntures in lieu of Dower, ac, 
ing to the Statute, c. for want of due Care and Foreſight. [Sd 
the Reddendum poſt, chap. 3.] | 

If. a Rent is reſerved upon a Leaſe for Years of Lands at fa 


uſual Feaſts in the Year, the Leſſor ſhall have an Action of 5 


187 
after the firſt Day of Failure, becauſe the ſame is accounted in Law | 
F Reſervation of Parcel of the Profits of Land. So that every Quat- 
ters Rent is 2 ſeveral A k Tn 3 is * a nay 1 5 Ventr. 

or Recognizance to pay a hundred Pounds at five ſeyeral Days, , fe 
5 the firſt Default. Let if one Leaſeth a Stock of Cattle, or 7 e 12. 
tber Perſonal Goods, and the Rent is to be paid at ſeveral Days, 1.90 292. b. 
the Leſſor muſt tarry until all the Days are expired, becauſe it is 471. 
All but One Perſonal Contract. And fo it is of a Bond or Contract 0) 4 Rep. 94. 
for Payment of ® ſeveral Sums of Money. Note, a Diverſity between 6 1 
Real and Perſonal Contracts, and between Debts and Covenants, or b. 292. P. 3 
Promiſes. [See Recognizance, Obligation, chap. 3. infra. Of Action; eb; of 18. 
of Debt, Book 4- chap. 4. 0 8 | * 
| When one is to pay Rent at a certain Day, He hath all that Day 

until Night to pay it, but ſo that the Receiver may fee * to tell it. () Rep. 
And when a Common Perſon appoints e no Place of Payment of his fg. 
Rent, the Law appoints it to be upon the Land; but in Caſe of the (0) 4 Rep. ba. 
King, the Payment muſt be at the Exchequer, or to his Receiver. If 73- 
1 Man. is bound in an Obligation to pay his Rent at a Day, ? he 51 3 
muſt ſeek out his Landlord to pay him. Max. 79. 

[See the 18 Elis. chap. 6. Concerning Rent in Corn, payable to 
Colleges, &c. See alſo of an Acquittance, poſt. chap. 3. 

3. Acceptance is as it were an Agreement unto ſome Act done be- 

ſore, which might have been avoided, if ſuch Agreement had not 

been. So Acceptance of a next Rent due at a Day 1 aftetwards, ſhall (203 Rep. 6a, 
bar one to enter for a Condition broken before by Reaſon of the ug r. ö 
Non- Payment of the Rent, becauſe he now affirmeth the Leaſe to — 5 
have Continuance, which He might have avoided, had He not ac- 

cepted the Rent. So a Diſtreſs affirmeth the Continuance of the » 

kent in ſuch Caſe. But if the Rent was due before, and thereby the 

Condition broken, One may receive that Rent and yet Re- enter. And 

if He accepteth r Part of the Rent, He may enter for a Condition (-) : Inſt. 
broken, and retain the Land until He has the whole Rent. If there 203. . 

i; Leaſe for Years rendring Rent with Condition, That if the Leſ- 

ſee Aſigns his Term that the Leſſor may Re-enter, the Leſſee aſ- 

figneth, and the Leſſor receiveth the Rent of the Aſſignee, not 

Hearing of the Aſſignment, / or not having Notice of it, He may (03 Rep.6;. 
Re-enter notwithſtanding the Acceptance of the Rent. 1 Cro. 553, 

{If a leſſer Sum is paid in Satisfaction of the Whole, this cannot ; Cre 
be SatisfaQtion for the Whole; unleſs acknowledg'd to be ſo by Ac- 398. * 
quitance under Seal. And ſo when a Contract is made by Writing 65 3 
to do any Collateral Act, it cannot be altered without Writing. [ See \ Ret 117. 
tor Payment of Money before the Day, or in another Place, &c. and 9 Rep. 78, 
7 ry TR In Payment of Rent, ſupra, and ſee of Accord, * 

doe 4. chap. 3. 

But Note, That where an Eſtate or Leaſe for Tears is u ipſo facto Cu) 1 Inf. 
void by the Condition or Limitation, no Acceptance of the Rent af. 45: b. 214. b. 
terwards can make it have a Continuance. Otherwiſe, if it is an; Rep. + hag 
Mate only voidable by Entry; tho! it is ſaid it ſhall be 3pſ fatto 60, 64, 65. 
void; as a Leaſe for Life, or an Eſtate of Freehold; For an Eſtate MES 
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rechold cannot begin or end without Ceremony. Here Acceptancg 

of the Rent due at a Day afterwards ſhall bar the Leſſor of his En- 

y. For this voidable Leaſe a: be Affirmed by Acceptance of the 
| e 


[ 


Rent 


188 An liſlituie of the Book I 
Rent and neglecting to Re-enter. As no Entry is required 
Leaſe for Years, it utterly void. So if a Parſon, fo: or Prebes 
dary, makes a Leaſe for Years rendring Rent, and dieth, tho y, 
Succeſſor accepteth the Rent, it is not good; for the Leaſe y 
void by his Death; Otherwiſe of a Leaſe for Life. The Ac, 
, tance of Rent by the Maſter of an Aggregate Body, ſhall not 15 
the Aggregate Body where the Leaſe is void. If Tenant for Lit 
leaſeth Lands for Years and dies, the Leaſe is void. And tho He; 
| Remainder accepts the Rent, it is void. So if Tenant in Dew 
(G Terms of leaſeth for Years and dies, and the Heir accepts the Rent, - Bu. 
Law, v. Ac- if a Man and his Wife, ſeiſed of Land in Right of his Wife, male 
ef rance. a Leaſe by Deed reſerving Rent, and the Husband dieth, yet if 
Wife accepts the Rent, the Leaſe is affirmed, after the Rent was du 
to Her. (See of Leaſes, chap. 3. poſt.] 
4. Of Demand and Tender of Rent. 
It behoveth all Perſons that would. Re-enter upon their Tenany 


(3) 1 Inft,, to make a7 Demand of their Rent, and it behoveth Tenants u h 
201. b, Nag. Tender their Rent to prevent the Re-entry. | R 
„ 8 1. A Demand is a calling upon a Man for any Thing due, [ti 6 
(=)8 Rep. * twofold, Expreſs or Implied. Expreſs when one bringeth an gc. 1 
153.75+ 4, tion for His Rent, c: Impliedis done without any Words, as by E ©! 
try into the Land, Diſtreſs for the Rent, &c. A Demand muſt he i re 
Perſon, or by lawful Attorney, in the Preſence of Witneſſes, If on 
is to bring an Aſſiſe, or Diſtrain for Rent, after Demand to be made B 
(a) Lit. 233- He ought to Demand the Rent upon the“ Lands out of which the Cl 
1 Inf 153 *: Rent is iſſuing. But if there is a Houſe or Land, a Demand at th fo 
— Houſe or Land is ſufficient. It need not be Demanded at the vy 2! 
(4) 7 Rey. + Time it is due, but at any Time after, whether the Tenant be pr: Su 
, 1 . ſent or no, if you are to Diſtrain. But Obſerve theſe Things as 
153. a. K. b. Place and Time of Demand, in Caſe of Re-entry for Breach of enc 
21 Condition tending to the Deſtruction of the Eſtate. © He that voi 
201. b. 202. a. Enter for a Condition broken, muſt 1. Demand the Rent. 2. Upat J. 
4 Rep. 73. the Land if there. is no Houſe. 3. If there is a Houſe, at the Fore ] 
Door, the moſt notorious Place. It is not material whether any be- and 
ſon be in the Houſe or no. So if a Feoffment is of a Wood only, the (7, 
Demand muſt be at the Gate of the Wood, or other moſt notorios Str: 
Place. 4. If the Appointment is at any other Place from the Land, t [ 
Demand muſt be at that Place. 5. The Time of Demand mult te Tri 
certain, That the Tenant may be there to pay the Rent. The lf * 


Time of Demand of the Rent, is ſuch a Convemient Time before tt 
Sun-ſetting of the laſt Day of Payment, as the Money may be nuit 

ber'd. The Leſſor, or his ſufficient Attorney muſt remain upon tit 

Land the laſt Day on which the Rent due is to be paid, until it h 

(4) Lit. 233- Dark that He cannot ſee to tell the Money. 4 And if the Money ; 
x Inft. 153. b. not paid (whether the Tenant is Abſent or Preſent) this is a Denial! 
on 227. Law, tho' there are no Words of Denial. One may reſerve a Ret 
_ 1 laft, 203. a. on Condition, that if the Rent is behind He ſhall Re-enter, a0d 
| - Hold the Land till He is ſatisfied or paid the Rent behind, £9. In tl 
| Cafe if the Rent is behind, or All or in Part unpaid at the Day, He 
Re-enter. But when the Feoffee, Oc. pays or Tenders on the Lal 
All the Arrears, the Feoffee, &c. may Enter again. For the Felle 


ec. has only an Intereſt, not the Freehold, to take the Profits EL 
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tion of. the Rent. Otherwiſe, If He was to Hold the Land till 


Frog d by the Profits chereof. 


In the Caſe of the f Kinga Demand is not neceſſary; But if the G) 4 Rep. 
King grants over the Reverſion of his Leaſe to a Common Perſon . 
and his Heirs, He in the Reverſion ought to make a Demand upon 
h Land, Se. 5 7 | | 233 
b 4 Demand of Rent cannot be made by a Bayliff upon Condition 


of Re-entry. When any Sum is to be forfeited £ Nomine Pænæ for (2) 7 Rep. 


Non- payment of the Rent at the Time, Fc. the Demand of the a 39. 


Rent ought to be preciſely at the Day in reſpe& of the Penalty: And Hob. 82,143; 


if there is a General Obligation for the Performance of Covenants, It 3 Cro. 76, 
doth not alter the Nature of the Rent; but it ought to be Demand- 7” 
ed, notwithſtanding the Oligation. 
2. A!“ Tender is an Offer to pay the Rent. It may be of Money (4) 1 Ing. 
in a Purſe or Bag without Telling the ſame. For it is the Duty of 2. *: 
him that is to receive it to put it out and tell it. But a Tender of * 9 
Rent muſt be of the whole Rent without Deduction of Taxes, c. 
(for Stoppage is no Payment) unleſs it is agreed to be otherwiſe. & A (i) 1 1nd, 
Tender upon any Part of the Land, or at any Time of the laſt Day 202. 4. 
of Payment, ſaveth the Condition for that Time, tho' the Landlord 
refuſeth it. [See of Reſcous, infra.] 

This is the ſtrict Law concerning Demand and Tender of Rent. 
But by Agreements theſe Niceties are uſually prevented, either by 
Covenant to pay on Demand in Writing left at ſuch a Place, or ab- 
ſolutely by Covenant to pay at ſuch a Place, on ſuch a Day, ! with- (1) 5; Rep. 
out Demand. [See Of Obligations, chap. 3. Where a Tender of a 40. 
Sum in Groſs muſt be made to the Perſon. ] 

5. There may be a Diſtreſs for Non-payment of Rent. Therefore 
enquire 1. What is a Diſtreſs. 2. For what one may Diſtrain. 
3. What Things may beDiſtrained or not. 4. How it may be made, 
5. Of Replevin and Reſcous. 

1. A Diftreſs (Diſtrictio) is a Thing found upon the ſame Land, (=) Terms of 
and taken for Rent behind, or other Duty, or for Damage-feaſant, — Vo 
(i. e. Hurt done) tho' the Property of the Thing belongeth to a | WA a. 
Stranger. »A Diſtreſs is either Finite or Infinite. Finite, is that which () Terms of 
s Limited by Law how often it ſhall be made to bring the Party to 2 * 
Trial of the Action, as once or twice. Infinite is without Limitation , 
until the Party appears; as againſt a Juror that refuſeth to appear, 

Ye. But Jam ſpeaking of a Diſtreſs for Rent. Therefore, 

2, For what may one Diſtrain? | | 
A Landlord may Diſtrain of Common Right for Rent-Service, (e) Dr. « 
and all Manner of Services, or for a Rent reſerved upon a Gift in Stud. Dial. 2. 
Tal, Leaſe for Life, or Years, or at Will, tho' there be no Clauſe 177 331. 
0 Diſtreſs in the Leaſe, provided that he reſerves the Reverſion to Init. 57. b. 
imſelf. Therefore, tho' the Diſtreſs is reſerved, if the Rent is un- 25. * 
paid for Ten Days. c. yet the Leſſor may diſtrain the next Day af- 
ter it is due. For the Words are Affirmative, and cannot Reſtrain that 
Which is of Common Right. But a Man may not diſtrain for Rent 
after the Leaſe is expired. [Yet ſee the Statute infra.] One can- 
dot diſtrain upon a Feoffment in Fee for Rent, unleſs a Diſtreſs is ex- 

Prelly reſerved in the Deed ; nor for 7 Debt, Treſpaſs, Sc. . 
| Cece2 3. A chap. 9. 
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7. a. & b. 
1 Roll. Abr. 


666, 667. 


Ar) 1 Sid. 
412, 440. 
(/ ) as. 
47. a · & h. 


(t) 2 Ventr. 


190 


| wes 3. A Di reſs may be of ſeveral Things, but not of all Thing., 4 
(9) 1 Inſt, 


his Hand cutting down Wood, or when one carries any Thing about 


Him, theſe cannot be diſtrained. But*a Horſe with the Rider g j 


Horſe in an Inn, nor Materials in a Weaver's or Taylor's Shop f 


If He is put in but for a Night by * Leave of the Leſſor and Leſſee 
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Diſtreſs taken 2 for Rent muſt be, 1. Of a Thing whereof a vaj,,z;, 
Property is in ſome Body either General or Special, [See chap, x. poſt 
Ther Dogs, Conies, and Things Fere Nature cannot be 4; 
ſtrained. But 2. When one is riding on a Horſe, or hath an Ax in 


W 


may be diſtrained Damage-Feaſant, and led to the- Pound with jt, 
Rider upon Him. Quære. 3. Valuable Things that are in /T,,y, 
ſhall not be diſtrained for Rent; as a Horſe that is ſhooing ir, 
Smith's Shop ſhall not be diſtrained for the Rent of the Shop, nor: 


making Cloth or a Garment, nor Sacks of Corn or Meal in a Nil. 
for the Rent thereof. For the Common Preſumption is, That ſuch 
Things belong not to Themſelves, but to Others. For this Reaſon 
a Horſe, c. put out to Paſture by way of Agiſtment (becauſe ic B 
preſumed to belong to the Owner of the Ground) may be diſtraineg, 


YS. 8 Fg 23am a. oo, mw. 


2 Panv. Abr. Yet the Leſſor may diſtrain him. Goods in a Fair or Market ſha] 
639, 649, not be diſtrained, for they are brought thither for the Good of the 
er 642% Publick. But if they are driving to Market, and by the Way they 
are put into Paſture, otherwiſe. Utenſils and Inſtruments of Trade 
(«) 1 Inſt. or Tools of one's Profeſſion, ought not to be diſtrained. 4. * N. 
1 Bell Abr, thing ſhall be diſtrained for Rent that cannot be render'd again in x U 
664. good a Plight as it was at the Time of the Diſtreſs taken. So Vi- ol 
tuals cannot be diſtrained, and formerly (until a late Statute) Sheaves in. 
or Shacks of Corn. But for Damage-Feaſant they may be diftrain- 
ed. Carts with Corn may be diſtrained, for they may be (afely re- 
ſtored. For this Reaſon Money in a Bag ſealed may be diſtrained, 
5 not if out of a Bag. 5. Beaſts belonging to the Plough, or Beaſt: 
95 1 ventr. of Husbandry, ( Averia Carucæ) or Sheep, or * Horfes joy ned to 
184 4 Cart with a Man upon it, (but both Cart and Horſes may, if a Man 
18 not upon the Cart, and the Horſes may be fevered from the Cart 
loaden with Corn) ought not to be diſtrained ; if there are other 
Beaſts or Things beſides which may be diſtrained. But for Damage- 
Feaſant all theſe may be diſtrai — And indeed this Order is ſeldom | 
obſerved ; for Tenants are forc'd to ſubmit to the Pleaſure of their 
Landlords, becauſe the Remedy would be worſe than the Diſeaſe = ; 
(5) 1 Inft. 
47. a. & b. 


move them as His own during the Term) Doors upon the Hings, 
the Windows of the Houſe, cannot be diſtrained. 7. Beaſts of 
Stranger that Eſcape into the Landlord's Ground may be diſtrained 
for Rent, tho* they have not been Levant and Couchant, i. e. tho 
they have not been in the Ground for a good Space of Time, or ſo 
long as to have lain down and roſe up again to Feed. Otherwiſe ! 
the Tenant of the Land is in Fault in not keeping up his Mounds by 
Reaſon whereof the Beaſts come upon the Land. 


Zy the Statute 7 Ann. chap. 12. The Gn of an Embaſſador# 
other publick Miniſter, or of bis Servants, ſhall not be diftrain 
If ſo, the Diſtreſs ws void. | 


6. 2 Furnaces, c. fixed to the Freehold 15 the Tenant might r- 
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Harm to them, or to any other Diſtreſs, 9 
A Diftreſs for Rent cannot be in the * Night; otherwiſe for Da- (e) 1 Ins. 


mage-Feaſant, leſt the Beaſts ſhould eſcape before they are taken, „Nes 
Se Articuli Cleri, chep. * Or 9 Ed. 2.1] 7 Rep. 7. 


I. A Replevin, (Replegiare, 4 Re & Plagiare, I to Redeliver up- (H 1 Inf. 
on Pledges or Sureties) is Grounded and Granted upon a Diſtreſs, 15. b. 161. a. 
and is a Re- deliverance of it, that the Thing Diſtrained may remain 
Vith the firſt Poſſeſſor upon Security given by him to try the Right 
With the Diſtrainer, and to anſwer him in a Courſe of Law. [See 
Vf Replevis, Bagk 4. chap. G.] EY 
28 Refcous (from Reſcourrer, Recuperare) is a Reſiſtance and a (2) 1 Int. 
Kelcuing of any Thing (or of a Perſon arreſted) and procuring an 15e b. 
ape againſt Law. Ihere myſt be a Diſtreſs or an Arreſt, or elſe there 
net be a Reſcous, If a Diſtreſs is taken without Cauſe, as where (7 1 Ing. 
WRent is due; or where ane diſtrains out of his Fee; or (if in his Fee) 79 1 8 
tte Highway; or Diſtrains Aueria Caruce, where there is a fuffl- 4 rep. 15, 
ent Diſtreſs beſides; or if the Landlord Diſtrains any Thing that is 
Mt Diſtrainable; one may make Reſcous. This may be done by the 
"ant, when any Thing of his is wrongfully Diſtrain'd ; or by a 
ranger when his Goods are Diſtrain'd without Cauſe, Cc. If the 
ireſs was made upon Good Cauſe, the Owner cannot 1 (i) e Inſt. 
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them as they are going to the Pound. And tho* the Diſtreſs was wit. 
out Cauſe, yet if it is impounded, the Owner cannot break the Pound 
and take away the Diſtreſs. If He doth, the Party Diſtraining ma 
have his Action, and Re- take the Diſtreſs where-ever he finds it, "4 
Impound it again. But in Damage-Feaſant, if the Pound Door is un. 
lock'd, the Owner may take them out. It the Cattle Diſtrained 3 
(k) r Inft. they are Driving to the Pound, go into the * Houſe of the Owner 
161.2-* and the Owner do not deliver them upon Demand, it is a Reſco, I 
Law. For there is a Reſcous in Law as well as in Deed.. If the 
Landlord comes to Diſtrain Cattle which he ſeeth upon the Ground 
and the Tenant, or any other (to prevent the Land lord from Diſtrain 
ing) drives the Cattle off the Ground; yet the Landlord may nale 
freſh Purſuit and Diſtrain them. [See the 8 Ann. chap. 17. poft,](. 
therwiſe for Damage-Feaſant ; for the Diſtreſs muſt be while Ha. 


| 


VW ma-2S no. im. ax... - 


cb 


mage-Feaſunt; | See of Reſcous, Book 3. chap. 3. 1 
() Int. If the Owner of the Cattle! before Diſtreſs Tenders his Rent, if 2 
32 a Diſtreſs is afterwards taken notwithſtanding the Tender, it is wrorp. in 
3 Rep. 147, ful, and He may make Reſcous. But if he Tender after Diſtre, 
Ge. and before the Impounding, the Owner cannot Reſcue them; for thy 
Taking was lawful, tho' the Detainer is wrongful, A Tender aft 1 
the Impounding, makes neither the one nor the other wrongful ; r . 
then it cometh too late. The ſame Law for Damage-Feaſant, if he lf 


(m) 5 Rep.76. fore the Diſtreſs there is a Tender of ſufficient Amends. * Andin 
a2: 10% Damage-Feaſant the Party may Tender Amends until the Cattle ar 
Impounded ; and then the Detainer is unlawtul. [| See the 21 Fac,1, 
chap. 25. For Relief of Patentees, Oc. of Crown Lands and Dutch 

Lands, &c. in Caſes of Default for Non-payment of Rent, &. 
A Tender of Amends to a Bailiff is not Good, for he cannot del. 
ver the Diſtreſs once taken. See of Tender, ante, and the 2 V. G N 

chap. 5. in fine, infra. | | 


Of * wnreaſonable Diſtreſſes; See the Statute of Marlbr. 4. 0 b 
52 H. 3. chap. 4. and 2 Inſt. 107. Concerning Diſftreſſes and Tendn, WM, þ 
(% 2 Infſt. If a Landlord Diſtrains Two or Three Oxen, &c. for Twelie Dip 
107-: 46. » Pence, or ſuch ſmall Sum, and the Owner brings a Replevy, and the Pg, 
= 3** Landlord avows the taking of them for the Twelve-pence, £. the uf 


Landlord ſhall be fined, and the Party may have his Action on tie 
Statute; provided there was other Diſtreſs upon the Land holdend 
leſs Value. 


By Marlbr. 15. or 52 H. 3. chap. 15. None (except the King) ſpl 
rake a Diſtreſs out of bis Fee, or in the King's Highway, or in il 
Common Street. For all the King's Subjects ought to have a Free Pit 
ſage to Fairs and Markets. [See the 3 Ed. 1. chap. 16 and 17. 


See the 32 H. 8. chap. 37. For Recovery of Arrearages of Rents U 


Executors and Adminiſtrators; and by the Husband for Rent due 0 R: 
the Right and Life-time of his Wife; and the Remedy for Rp 
where the Eſtate was for the Life of another that is Dead. Andi | 
the Expoſition of this Act, 1 Inſt. 162. 43. & b. It 


h 


—_— — 
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* Quicquid in Exceſſu Aſtum eſt, lege Prohibetur, 2 Inſt. 107. 


Lan of England. 19 


þy the 1 & 2 Ph, & M. chap. 12. No Diſtreſs of Cattle ſhall be 
Haben out of the Hundred where it 1s taken, except to a Pound- 
Overt toit bin the ſame Shire ; nor. above Three Miles diſtant from the 
Place where it 204 taken, nar ſhall it be Impounded in ſeveral Places, 
in Pain of Five Pounds and Treble Damages. And no Perſon fhall 
tate above Four Pence for Impounding, under the like Penalty, any 
Preſeription notwithſtanding, | See again Marlbr, 4. or 52 H. 3. 
chap. 4 and 2 Inſt. 106. | 


[See the 22 Car. 2. chap. 6. 22 23 Car. 2. chap. 24. 10 Ann. 
chap. 18. Concerning Fee-Farm Rents. | 

There are two Excellent Statutes for Recovery of Rents by Diſtreſ- 
es, (viz.) the 2 V. &. M. Seſſ. 1. chap. 5. and the 8 Ann. chap. 17. 
which have altered the Common Law, and are now the Rule in Prac- 
ice, Diſtreſſes were not to be Sold before, but only to be Detained 
Pledges for inforcing the Pay ment of Rent ; the Perſons Diſtrain- 
ing having little Relief thereby. But 


By the 2 W. & M. chap. 5. If a Tenant or Owner of Goods ſhall 
not within Five Days after Diſtreſs for Rent due upon any Demiſe, 
Leaſe or Contract whatſoever, and Notice 1 the Cauſe thereof, 

at the moſt Notorious Place of the Premiſes, Replevy the ſame 
with ſufficient Security, to be given to the Sheriff, according to Laus, 
the Perſon Diſtraining may, with the Sheriff, Under-Sheriff, or Con- 
ſable of the Hundred or Place where, &c. cauſe the Diſtreſs to be 
appraiſed by Two Appraiſers, to be ſworn by ſuch Sheriff or Con- 
able; and then ſell the ſame towards Satisfafion of the Rent and 
Charges Lg the Diſtreſs and Appraiſement \ leaving the Overplus in the 
Officer's Hand for the Owner's Uſe. 

And whereas no Sheaves or Shocks of Corn, or Corn looſe in the 
Straw, or Hay in any Barn or Granary, or upon any Hovel, Stack 
or Rick, &c. could by the Law be Diſpained it ſhall be lawful to 
Diftrain - Rent arrear any ſuch Sheaves, &c. and to lock up and 
Detain the ſame in the Place, (for they cannot be Removed, but 
muſt be Secured upon the Land) where it ſhall be found, until it be 
Replevied, &c. In Default whereof” to ſell the ſame after Appraiſe- 
nent, as aforeſaid. 
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Ha Landlord comes into a Houſe and ſeiſes upon ſome Goods as a 
Diſtreſs, in the Name of all the Goods in the Houſe, That is a good 
deiſure of all. But the Goods muſt be removed immediately by the 
Matute, except Corn or Hay. The Appraiſement and Sale cannot 
de until after Five Days. 


Toproceed, IF any Diſtreſs and Sale ſhall be made where there is 
b Rent due, the Owner of the Goods Diſtrained may Recover double 
he of the Goods Diſtrained, with full Coſts. 


Mute, That the Goods muſt be Sold as well as Diſtrained, other- 
Ie no Aion for the double Value. 


We any Pound-Breach, or Reſcous of Goods or Chattels Di- 
ned for Rent, the Party grieved in a Special Action of the Caſe, 


ſhall 
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ſhall recover bis Treble Damages and Coſts. [See Luttv. 21 4, 215, 


4 Mod. from 385 to 395.] 


By the 8 Ann. chap. 17. No Goods or Chattels being on any Meſ. ( 


ſuages, Lands, &c. leaſed ag: Life or Lives,” Term of Tears, at 4 © 
'Y 


or otherwiſe, ſhall be taken 


Vertue of any Execution, or Extended x 


wnleſs the Party at whoſe Suit the ſaid Execution is ſued out, ſhall F 


Rent, if due; and then the Party may proceed to execute his Tude. 


Any Perſon having Rent in Arrear due upon any Leaſe Detem 


(o) 1 Inft. 

147 · b. 148. 

a. & b. 0 

149. a. 

2 Inſt. 503. 

1 Roll. Abr. 

134, 135) 
136. 


of his own Grant He ſhall not take Advantage. But if in this Cal 


fit the Donee or Leſſee ſhould be charged with the whole Rent. [S 
Meſtm. g. or the 18 Ed. 1. chap. 2. and For the Expoſition there 


.(p) ro Rep. 
128, 


the Money 5 17 for Kent, as the Execution- Money. But nothin 
all 


cannot be apportion'd, or Things that are Entire. 


before the Removal of ſuch Goods, &c. pay the Landlord one Tem 


nent. And the Sheriff, &c. is to levy and pay the Plaintiff, as yl 


in this AA extend to Prejudice the King in levying Debts, Hus 
&c. due to the King. Wm | | 

IF any Tenant for Life, Years, at Will, or atherwiſe, frauduleny 
Removes the Goods from the Demiſed Premiſes, with Intent to jy. 
vent the Landlord from Diſtraining, the Landlord may within Hue 
Days take and ſeiſe ſuch Goods where-ever they ſhall be found, 1x1 
Diſtreſs for the Arrears of Rent, and may diſpoſe and ſell the ſq 
as if ſuch Goods had been Diſtrained upon the Demiſed Premiſe, 
Provided the ſaid Goods were not Sold Bora Fide for valuable Cm 
deration before ſuch Seiſure. | 1 | 

An Action of Debt may be brought for Rent upon a Leaſe fo 
Life, as upon A Leaſe for Tears, Which could not be at Comma 


AW. 


ned, may within Six Calendar Months after the Determination 
ſuch Leaſe, during the Landlord's Title and Poſſeſſion of the Tena, 
Diſtrain for ſuch Arrears in the ſame Manner, as He might have dm 
if ſuch Leaſe had not been Determined, © 

All Diſtreſſes hereby made ſhall be liable to ſuch Sale, &c. al) 
refed by the 2 W. & M. before-mentioned, | | 


6. There may be an Apportionment and an Extinguiſhment of Ret 
1. An Apportionment (from Portio, quaſi partio) is a Partition 
or Diviſion of the Rent, which is Dividable, as the Thing out d 
which it is to be paid is Divided by Purchaſe in Fee, Grant, Re 
covery, Surrender, Forfeiture of Part, &c. Regularly a Rent-Charg 


Concerning the Apportionment of Rents, there is a Difference 
twixt the Grant and Reſervation of a Rent, For if a Man is ak 
of Two Acres, one in Fee-ſimple, the other in Fee-tail, and by De 
Grants a Rent out of both, and Dieth, the Land in Tail is Diſcha 
ed, and the Land in Fee remains charged with the whole Rent. I 


He had Reſerved a Rent, the Rent ſhould be apportion'd, for it 150 


2 Inſt. 503, 504] | 

If Land is ? Evicted (Recovered by Law) or if the Leaſe det! 
mines before the legal Time of Payment, no Rent ſhall be paid. fe 
it ſhall not be apportion'd in Reſpect of Part of the Time, as it ſal 
be upon Eviction of Part of the Land. 


But Apportionment of Rent is uſually ſettled by Covenants. * 
| | 5 = | 


„ Ertinguſbment is where One hath a Highway Appendant, (4) Terms of 
Common dane, Rent or Service going out . the 111d. and | pad — 2 
He purchaſes the Land to which it is Appendant, or out of which went. 
he Rent or Service iſſueth. So then 2 hs rt of Rent 1s a 4 * 
deſtroying of a Rent by Purchaſe of the Land. For no one can have Vaugh. 39. 
i Rent going out of his own Land. He that hath as high and per- 
durable Eſtate as well in the Land as in the Rent iſſuing out of the 


came Land, there the Rent is extinct; Otherwiſe not. 

If one hath a Rent Charge to Him and His Heirs, iſſuing out of (r) Lit. 222. 
certain Land, 1f He purchaſes any Parcel of the Land to Him and * — 
His Heirs, all the Rent-Charge is Extinct. The Rent is entire and 
zoainſt Common Right, and iſſues out of every Part of the Land. 

But if the Rent-Charge be Determin'd by Act of God or the Law, 

che Grantee may have a Writ of Annuity. However, if the Gran- 

tee of a Rent-Charge purchaſes Parcel of the Land, and the Gran- 

tor by his Deed, reciting the ſaid Purchaſe of Part, / granteth that H 1 Int. 
He may Diſtrain for the ſame Rent in the Reſidue of the Land, this 4g. K 
:mounteth to a New Grant. But if One that hath a * Rent-Ser- (+) Lit. 222. 
vice purchaſes Parcel of the Land out of which the Rent is iſſuing, * Inf. 148. 
this ſhall not extinguiſh All, but for that Parcel. For in ſuch Caſe © __ 

a Rent-Service may be Apportion'd according to the Value of the 

Land, [See Of Entire Services, chap. 1. ante, under the Title Of 

an Eſtate by Copy of Court-Roll.] 

If a Leſſor enters upon a Leſſee for Life or Years into Part, and 
puts out the Leſſee, the Rent is ſuſpended in the Whole, and ſhall 
not be apportion'd for any Part. | 

When one commits ® Waſte on Part of the Land, the Rent ſhall () 1 Ing. 
not be Extin& by the Forfeiture of Part, but apportion'd ; for no 148. 4. 
Man ſhall take Advantage of his own Wrong. 

Hitherto of Tenures and Services, (viz.) Grand Serjeanty, Frank- 
almoign, Fealty, Socage and Rents, 

V. An * Annuity is an 2 Payment of a certain Sum of Money, Of an An. 
granted to another in Fee-fimple, Fee-tail, for Life or Years, charging (%) F. N. B. 
the Perſon of the Grantor only. But not only the Grantee, but His 1545. 
Heir, and His and Their Grantee in Fee ſhall have a Writ of Annuity, Finch 161. 

et if a Rent-Charge is granted to One and His Heirs, He ſhall not : Roli. Abr. 
have a Writ of Annuity againſt the Heir of the Grantor, tho' He hath 226. 
Aſets; unleſs the Grant is for Him and His Heirs. It may be grant- 
ed by a Corporation. No Freehold is charged therewith ; which 0) 1 Int: 
news the Difference betwixt an Annuity and a Rent-Charge, There- 3% Stud 
fore a Rent Charge 1s preferable to a Grant of an Annuity, 3 

H One Grants an Annuity for Term of Life of the Grantee, Phy- chap. 30. 
licjan, Lawyer, Sc. = pro Conſilio impendendo to the Grantor, and (=) Plow. 
the Grantor dieth, the Annuity does not ceaſe; tho' no Advice or 86. 

Counſel can be given to the Grantor that is dead. 
An Annuity granted to a Corporation is not Mortmain z cannot () 1 Int. 
eb entailed ; ſhall not be ⸗Aſſets in the Hands of the Heir, to inn 
Wiom it deſcends; ſhall not be taken in Execution upon a Statute- . 


erchant, Staple or Elegit, as a Rent may. | * 
D d A chap. 30. 
— 


— 


2 


(u) Nullys Commodum capere poteſt de Injuria ſua Propria. 1 Inſt, 148. b. 


(4) xr Inft. 


292, b. 


of 3 Log VI. e A Cm (becauſe it 18 common to many, 18 a Profit thy 


(e) Finch 
157. 


(k) Terms of [See Of Apportionment of Common, infra.] 2. Common * Appw! 


the Law, v. 
Common. 


1 Inſt. 122. a. 
2 Saund. 327. 


Plowd. 161. 
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Common may be throughout the Year ; or limited to a certain Tine 


A Releaſe of all Actions © before the Annuity is behind, ſhall nu 
Releaſe the Annuity. 2 9 


For Recovery of an Annuity no Action lieth but a Writ of ha 
nuity. * wh [5 | 


a Man hath in the Land of another. It is either Common of 97 
ſture, Piſcary, T _ or Eflovers. wy, Ft ers 

1. Of Common of Paſture ; and of the Intereft of the Lord ani 
Commoner therein, , . 

Common of Paſture is a Right of putting Beaſts to Paſture in au 
ther Man's Soil. | . 8 
Of which there are f Four Kinds, (viz.) Common Appendyy 
Appurtenant, Pur Cauſe de Vicinage, and in Groſs. There can be 
no other Sort of Common of Paſture, as by Reaſon of being an I; 
habitant in the Town, G. 1. Common Appendant is a Right he 
longing to one's Arable Land, of putting Beaſts: Commonable ino 
another's Ground to Feed there. Ibe Commencement or Common 
Appendant was thus, When a Lord enfeoff d Another with Aube 
Land to hold of Him in Socage (i. e. By Service of the Plough) 
The Feoffee for the Maintenance of His Service had of Courſe, x 
implied in the Feoffment, Common in the Lord's Waſte for his (x: 
tle which ploughed and manured his Land. This was for the Main 
tenance and Advancement of Tillage, which is much reſpected and 
favoured in Law. So that Commonable Beaſts are thoſe which ar 
employed for the Maintenance of the Plough, as Horſe or Ox, Kin 
and Sheep to Compoſt the Land. It 1s of Common Right, and one 
needs not to preſcribe for it, tho* it muſt be by Uſage Time out d 
Mind; but then it is ſufficient to ſay, That it is only Appendant u 
Ancient Arable Land ; and is only for Cattle to Manure the Land 
It cannot be Appendant to a Houſe, Meadow, or Paſture, unleſs the 
Houſe is built on the Land, and the Meadow or Paſture wer 
Arable at the Beginning. For tho' it is Meadow or Paſture, yetits 
eſteemed as Arable, becauſe it may be ploughed. * This Sort 0 


—— nnn 2 


Ke OO ER, 


BY CYI9 


or on Condition, to a certain Number of Beaſts by Uſage ; tho it s 
in its own Nature without Number, becauſe one muſt have ſufficent 
Paſture for his Beaſts; and Meaſurable according to the Quality aut 
Quantity of the Freehold, to which one Claims Common Appet 
dant. Regularly this Commoner may not Uſe the Common, but 
with his own proper Beaſts that are Levant and Couchant on tit 
Land. He may not Agiſt the Beaſts of a Stranger, but He may pul 
in the Beaſts of a Stranger if He hath any Temporary or Special fr 
perty in them; as if he borrows or hires them to Compoſt the Land 


nant is a Common belonging to an Eſtate for all Manner of Beil 
Commonable or not Commonable, as Hogs, Goats (not Geele) O 
If He that has ſuch Common put in the Beaſts of Another; He x 
Treſpaſſer. Common Appendant and Appurtenant are often Wl 


founded, but they differ in ſeveral Particulars. Common App# 
- 141 


. 


— eter 


(f) Argumentum a Div ifione eſt For tiſimum in Jure. 6 Rep. 60. 


# Laws 'of England. 197 


„an may be to 2 Houſe, Meadow, Paſture, as well as to Arable (04 Rep. 37. 1 
Land; and ought to be preſcribed for by Special Words, as againſt . | oo 
Common Right 3. Altho* it may be created at this Day by Grant; * 4 
and it may be ſevered from the Land to which it is Appurtenant. 
By urchaſing Part of the Land, this Common cannot be appor- C1) 1 Ing. 
Fog ; Otherwiſe by Alienation of Part. Now Common Appendant 122. a. 
(25 hath been {aid) belongs only to Arable Land; for Commonable 3 Rep. 18. 
Beaſts only, 15 of Common Right ; cannot be created at this Day; 137, 138. 
may be Apportion'd. [See Poſtea.] 3. Common, by Reaſon of 
| Vicinage (becauſe Of Neighbourhood) is a Sort of Common Appen- (!) 8 Rep. 78, 
dant, and is where the Tenants of Two Lords (which are ſeiſed of 79; . 
Two Towns lying next to one another) have uſed Time out of Es 
| Mind, to have Common promiſcuouſly and * proportionably to their (-) 7 Rep: 5. 
Extent of Common on both Sides for all Manner of Beaſts Com- 
monable. No Man can put his Beaſts therein; but they muſt Eſcape 
of themſelves from one Field to another, by Reaſon of the Neigh- 
hourhood. And this the Law ſuffers to prevent Suits in open Coun- 
tries. Now this Sort of Common being but an Excuſe for Treſ- (n) 1 Inf. 
raſs, one Town or Manor, where the Waſtes of Two Lords lie to- Reb. 28 
gether, may Encloſe againſt the other. [For Shack Common in the nba 
County 0 Norfolk, See 7 Rep. 5. 4. Common in Groſs is a Li- (e). Inft. 
deny of Commoning conveyed alone without Land by Deed, or 35, 574. , 
gain d by Uſage, Time out of Mind. So that Common Appendant 4 Rep. 30. 
cannot be Common in Groſs. 
Of Common Appendant, Appurtenant, and in Groſs, Some are 
for a Certain Number of Beaſts, directly (as for Ten Cows) or by 
Conſequence, (vix.) for ſuch as are Levant and Couchant on the 
Land. Some Uncertain, as Common Sans Number' in Groſs ; and 
yet the Tenant of the Land may have Common there alſo, This 
Common cannot be Divided or Apportioned, nor give a Woman Ti- 
tle of Power. Common Appendant by? Uſage may be limited to a (z) : Int. 
certain Number. But Common Appurtenant muſt always be for . Roli. ,, 
thoſe that are Levant and Couchant. It is called Common Sans 398. © 
Number, becauſe it is uncertain how many they are to be; there be- 
ing more in ſome Years than others. 
New erected Cottages, tho* they have Four Acres of Ground (4) 218d. 24e. 
* 2 them, ought not to have Common in the Waſte of the 
r 
Further, in Common of Paſture, there 1s an Intereſt of the Lord, 
and an N of the Commoner. 
1. As to the Intereſt of the Lord. The Lord of a Manor ſeiſed of (r) i Inf. 
the Waſtes in which the Tenants have Conmon may Depaſture there * 4. 
of Common Right. A Preſcription to exclude him is againſt Law. 
lis Right is implied in the firſt Grant, tho' one may preſcribe againſt 
te Lord or Owner of the Soil, from ſuch a Day to ſuch a Day, or 
In ſuch a particular Place, and ſo exclude the Owner. / If the Lord Hi Roll. 
rants Common Sans Number, yet there muſt be left ſufficient Com- Abr. 396-399, 
Wn for the Lord's own Beaſts. If a Commoner * ſurchargeth the (2) 1 Sauna, 
amon, i. e. if He puts in more Beaſts than he ought, the Lord 345. 
My Diſtrain. He may make a Pond on the Common, if there is 
ficient Common left. [See 43 Eliz. chap. I.]! He may have («) g Rep. 
in Action of Treſpaſs done in the Waſte or Common, be it Little or 113. 
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; (x) 2 Inſt. 86, 
$7 414 475. Groſs, &*c. For the Words of the Act are, That they ſhall have « 


0) Nan 
3 Ant. 204. Tenant's Ground, the 


(z) 1 Roll. 
Abr. 406. 


(a) 2 Inſt. 88. a break Down an Incloſure, if the Lord doth inclofe Part and leave 


(5) 1 Roll. 
Abr. 406. 


(c) 2 Cro. 
271, 272. 


Ey Occaſion of a Mind. mill, Sheep-cote, Dairy, enlarging of a Cm 
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By the Statute of Merton, or 20 H. 3. chap. 4. The Lord may A 
prove againſt bis Tenants, (i. e.) the Lord may encloſe Part of 1 
Waſte, Woods and Paſtures, for 2 and Diſcbarge it from J. 
ing Common; if he leaves Common ſufficiem, ; ke. 


» But there is no Approvement by this Act againſt a Cm A 
much Paſture as ſuſficeth for their Tenements. 
By Weſt. 2. or 13 Ed. 1. chap. 46. The Statute f Merton ft 
not only Bind the Lord's Tenants, but Neighbours alſo, which clan 


Common of Paſture, as Appendant or Apprurtenant, - to their T, 
ments. And none fhall be aggrieved by Writ for Common of pala, 


neceſſary, Curtilage, &c. 


This the Lord _y do; and if the Lord hath Common In 4 
enant may Approve, for the Lord is a Nei. 

bour. 

A Cow-Houſe, a Houſe for Dwelling of a Beaſt-Keeper for the 

ſafe Cuſtody of the Beaſts feeding there, Ic. is within the Equity 

the Statute, tho* ſufficient Common is not left, 


The Act ſays further, F any (upon juſt Title of Approvement ) d 
make a Ditch or Hedge for that 1 which afterwards is thr 
Down by Perſons unknown, the Town adjoining may be Diftraind 
to make ſuch Ditch or Hedge at their own Coſts, &c. | See 1 Geng 
chap. 48. 6 Georg. chap. 16. Seealfo 2 Inſt. 474, Cc. | 


Theſe Statutes are confirmed by the 3 Ed. 6. chap. 3. and Trab 
Damages given. 

[See 22 Ed. 4. chap. 7. 35 H. 8. chap. 17. Concerning the Enclo- 
ſure of a Foreſt or Chaſe, &c. to exclude Commoners ; and for Ob- 
ſervations on thoſe Acts. See the 8 Rep. 136, 137, 138. ] 


See 12 Ann. chap. 4. Seſſ. 1. For making Inc laſures of ſome Jan 
of the Common Grounds in the Weſt-Riding in the County of York, 
or the Endowment of poor Vicarages and Chappelries for the btn 
Support of their Miniſters. | 


2. The Intereſt of the Commoner appears in theſe Particulars fl 
lowing with Reſpect to the Lord, a Stranger, and other Commoner:. 
1. As to the Lord; tho' it is not the Commoner's Common = until 
His Cattle hath taken the Graſs with their Mourhs ; yet He maj 


not ſufficient Common in the Reſidue. “ If the Lord ploughs tit 
Land and ſows it, yet the Gommoner may put in his Cattle, and 
juſtify the ſame, becauſe the Lord hath begun to do Wrong, If the 
Lord erects a © Rick of Hay in the Common, and the Commoner 
Beaſts eat the Hay, it is juſtifiable. Neither can the Lord chaſe the 
Beaſts for the Wrong done by himſelf. By the ſame Reaſon that the 


Lord may ere& one Stack, He may erect Twenty, and ſo Defeat = 
0 
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Grant: If the Lord makes 4 Cony-Burroughs in the Common, (4) : Ron. 


2 — 


own 


2 cannot juſtify the Killing of them; but each Commoner may 


bring his Action for the Damage. If the Lord Surcharges the Com- (e) F. N. B. 
mon, the Commoner may not Diſtrain them Damage-Feaſant in his =... 
wh Soil, unleſs ” Cuſtom; but He may have an Action. The 
Lord may not dig 7 Pits for Gravel or Coal; for the Statutes afore- (H :$id. 106; 
ſaid allow Improvement only 3 The Lord 8 without g) 1 Roll. 
preſcription may Agiſt the Cattle of a Stranger. 2. As to Stran- * 
ert, A Commoner may Diſtrain their Beaſts * Damage - Feaſant in (0 Rep. 
55 own Name; or every Commoner may have an Action of the | Roll. br. 
Caſe; For the Beaſts may be gone before they can be taken Damage- 405. 
| Feoſant. He ſhall not have an Action for every ſmall Trefpaſs ; but 
bor ſuch whereby he hath loft his Common. If a Stranger comes 
and takes away the Turf, the Lord only has an Adion; but the (% 1 Roll. 
Commoner may have his Action for Entering with Horſes and Carts, pn 89, 3985 
and thereby impairing his Common. A Commoner may Licence a 
Stranger to Feed in the Common with ſuch a Number of Beaſts as 
He himſelf might have done, to manure His Land; but He cannot 
Agiſt, or take in the Beaſts of a Stranger for Money. 3. As to other SCP 
Commoners ; * If any Commoner encloſes the Common, or builds a (t)gRep.11 3; 
Houſe on the Common, every Commoner hath his Action for his pri- 
vate Damage. A Preſentment in the Leet for ſuch an Encloſure to 
the Common Nuſance of the Inhabitants, is void; for it is no publick 
or Common Nuſance. If a Commoner hath Common for Ten 
Beaſts, and He puts in more, the Surpluſage beyond the Ten may be 
taken and impounded for Damage-Feaſant by any other Commoner. 
Ou. If the Remedy ought not to be by Preſentment in the Court- 
Baron, or by Action of the Caſe ?] It is certain, that where there is a 
Colour of Right, One cannot Diſtrain the Cattle of Another Commo- 
ner. [See I3 Ed. I, chap. 46. Concerni ng Approvement, ante, And 
For the Intereſt and Power of a Commoner more at large. See 
Bridg. 10, 11. Godb. 123, 124. 2 Leon. 201, 202, 1 Rolf Abridg. 


405. N 

The Writ of Admeaſurement of Paſture is diſuſed; and the Com- 
_ uſually ſue one another by Diſtreſſes, Actions on the Caſe, 

4 1 

The 1 of Common as well as of Rents is uſually fet- 
tled by Agreement, and ſo is Extinguiſhment of Common (as by Pur- 
Caſe of Part of the Land) prevented by Covenants. ! But if there /1) 4 Rep. 
ae no Covenants, Common Appendant ſhall be apportion'd of 37: 38. : 
Courſe (not extinguiſhed) upon Purchaſe of Part of the Land ; be- 4 ; 
Quſe it is of Common Right. But no other Common upon Purchaſe ! Intt. 122. a. 
Without Particular Agreement. Common Appendant and Appurte- 3 mo 
mnt ſhall Both be apportion'd by Alienation of Part of the Land, to 
wich Common is Appendant or Appurtenant. A Releaſe of Com- 
mn in One Acre is an Extinguiſhment of the whole Common. U- 
my of Poſſeſſion of the whole Land to which, &c. and of the whole 

din which, &c. makes an Extinguiſhment of a Common Ap- 
1 [See Of Apportionment and Extinguiſhment of Rent, 

* | 
dee 32 H. 8. chap. 13. Concerning the putting Stone-Horſes and 
dabbed Horſes 1 5 and the Driving of Foreſts, 3 

om- 


ores them with Cones, altho” He had no Warren, the Commo- 9, 405. 


—— 


han th — 


—— 


Commons, Sc. every Lear. See alſo 4 Int. 309, 310. The g BN. 
chap. 8. Excepts Stone-Horſes above Tuer Hands High in the N 
Grounds, Ac. The 21 Fac. 1. chap. 20. Enacts, That the 32 x; 
chap. 13. ſhall not extend to the County of Cornwall. See tho 
22 Ed. A. chap. 17. 35 H. 8. chap. 17. 13 Eliz. chap. 25. H. 18, For 
Preſervation of Woods. n ; ö 
Thus of Common of Paſture. wee. - PE 

2. Common of Piſcary is a Liberty of Fiſhing in another Ny, 
Waters. And if one Claims to have a Common of Piſcary or Be, 
(ng. Fiſhing to himſelf, it is againſt Law, and the ® Owner {hall ih 
5 Rep. 34. there. But one may Preſcribe to have a Separate Right of Fiſſi 
r Ventr. 391. in ſuch a Water, and the Owner of the Soil may there be excluded 
: Saunt: 326. And if one does Grant? Separalem Piſcariam, the Soil doth not yu 
(») r Inft.4-b. nor the Water, but only a particular Right of Fiſhing. And if one 

Grants his Water, the Soil doth not paſs, but only the Piſcary with. 
Ce) i Int. in the Water. A Piſcary incertain (as a Common Sans Number) 
W cannot be Divided amongſt Coparceners. See of Coparceners, chop. i. 
ante, EDT BEES . 
(#) 2 Inft. 7 = Man may make ( ow 


ids Vivers or Viviers) in His Our 
23 138 Ground, becauſe it is Matter of Profit, and for Increaſe. of Viquaz 
| ' [See the Statutes of Weſt. 1. chap. 20. or 3 Ed. 1. chap. 20. 5 Elz 
chap. 21. 22 C 23 Car. 2. chap. 25. 4 0 5 V. &. Al. chap. 23. 9 4m 
chap 26. 1 Georg. chap. 16. Concerning the Deſtruction of Fiſh in ſi 
veral Waters, &c. But Kidels or Open Wears are forbid by the 
Common Law. [See Magna Charta, chap. 23. 
3. Common of Turbary (from Turba, an Old Latin Word fir 
Turf) is a Licence to dig Turf upon another's Ground, or in the 
Lord's Waſte. The Owner of the Soil cannot be excluded. It mul 
(a) 4 Rep.37- be Appendant to an 4 Houſe, not to Land; for Turfs are to be ſpent 
or burnt in a Houſe. It alſo may be Appurtenant, or in Gr 
(r) Inf. r But this Right of Digging Turf does not convey the Land, nor the 
1 Trees, Mines, Gc. There is alſo a Common or Liberty of Digzin 
Coals, Gravel, Sand, &c. which may be cafily underſtood by whit 
has been already ſaid concerning Turbary. 
(/)rInft.qr.b 4+ Common of Eftovers, when reſtrained to Woods, is a Right 
2 Inft. 18. of taking Wood out of another's Wooods for Houſe-bote, Plough-bots 
and Hay-bote. Eftovers in the French, and Bote in the Saxon Lat 
guage in this Caſe denote Allowance, Compenſation or Satisfaction 
for theſe Three Purpoſes. Hence comes our Common Phraſe to git 
to Boot. Houſe-bote is a Right of taking Timber to Build or Repat 
the Houſe, or of taking Wood to Burn in the Houſe, which is al 
called Fire-bote, Plough-bote is a Right to take Wood to Repall 
- Ploughs, Carts, Harrows; and for making Rakes, Forks, Oc. H 
bote or Hedge-bote is a Right to take Wood to Repair Hedges, Tale 
Gates and Stiles to ſecure Encloſures. [See Of an Eftate for Lf# 
and Tears, chap. I. ante. | | 
(2) 4 Rep, - * If I Grant to one 2 to Burn in his Houſe, or if He hut 
87, 8. jt by Preſcription, and he only alters the Rooms and Chamber 0 
his Houſe at his own Coſt, without making new Chimneys, ( 
which a Prejudice may come to the Owner of the Wood, or tho H 
builds New Chimneys, or maketh a New Addition to his Old Hou 


He ſhall not loſe his Preſcription. But He cannot ſpend ang fo 
—— Dreesen ce b a as 0¹ 


. 
; . N 4% 
at » 


Ch.2, Lame of England. 
ert in the New. Chimneys, or in the Part newly added. When 
1 Honſe, has Hfeuers Appendant or Appurtenant to it, and the 
Houſe is Overthrown by Wind, or by any other Act of God, or by 
Default of the Owner, if the Owner Re- builds it in the ſame Place, 
and in the ſame Manner as it ſtood before, He ſhall have the ſame 
Eſtovers continued, becauſe the Land, the Foundation of the Houſe 


doth continue. 


VII. A Way (Chimin) here is a Right of going over another Man's of « way. 
an may be Divided into Private, Common and the King's High- 

u. 1. A Private. Way is a Private, Paſſage leading from one («) 1 Vent. 
certain Place to another, as from a Houſe to Church, to a Private "39: 

Houſe, Village, or to the Fields. This is to be repaired by the Vil- 

lage or Hamlet, or ſometimes by a Particular Perſon, And if it is (x) 1 Inft. 
ſtraitned, or if a Bridge which another ought to Repair is decay'd, 22 4a 
an Action of the Cale lieth here, but not an Indictment. One or zor. 
more may have a Liberty to paſs there by Preſcription or by Cove- i Ventr.208. 
un. And this may be a Way in Groſs or Appendant to a Houſe or 

Land. 2. A Common Highway 1s that which leadeth from a Village 

into the Fields. The Freehold and the Profits are in him that hath 

the Land next adjoining. And if it be ſtopp'd, I have no Remedy 

but by Preſentment or Indictment. An Indi&ment will alſo lie if it 

is a Common I Footway. 3, The Aing's Highway is that which G) » Ventr. 
leadeth from Village to Village, or from Town to Town, and is a *** 
Way for all Travellers, and doth communicate with a great Road, 

Ne. [See of the Surveyors of the Highways, Book 1. chap. 7. 
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VIE. The Alalture of a Mill, ¶ Molitura) is the Toll that a Miller of the Mul- 
takes for Grinding Corn. This Toll ought to be according to the 8 of a 
Standard, {| See Of Deceit and Cozenage, Book 3. chap. 3. : 


IX. A * Corody is an Allowance of Meat and Drink, Clothing, of Corodics 
Lodging, c. for neceſſary Suſtenance. Some Corodies are of Com- and Penſions. 
mn Right, and might be aſſigned by every Founder of a Religious g Tee 
ouſe in the ſame Houſe, when they were ſtanding, to any Perſon Corody. g 
that He ſhould appoint. But Tenure in Frankalmoign was diſcharg- Finch. 162. 
dl of all Corodies. Some began by Grant by one Man to another for 

Life, Years, in Tail or in Fee. A Chamber may be Part of a (0 1 Ing. 
ody. And He that hath the Corody hath but his Habitation in 122. * 

be Doe. as a Fellow of a College hath but an Habitation in 

us Chamber. 


lt appears by the 34 £9 35 H. 8. chap. 16. That Corodies belonged 
0 bibops from Monafteries. = 


15 — Right Penſions are due to the King out of Every (0 F. N. p. 
diſloprick, _ | 230. 
Corodies are turn'd into Penſſons and Money at this Day. [See 

N. B. 230, 231, 232. and of Penſions, Title Tit hes. and How Tit hes 

ay be Recovered, ſupra. See allo the Statute of CircumſpetFe aga- 

" 13 Ed. 1. 34 & 35 H. 8. chap. 19.] 
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202 An lilitute of the 

of o. K. 1. Of an Office- and its Nature. 2. Who is Capable of , 

| Office. 3. Where Offices may be Executed by Deputy. 4. When 
Officers may be Oufted. 5. Where Offices may be Forfeited, 

1. An Office is a Function, by Vertue-whereof a Man hath ſom 


Employment under the King, or under a Common Perſon or $1, 


CE 


ject. Such an Office * be of Inheritance in Fee- ſimple or Fee tal 5 
(:)gRep- or it may be for Life, Years, or at Will. But Offices of Try h 
97. which concern the Adminiſtration of Juſtice cannot be granted fy D 

: Years; for then it would go to Executors or Adminiſtrators, If; T 
(a) i Inſt. 4 Houſeor Land belong to an Office, by Grant of the Office b Deed, F. 
2 the Houſe and Land paſſeth without Livery and Seiſin, as belong al 

tthereunto. | | ſh 
Ce) 1 Inft. 2. The © King is Capable of an Office, not to Uſe but to Gram. b 
en . f But He cannot by Letters Patent ere& New Offices with New Fee, A 
(f) 2 Inſt. or grant New Fees to Old Offices. 0 
533» 5345 very Subject is Capable of an Office. But the Grant is 8 void if - 


. Init. He is Unexpert in ſome Sort of Offices, as thoſe that concern the A. 

3 5 7 miniſtration or Execution of Juſtice, &c. [See 12 Rich. 2. chap, 2] 

3 Koll. Kbr. No Man, tho' never ſo Skilful, is capable of a Judicial! Office in 

286. k Reverſion. Therefore Stewardſhips of Court-Leets cannot he 

| ay Rep. granted in Reverſion, becauſe Stewards of Court-Leets are Judidil 
x Inſt. 3. b. Officers. But Stewardſhips of Court-Barons may be granted in Re: 

verſion; becauſe thoſe Stewards are not Judicial Officers 1n all Thing | 

that relate to the Court-Baron. (Q.) Miniſterial Offices may K 

(i) 4 Inſt. Granted in Reverſion. | See of Leaſes, chap. * Where one Offen 

In is under the Correction of another, both Offices ought not to be Gratt 
91. ed to the ſame Perſon. * Ancient Offices muſt be granted in ſud 

[pe Form, and in ſuch Manner as they uſed to be; unleſs the Alteration 

7 is by At of Parliament. An Officer that is conſtituted by Statute, 

4 Inſt. 75, hath no more Authority than the Statute gives him; for He can 

75 _ Preſcribe as an Officer at Common Law may. An * Infant or M- WF" 


nor is not capable of an Office or Stewardſhip of the Court of a Mz 


267. | 
. Inſt. nor, either in Poſſeſſion or Reverſion. [But Quære, and ſee Dir l 
. vers's Abridg. Title Infants, 774. See the 5 Ed. 6. chap. 16, G. Ne 
Infra. | 4 
e 


See the 6 Rich. 2. chap. 9. 3 H. 8. chap. 8. Concerning V1Rualles 
See the 13 Car. 2. chap. 1. Title Corporations, Book 1. ch. 
25 Car. 2. chap. 1. Shewing, That Officers (having Office Civil 
Military, &c.) muſt take the Oaths of Allegiance and Supremad, 
Receive the Sacrament, Ac. or elſe are adjudged to be uncapabled 
the Office. | 
[See of Offences Againſt the Eftabliſh'd Church, Book 3. chap. 3) 


By the 1 W. & M. Seſſ. 1. chap. g. New Oaths of Allegiance 9 ſ V* 
; 3 appointed are to be taken under like Diſability. [See 7 91 
W. 3. chap. 27.| 


. 


By 1 Georg. chap 13. An Abjuration Oath is added, and inclul 
all 1 Perſons admitted to Benefices, &c. [See 9 Ann. ch 
20, For the more eaſy trying the Rights of Offices.] el 


1 


— — — 
* 


(h) Officia Zudicialia non Concedantur antequam vacent. 11 Rep. 4. 


* 


$a" 


Denizens or Naturalig 


B che 12 W. 3. chap. 2. 1 Georg. chap. 4. and 29. Aliens, tho 
wb 4. are incapable of any Office of Truſt, © 


eitber Civil or Mi litary. 


ranted to one to execute by Himſelf or Deputy, or the Deputy of Perk. Tit. 
his Deputy. [But ſee of the Under-Sberiff, Bork 1. chap. 5 A EI 101. 
Deputy is He that Excerciſes the Office in another Man's Right. 9 Rep. 47, 
There is a Difference betwixt a Deputy, and an Aſſignee of an Office. 70.2 
For an Aſſignee hath an Eſtate or Intereſt in the Office it ſelf, and doth hg 
all Things in his own Name; for whom the Grantor of the Office 
ſhall not Anſwer, except 1n Special Caſes. And when an Officer 
hath Power to make an Aſſignee, He may of Courſe make Deputies. 
Alſo when an Office deſcendeth to an Infant, Ideot, ec. He may of 
Courſe make a Ay: But the Superior Officers muſt e Anſwer (o) Dr. 8 
for their Deputies in Civil Actions, if they are not ſufficient to An- $44 Dial. 2. 
ſwer Damages. In Criminal Caſes, Deputies muſt Anſwer for them- 51547 91 
ſelves. [See of Unaer-Sheriff, Book 1. chap. 7. and Of a Steward of 466. 
a Court-Baron, Book 4. chap. 1. and What Officers may make Depu- * 
ies, 2 Roll. Abridg. 154.] | 


By the 1 H. 4. chap. 13. and 4 H. 4. chap. 20. Cuſtomers or Con- 
grollers in every Port of England, ſhall be Re ſident — their Offices 
bn ue Perſon, _—_—_ making any Deputy. | £7 

By the 4 H. 4. chap. 21. Searchers in the Ports of Enel 
nt 45 by Deputy. | England b 


See the 2 H. 6. chap. 10. Concerning Officers that may make 
Veputies, | 5 | 

dee the 5 Ed. 6. chap. 16. Concerning the Sale of a Depuration of 
in Office, infra. | 83 * 


By the 1 W. & M. Seſſ. 1 chap. 18. Diſſenters from the Church of 
a Poſes to any 4 Office, ꝛcho ſcruple the Taking of 
e Halbe, &c. may execute their Office by a Deputy, to be allowed 

RE on WINS BY tet 4 


4 The Grantor may lawfully 2 Ouſt and Diſcharge his Offic In 
or Life, Sc, at Pleaſure where He Gi no aber Su t, but a Cal. 427 2 5 
eral certain Fee; as Bailiff, Receiver, Surveyor, Auditor, &c. the . 597560. 
cle of which are but Labour and Charge to them. Yet He 
= have his Fee. But where the Fees are to be taken out of the 
> 5 appertaining to the Grantor within his Office, and where the 
e it ſelf is profitable to them, there the Grantor cannot dif- 
Jin Officer of his Service. As if a Man doth Grant to another 
I ice of the Stewardſhip of the Courts of his Manors, even with 
2 Fee, He cannot diſcharge him at Pleaſure, becauſe he hath 
7 dend Profits belonging to his Office. So it is as to the Of. 
E . Keeper of a Fark; for He hath not only his certain Fee, 
Ther, g ts and Avails in reſpect of his Office, as Deer-Skins, &c. 
the A no Man ſhall make void his own Grant to the Prejudice 
Mater, ee. But if Bailiffs, Receivers, Cc. that have only a 
eral Fee, have their Offices granted by Patent for Life or 
E e | Years, 
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3 Offices may be executed by * De , where the Office may be (i) Lit. TR 


Inſt. 114. 9 
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Tears they cannot be removed at Fleafure; much leſs can Steward 
(0 Lit. 378. of: Gaurts, G. if the nt. 

Private Offices granted by Deed, the Grantor or his Heirs may lap. 
fully turn out the Grantee, if he doth not well and truly execut: 


hold their Offices by Patent. 2 But 28 |, 


the Office, For the Eſtate which he hath in the Office is upon: 


(r ) Rep. 
O. 


2 Ang. 233.a, Of Juſtice, or the Commonwealth. Here a Nox-ufer is a Cauſe d 
 Coke'sCompi. Forſeiture. But Now-nſer. of itſelf, withour ſome ſpecial Damage 
Copyh. S. 45. ig no Forfeiture of Private Offices. The fame may be faid of a J. 
fuſer to execute the Office upon DE | 
(/) Lit. 378, By / Miſ-yſer, as if a Keeper of a Park kills any Deer without 
Warrant, or cuts down any Trees to his own: Uſe, &c, it is 


37% 
1 Inſt. 333. b. 


(t) Kitch. 
287. 


(u) 1 Inſt. 
8 Rep. 44+ 


233. b. b t 
Cnbdenca, as in Caſe of Offices, an Infant or Feme-Covert, not cb 


Nomination to the faid Office, or Deputation thereof, But that il 


(&) 2 Ventr. 


188, 213, 
267. 


Condition in Law, (via. ] To do his Duty in it. 


the Law. And thus a * Deputy by his Mifdemeanour may make hy 


5. Offices may be Forſtitad hy Common Law, and by Statute, 
1. By Common Law, as 5 . 
By ” Non-uſer of Publich Offices which concern the Adminiſtratich 


Requeſt; 


Forfeiture of his Office. For this and ſuch like Offices are founded 
upon Skill and Confidence, and are Conditions annexed to them hy 


Officer loſe his Offiee. But not the Mifdemeanour of the Grants 
for Life; for he ſhall forfeit only his own'Eſtate. Thus if a Sten. 
ard burns the Court-Rolls, taketh a Bribe, &c. he forfeits his Office 
his Mif-aſer, Where the Condition in Law requires Skill 200 


ſerving it, forfeit their Intereſt, whether they come to the Office by 

Grant'or Deſcent, But if an Inſant or Feme-Covert break a Cond: 

tion in Law that requires no Skill or Confidence, this is no abſolu 

Forfeiture, Yet here a Condition in Deed binds Them. 
2. By Statute. | 


By the 5 Ed. 6. chap. 16. None ſpall ſell any Office or Deputatin 
of the ſame, or any Part thereof, or take any Reward, or Proni| 
thereof, or make any Agreement for the Reward for the ſame Dire 
or Indire4ly,. if the Office ſpall concern the Admimftration, In 
ceedings, or Execution of Fuſtice, or Clerkſhip in any Courts of It 
cord, or concerning the King's Revenue, Account, Cuſtoms, or ay 
Attendance in any Cuſtom-Houſe, Aulnage, Auditarſpty, Survey g 
the King's Leads, or the Keeping of any of His Majeſty's Coſi 
or Fort g; in Pain that the Seller of fu Office or Deput ation ſball us 
only loſe and forfeit bis Right and Eſtate therein, or the Gift 


Buyer fhall immediately be Diſabled to enjoy the ſaid Office or Ds 
putation. Provided, That this 25 ſhalt not 1 to any Office 
Iberitance for the Keeping of a Foreſt, Chaſe, Park, Houſe, Nam 
Garden, nor to the Tiboo Gf Fuſtices, or Juices of Aſſiæe, but tha 
they may Grant Offices as before. Alſo alt Acts done by am Off 
removeable by Force of this Ad ſball be good in Law until le be t. 


moved, 


* It hath been Reſolved, That the Office, of Regiſter to as lc 
deacon being forfeited by this Statute, the Right of 1 
| | | „ ——ꝗ—: 
Y Ing Quis delinguit, in es de Fins off puniendus. 1 Inſt. 233. b. 


: — 


— 
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1 -oointing a Regiſter did Devolve to the Crown: by Forfeiture, and 
abe che Biſhop of the Dioceſe, ) ſuch Offices ns to the Right) G 8 Rep. 
re dererminable at Common Law. | 47. 
gee 12 Rich. . chap. 2. and of Bribery, Book 3. chap. 3. 5 

See alſo 13 Car. 2. Stat. 1711 25 Car. 2. chap. 2. 1 W. & N. 

KI. 1. chap. 8. and 21. 7 8 V. 3. chap. 27. 5 Ann. chap. 31. 

9 Ann. chab. 20. 1 Georg. chap. 13. 3 Georg. chap. 15. 5 Georg. 

chap. 6. dee the Statutes concerning Under-Sheriff, Bailiff, Gaoler, 


Book 1. chaps 7+ ib 4 

hy ile 1 Ann. chaps g. No. Office Civil or Military ſhall be void 
by. the Death of the King. But ſhall continue fix Months, unleſs 
8 Superſeded, or made Void by the next Succeſſor. 


| XI. Of Franchiſes, wherein I ſhall ſhew, 1. What is a Franchiſe. Of Franchi. 

2. Their ſeveral Linde. 3. What Franchiſes ought to have Alow- © 
ance; and what not. 4. How Franchiſes may be Forfeited. 

1. What is a Franchiſe ? ; 

A * Franchiſe or a Liberty is a Royal Privilege in the Hands of a (z Finch. 
Subject, either by Charter of Letters Patents or Preſcription. All Li- 164. 
derties are derived from the Crown, and therefore they are Extin- 

| guiſhed if they come to the Crown again by Eſcheat, Forfeiture, 

Kc. A Franchiſe or Liberty may be veſted in Bodies Politick or (4) F. N. B. 
Corporations, Aggregate or Sole, or in many Perſons that are“ not 5 
Corporations, (as Counties, Boroughs, Towns) or in a ſingle Perſon. oy TY” 
One Liberty cannot be granted to the Prejudice of another that was 

granted before. For Priority of Grant is to be regarded. 

2. They are of Different Kinds. The Chiefeſt of them is the 
Principality of Wales, the Counties Palatine of Lancaſter, Dur- 
b, Cheſter, Ely. Next Counties, Hundreds, Cinque Ports, Ports 
of the Sea. Then there is a Liberty of having a Leer, Manor, or 
8 Lordbip, a Liberty to make a Corporation, to have a Coroner, to 
"HY fold Pleas, and to have Cogniſance of Pleas, Gaols, Bailiwicks of 

Liberties, and Return of Writs, the Liberty of a Foreſt, Chaſe, Park, 
eren, Fairs and Markets, Felons Goods, Goods of Fugitives, of 
1 thoſe put in the Exigent, Deodands, Treaſure-Trove, Waifs, Eſtrays, 
Veet of the Sea, &. OSD 
Of the Principality of Wales, and the Counties Palatine, I ſhall 
oy omething hereafter in the Fourth Book, chap. 2. I have men- 
ond Counties and Hundreds in the Introduction. Cinque Ports 
ball be ſpoken of too in the Fourth Book. Of Gaols and Coroners, 
er Book 1. chap. 7. Of Corporations, chap. 8. Of Manors and 
Lirdſhips, ſee Book 2. chap. 1. Book 4. chap. 1. and of Leets, 


d | 44. chap. 1. 
4 lt is Neceſſary to ſpeak here only of Liberties to Hold Pleas, and 
o have Cogni ſance of Pleas, of Bailiwicks of Liberties, and Return 
of Writs, of the Liberties of Foreſt, Chaſe, Park, Warren, Fairs and 
? rtets, Goods. of Felons, Fugitives, of thoſe put 1n the Exigent, of oy tack. 
f Deodands, Treafure-Trove, Waifs, Strays, Wreck of the Sea; which 166. 
1 Liberties: uſually drawn into Queſtion. 1 Inſt. 114. b. 


2 Inſt. 71. 


* The Liberty to Hold Pleas (Tenere Placita) is to have a 4 Inſt. 3, 
- utt of one's own, and to hold it before a Mayor, Bailiff, Sc. in 224. 
uch a Place, according to the Courſe of the Common Law. Herein 2%]. Abr. 
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One preſcribe : But the Cauſes here may be removed to 
ö Such are the Courts in 3 which © 
merel 1 ode qa BY | | 
4) 1 Inſt. 2. To have 4 Cagniſunce of Pleas, (Copriitianem Placitorum) i; 
9 b. have Power to draw Cauſes out of the King's Courts into Na 
1 fd. 140. with an Exciuſive quriſdiction. This lieth not in Preſoription, hy 

8 Rep. 118. 1y Demand of the Lord; and is always of Record, and claimed 

2 Cre: 343, Charter. The 1 of Wales, the Counties Palatine, 
692. Cinque Ports, and the Univerſities, are Juriſdictions exempt, a 
2 Dany: 27: have Cogniſance of Pleas. But * theſe particular Juriſdictions den. 
7 Iſt. gating from the Juriſdiction of the General Courts of the Commy 
548. Law are always to be taken ſtrictiy. [(See of the Courts of th 

Cinque Ports. | | een die WH 
3. A Bailiwick is that Liberty which is exempted from the Sherif 
of the County over which the Lord of the Liberty appointeth a By. 
liff to do ſich Offices within hrs Precinct, as an Under-Sheriff doh 
at large under the High-Shenf in the County. Such is the Bail 
of Weſtminſter, of the Dean, and Chapter of St. Paul's, &c. S 
for his Oath 27 Eliz, chap. 12.] ** 
Theſe Bailiffs of Liberties cannot Arreſt a Man without a Wu 
rant {rom the Sheriff of the County. And yet the Sheriff cannot e. 
(f) » Ventr- er the Liberty himfelf at the Suit of a Subject I without this Cat 
Tag. 453. in his Writ, (viz.) Non Omittas Propter Aliquam Libertatem, &. 
" see Weſt. 2. or 13 Ed. 1. chap. 39.] Yet He may Arreſt in Ay 
ſuch Franchiſe upon a Quo Minus or Capi as Utlagatum, and in i 
Writs whatſoever at the King's Suit. If the Sheriff, Sc. doth em WAN th 
the Liberty without ſuch a Power, the Lord of the Liberty ul N 
have an Action againſt Him, tho* the Execution of the Writ ny 
ſtand Good. [See 27 H. 8. chap. 24.] 45 
4. Some Franchiſes (which are not Counties by themſelves, » W. 
Tork, Briſtol, 8c.) have Return of Writs (i. e.) they may mil ( 
Certificate or Anſwer to the Courts above of that which is donely - 
| their Bailiffs, to whom Mandates are directed to execute Mg 
(s) 2 Int. £ This Liberty may be by Grant or Preſcription. When the Baili 
_—_ Returns his Precept, he muſt ſet his Name to it. ! Fines or Ant! 
49. cilaments for inſufficient Return of Writs, or other Proceſs made by 
G) Dr. & the Stewards or Bailiffs of Liberties ſhall be laid upon the Stewats 
> "4 or Bailiffs, and not upon the Sheriff or Lord of the Franchiſe. bi 
the Lord ſhall Anſwer for the Bailiff, if he is inſufficient. ¶ See tf 
Caſe of $ir Robert Atkins, 1 Ventr. 399. and 1 Ed. 3. ch) 
27 H. 8. chap. 24. and ſee Undey-Sheriff, Book 1. chap. 7.] 

(3) 1 Int. 5. A Foreſt ( Ferarum Statio) is a certain Territory of Wood] 
3 Rep. 138. Cround and Fruitful Paſtures, Privileged for Beaſts of Venary ( 
Manw. ch. 1. Venery) or of thoſe that are gotten by Hunting, or for Fowls of Fo 
num. z- reſt, Chaſe and Warren, to reſt and abide there in Safety. Jer 
(k) 4 Int, King may make a Foreſt in his own Ground at this Day, but not in he 
300, 301: Ground of Subjects without their Conſent. This Territory of G10 
ſo Privileged is meted and bounded, and known to be ſo, either 
Matter of Record (by Writ iſſued to the Sheriff of the County, vn. 
ſhall take an Enqueſt of the Place and Bounds, and Return it in 
DA In. Chancery, &c.) or by Preſcription. i By Preſcription it ma N 
* Good in the Grounds of other Men. The King may Grant 4 Food 


2 ka —_— 


FJ} wy) =+ = Vw act a 


2 (0) 4 Inſt. 
d 28g, 298. 


cheir Ancient Forefts over other Men's Grounds, and which were af- 
terwards Difafforeſted by the Statute of Charts de Poreſta, chup. x. 
& 3. The Owner may lawfulty Hunt there, fell Timber, &. as if 
they hall never been Aﬀeoreſted. | e 
dee = 90 Inft. 299, 300. Concerning the Diſpoſal of the King's 
Woods in Foreſts. : NE EO 32 8 
6, A Chaſe From Chaſſer To chaſe) is a Privileged Place for the 
Receipt of Deer, and Beaſts of the Foreft. [See Of a Park, infra.] | 
being of a Middle Nature betwixt a Foreſt and a Park. 2 It is com- (4) 1 Int: 
monly Lefs than a Foreſt, and not endowed with ſo many Liberties, 233 * 
as Officers, Laws, Courts, &c. and yet is of a larger Compaſs than a 
Park, having more Officers and Game than a Park. Every Foreſt is 
a Chaſe, but every Chaſe 1s not a Foreſt. It differeth from a Park 
in that it is not Enclofed. For if it is encloſed it is a good Cauſe of 
Forſeiture; ? tho' it muſt have certain Metes and Bounds. But it (0 4 Inft. 
be in other Men's Grounds as well as in one's own. It is not 317, 318. 
Lawful to make a Chaſe, Park, or Warren without / Licence under (/) 11 Rep. 
the Broad Seal. For this would be to appropriate Beaſts that are Fere 7%; , 
Nature to one's own Uſe. ep | wy 
A Chaſe is Governed by the * Common Law. One may have (7) 4 Ing. 
Common in a Chaſe as well as in a Foreſt; and the Owners of + 315 
Woods may cut down Timber, Fc. without any one's Licence. OF? ; 
Chaſes that were never Foreſts cannot have any * Puxlieu. (x) 4 Inf. 
7. A Park (from Par, to Encloſe) is a Great Quantity of 203" lf 
round encloſed and Privileged for wild Beaſts of Chaſe by the King's 233. «. 
Grant or by Preſcription, No Man now can erect a Park without a 2 tt 199. 
Licence under the Broad Seal. For the Common Law does not en- ? * 
courage Matters of Pleaſure, which bring no Profit to the Common- 
wealth, The Beaſts of Park or Chaſe properly extend to the Buck, 
Doe, Fox, &“. but in a Common and Legal Senſe to all the Beaſts 
of the Foreſt. A Park muſt be Encloſed. For if it lies open, it is a 
good Cauſe of Seifure into the King's Hands as a Thing forfeited. 
And the Owner cannot have an Action againſt thoſe that Hunt in his 
Park, if it lies open. | | 
To a Lawful Park Three Things are required. 1. A Grant or Pre- 
I 2. Incloſures by Pale, Wall, or Hedge. 3. Beaſts of a 


There are Parks in Uſe and Reputation erected without Lawful 
Pp, x ant, and yet are called Parks. I do not ſpeak of theſe Nominal 
10 5. tho the Owner of ſuch a Park may have an Action for Killing 

lg 'ne 


* Parks as well as Chaſes are Subject to the Common Law; and (2) 4 1ns, 
ue not to be Ruled by the Foreſt Laws. A 
Ye how a Keeper of a Park may forfeit his Office. Of Offices, ſu- 


Pa. 5 Georg. chap. 15. Of the Forfeiture and Puniſhment of a 
Keeper 


315. 
(n) IInſt. 5. b. 
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| ; | * * 
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An 7 nſtitute of the 


Keeper of a Park, Ic. for Taking or Killing Deer without Cont, 
the Owner. See allo of Killing Deer by Game-keepers in the Stanz 


concerning the Deſtroying of the Game, Book 3. chap. 3.] 
l [See Weſtm. 1. chap. 20. or 3 Ed. 1. chap. 20. 3 Fac. 1. chay, 1, 
13 Car. 2. chap. 10. 3 £ 4 FV. & M. 82 10. 3 Teng. e 15. 1 
chap. 28. [For the more Eſſectual Diſcovery and Puniſhmen of 
r . YE 
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By the 5 Georg. chap. 188. It is furtber Enacted, That if 4, | 
2 Perſon . ſball...unlawfully Pull down, or 7 5a or cauſe to be & 
 down'or Deſtroy'd, the Pales or Walls of any Park, &c. where Re, 
Fallow Deer ſhall be then kept, and being convicted by Confeſfin, „ | 
Oath of One or more Witneſſes before a Fuftice of. the Conny, J 
ſhall be ſubje to the Penalties of the 3. & 4 W. & M. chap. 10. fr 
killing Any One Deer. (See 43 Eli. chap. 7. 22 C 23 Car. 2. cha.) 
For Breaking down Pales and other Fen ces. 


(a) Termsof 8. A Warren is a Liberty by Grant of the King, or by Preſerizt- 
the Law, on, for Preſervation of Beaſts and Fowls of the Warren. eaſt, x 
1 223. a, Hares, Comes, Ic. Fowls, as Partridge, Pheaſant, Quail, Ral 
8 Rep. 138. Woodcock; or Water-Fowl, as Mallard, Hern, @&c. * A Chat, 
#) Alnft. 318. park or Warren are Collateral Inheritances, and not iſſuing out d 
the Soil as Common doth. A Free Warren may lie open; for theres 
no Neceſlity of encloſing it. One may have a Warren in another; 
1 Land; for the Grantee may Alien the Land, and Reſerve the Fnn 
(:)11 Rep. 8). Chiſe. © But no one can make a Warren, and Appropriate that 
2 Inft. 199. (Creatures that are Feræ Nature, without the King's Licence, as he 
%) 5 Rep. fore Obſerved. 4 No Action lies if Conies eat up another Man 
10. g. Corn, c. But the Owner of the Corn may Kill them. For no Os 
Tre zan hath Property in them. "RE." "GEE 
See the 22 Car. 2. chap. 25. 4 F 5 V. & M. chap. 23. 5 In 
Sefſ. 2. chap. 14. 9 Ann. chap. 25. 3 Georg. chap. 11. For the lat 
Preſervation of the Game, and the Statwes relating to the Deſiryiy 
of the Game, Book 3. chap. 3.) _ 1 
9. Of Fairs and Markets. . 1. What is a Fair or Market? 2. 0 
Toll in Fairs and Markets. 3. How Property is alter'd by Sal: l 
Fairs and Markets. 5 Teh! Ee 
1. What is a Fair or Market 2 | 
(e) 2 Inſt aao. A * Fair (from Forum or Ferie) is a Great Sort of Market gratt 
221» 7!3- ed to any Town. &c. for Buying and Selling, and for the more ſpe) 
and commodious Proviſion of ſuch Things as the Subje needeth 
It is uſually kept Once or Twice in the Year. A Mart (d Merl 
| Mercando) Is a great Fair holden every Year. Su 
A Market (from Mercando, Buying and Selling) is leſſer than! 
Fair, and granted to a Town, c. for the like Purpoſes ; but chielf 
for the Proviſion of ſuch Vi&uals as the Subject wanteth. TSI 
uſually kept Once or Twice in the Week. So that every Fair “ 
(f)4 Inf, Market, but every Market is not a Fair. F There may be a Mari 
—_— without an Owner. Where there is an Owner, a Butcher cannot 
ſcribe to ſell Meat in his own Houſe upon a Market-Day, for ® 
Market muſt be in open Place, where the Owner may have the ene 


| fit of it. gien 
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very one that hath a Fair or Market ought: to have it by () Ing 

3 0 Preſerigtion, which fuppoſes 2 Grant or Charter. And if 1 

the King Grants to one a Fair or Market, He ſhall have of Courſe a 

See Of the Cpu of Pie-Powderr, Book 4. chap. 1. ] In, Common 

— 5 the Fair or Market is taken for the Place Where it is kept. 

nut if one hath a Fair or Market by Charter or Preſcription, and 

n obtains a Market near it to the Nuſance of the former Fair or 

Market,“ He may avoid it. For there are always: theſe Words in (1) 1 tuft, 

the Grant, vin. ) Ita Qnod non fit ad Nocumentum Alterius  Mercati. 406. 

[See Of the Clerk of the Market, Book 1. chap, 7.) ] ox aids 4 
Every one that hath a Market ought to have Pillary, Tumbrel, 

He. to puniſh Offenders. | | 


By Ybe 13 Ed. 1. Stat. 2. chap. 6. Fairs and Markets ſpall. not be 
By the 2 Ed. 3. chap. 15- Every Lord at the Beginning of his Fair 
mult Cry and Publiſh bow long it ſhall endure. 1 gt 
By the 27 H. 6. chap. 5. All Fairs and Markets are forbidden to be 


kept: upon 4 Sunday, &c. 


2, Of Toll in Fairs and Markets. In moſt Fairs and Markets Tall 
o be paid to the Owner. be 
i Toll (or Tolne) is properly a reaſonable Sum of Money or Pay- () 1 Inft.220. 
ment to the Owner of the Fair or Market upon Sale of Things 
Tollable within the Fair or Market, or for Stallage, Pickage, Ge. 
It is always to be paid by the! Buyer, not the Seller, unleſs there is 74) 2 tg, 
a Cuſtom to the contrary. Nothing is Tollable of Common Right 221. 
before the Sale. In Ancient Fairs and Markets Toll may be paid by 
Cuſtom for the Standing 1n the Fair or Market, tho* Nothing is 
Sold, Such a Cuſtom muſt be Time out of Mind; which Cuſtom no 
One can Challenge that claims the Fair or Market by Grant within 
the Time of Memory, (vis. ſince the Reign of Rich, 2. So that it 
is better to have a Fair or Market by Preſcription than Grant. TI] 
vs firſt ! invented that Contracts might be made Openly and before (1) 2 tag. 
Witneſſes, 0, 
At this Day there is not any * certain Toll taken; but if that (0 Ing. * 
which is taken be unreaſonable, it is puniſhable by the 3 Ed. 1. 22: 
<a). 31. Of which the Judges ſhall Determine if it comes Judicially 
debre Them. Toll may be ſaid to be Qutragious where a Reaſoti- () 2 Ing. 
able Toll is due, and Exceſſive Toll is taken ; or where no Toll is 220. 
due, and Toll is taken and unjuſtly Uſurped. The Ring cannot 
Grant an Outragious Toll. Outragious Toll diſcourages Men from 
Furniſhing Fairs and Markets. If the King does not Grant Toll with 
the Fair or Market, the Patentee ſhall have no Toll. It is not In- 
dent to a Fair or Market by a General Grant. Such a Fair or 
Market is a Free Fair or Market, [See 10 111TP, 3. chap. 24.] 
Toll in Fairs is generally Taken upon the Sale of Cattle, as Horſes, 
but in Marketa for Grain only. » And the Lord may ſeize until (0 1 Rol 
datisfation, Abr. 666, 


The 
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The? King ſhall pay no Toll for ah, of his Goods; and a 1 


7 "Is 
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221. | wit 46 TN SL 1 f 1 | 
may be Diſcharged from the Payment of Toll by the. King's G 
. 9 * her Generally or Specially in his own Fairs and Markets: andy 


Toll which together with any Fairs or Markets have been Grany | 
after ſuch Grant or Diſcharge 3 but the King's Grant cannot Diſchary 
Toll formerly due to Subjects either by Grant or Preſcription, pn. 
ority of Grant is to be Regarded, Tenants in Ancient Demeſne ar 
Exempted and Diſcharged of Toll for Things coming off thoſe Land 
040 F. N. B. If Toll is Demanded of them, They may ſue to have? Letters 5. 
227. tents under the King's Seal directed to all Officers to ſuffer them to, 
' Toll-free, or they may have the Writ De Eſſend quiet De Telhm 
[See Of Eſtates in Ancient Demeſne, Book 2. chap. 1. and Of th 
Court of Ancient Demeſne, Book 4. chap. 1.) 


By Weſt. 1. or 3 Ed. 1. chap. 31. F Exceſſive Toll be taken in 
Market-Town by the Lord's Conſent, the Franchiſe ſhall be ſciſed, þ 
b other Officer, He ſhall 2 Double Damages, and Jer For 
Hove Impriſonment.  |See the 2 Inſt. 219, Fc. For the Expoſiti 
of this Statute. ] „ e Ws 

By the 2 & 3 Ph. & M. chap. 7. Every Owner of a Fair or Nu 
ket ſhall appoint a Toll-raker, where Toll is to be taken, or a Hu 
keeper where no Toll is paid, to fit there from Ten of the Clock in th 
Morning until Sun-ſet, in Pain of forty Shillings for every Defant; 
[See the Statute at large, and the 31 Eliz. chap. 12. Concerni 
Toll, and the Toll-keeper in Horſe-Fairs, Voucher upon Sale, af 
Redemption of an Horſe ſtolen, c. | 5 


There are divers other Sorts of Tolls, as Turn-Toll, where Tal 
is paid for Beaſts that are Driven to be Sold at Market, and do Rs 
turn unſold; Toll. Travers, where one claimeth to have Toll for ers 
ry Beaſt Driven over his Ground; Thromgbh- Toll, where a Town pr 
ſcribes to have Toll for ſuch a Number of Beaſts as goeth throw 
the Town, or over a Ferry or Bridge maintain'd at their Coſt, Ther 
is alſo Tronage for a Beam with which Things are to be weighed; 
Pontage, Paviage, Cranage, Wharfage, Anchorage, Stallage, Pickage, & 
(/) 2Inft. 3. / Property is Altered and Diveſted by Sale in Fairs and Ma: 
7'3 bs, kets Overt, For all Contracts of any Thing Vendible there ſhall 
3 web. *3* bind the Parties, and thoſe that have Right. But this Rule hat 

; Twelve Exceptions. 1. It ſhall not Bind the King; tho? it ſhall Bind 
Infants, Feme-Coverts, Ideots, Men beyond Sea and in Priſon thi 
have Right. 2. The Sale muſt be in a Place that is open, fo thi 
any one that paſſeth by may ſee it; not in a Back- room, Ware-houls 
c. 3. It muſt be in an open and proper Place, and proper to tit 
Trade of him in whoſe Shop it is Sold; as Plate muſt be Sold in! 
Goldſmith's Shop, not in a Scrivener's, &. for no one will Seartt 
there for ſuch Things. 4. It muſt be a Sale, not a Free- Gift with 
out any Valuable Conſideration. 5. The Buyer muſt not know thit 
the Seller hath a wrongful Poſſeſſion. - 6. The Sale muſt not k 
Fraudulently betwixt Two, on Purpoſe to bar him that hath Rig 
7. If the Seller acquireth the Goods again, He that hath Right 8 
take them. 8. There muſt Be a Sale and Contract. Therefore a Salt 
a Man of his own Goods, or a Sale by an Infant known to the Buſe 


os 00 
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(r) s Rep. 46. 


* Qui Prior eft Tempore, Potior eſt in Jure. 4 Rep. 30. 1 Inſt. 347. b. 
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do be ſuch, or by a Feme-Covert known to be a Feme-Covert (un- 
leſs for ſuch Things as ſhe uſually Trades for, or by Conſent of het 
Husband) bindeth not. 10. The Property is not alter'd if Toll is 
not paid, where the Statutes require it. [See the 2 & 3 P. & MM. 
chaps 7. 31 Elia. chap. 12. ] tho by the Common Law the Property 
«2s altered tho” no Toll paid. 11. The Sale muſt not be in the 
Night, but between Sun and Sun; tho' the Sale that is made in the 
Night is Good betw1xt the Parties, not to Bind a Stranger that hath 
Right. 12. If the Party robbed purſues his Suit freſhly, and Con- 
vids the Felon, tho? the King's Officer, or any other that ſeiſed the 
Goods ſelleth them in Market-Overt, the King or the Other ſhall 
make Reſtitution of his Gopds. For the Property was in the Cuſtody 

of the Law, and therefore could not be alter'd by Sale in Market- 
Overt. [See the 21 H. 8. chap. 11. and of Bankrupts, chap. 4. poſt. 
Concerning Sale of their Goods 1n Market-Overt.] 

In * London every Day except Sunday is a Market-Overt, and the (i) 5 Rep: 
cales in Shops there for valuable Conſiderations are Good. But in © Moore 
the Country, where Things are Sold in diſtin& Places in a Fair or 300. 
Market, the Goods muſt be fold in the uſual Place appointed for | 
the Sale thereof; otherwiſe the Property is not altered. | 

Sale upon a Sunday, tho' in a Fair or Market, ſhall not alter the 


Property. 


th the 34 & 35 H. 8. chap. 26. No Sale of Goods and Cattle ſtolen 
in Wales, or Sold in any Fair or Market there, ſhall alter the Property 
thereof. 

51. 2 & 3 Ph. & M. chap. 7. The Sale of Horſes in Market- 
Over is. made Void in Six Caſes. And if any Horſe that is ſtolen 
all not be Sold, Given or Exchanged according to the Tenour of this 
Statute, the Owner may take again the ſaid Horſe where-ever He 
nds Him, or habe an Action of Detinue or Replevin for the ſame 
4 " Statute at large, and 2 Inſt. 715, 716. For the Expoſition 
ereof. wy. 
By the 31 Eliz. chap. 12. Six Points more (by Way of Addition to 
8 former Statute) are laid mon fo ſaving the Property of Horſes to 
phe Right Owners, whether the Horſe be ſtolen or not. Which Points 
hein not obſerved the Sale is void. | See the Statutes at large, and for 

he Expoſition thereof the 2 Inſt. 716, 717, 718, 719.] 


So that what by the Twelve Exceptions above repeated, and what 
dy the Twelve Additional Points by theſe Statutes, the Property of 
orles, &c. is ſo preſerved, that it is almoſt impoſſible, That the 
operty of Horſes, c. (ſtolen or not ſtolen) ſhould be altered by 
2 ul in Market-Overt, if the Owner 1s induſtrious to purſue theſe 
tections. IF 
Xe the 5 G. 6 Ed. 6. chap. 14. An Act againſt Engroſſers, Fore- 
alers and Regrators ; and ſee of theſe Offences in the Pleas of the 
ben, Book 3. chap. 3. | : 

de the x & 2 Ph. & M. chap. 7. An Act, That Perſons Dwelling 
the Country ſhall not. ſell divers Wares in the Cities or Towns 
orporate by Retail, but in open Fairs. 


F f 10. There 


(*) 1 Inſt. 
114. a. & b. 
2 Inſt. 281. 
3 Inſt. 54, 
552 227. 

5 Rep. 110. 
9 Rep. 23, 24. 
1 Saund. 274 


(9) 5 Rep. 
2 Inſt. 281. 
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10. There are Liberties of Seifing Goods and Chattels of Ph 
Fugitives, and of 'thoſe put in the 2 60 * Alſo Liberties g 
Con Deodands, Treaſure-Trove, Naift, Eftrzys, and Wreck of the 

1. Goods and Chattels of * Felons may be forfeited by Convia; 
and ſometimes without Conviction. But the Forfeiture ought al 
ways to appear of Record. So the Goods of one Felo de ſe are g 
forfeited until preſented, or found of Record. Therefore the 
of Felons, or of Felons of themſelves, cannot be clatmed by Prefer 
tion. If theKing grants the Goods and Chattels of Felons, the Cork 
and Chattels of Felons of Themſelves do not-paſs. _ 

2. The Goods and Chattels of » Fugitives are the proper Goods 
Him that flieth for a Felony ; and are forfeited to the Lord of g 
Franchiſe, when the Flight is found of Record, either by Indi&nyy 
upon the Death of a Man before the Coroner, or by Verdict un 


- 


p 


Acquittal, if it be found that he fled for the Felony. For tho & 
may be found Not guilty, yet He may forfeit his Goods by Fh 


(=) 5 Rep. 
110, 111. 
3 Inſt, 232. 


() 3 Inſt. 


57. 
$ Rep. 110. 
Dalt. chap. 


149. P; 353 


See of Forfuiture upon Fligbr, Book 4. chap. 5. ] 


3. The Goods of thoſe put in the * Exigent are forfeited via 
one Appealed or Indicted of Felony withdraweth himſelf fo long u 
til the Writ of Exigent, in Order to an Outlawry, is awarded 282 
Him. The withdrawing is a Flight in Law. And this Forfitn lf 
ſhall ſtand tho' He renders himſelf upon the Exigent, and afterwa 
is found Not Guilty. If the Party was Impriſon'd, or beyond d; 
c. the Party, His Executors or Adminiſtrators, ſhall have a V 
of Error to Reverſe the Award of the Exig. nt. [See of Forfeitir 
upon COT Book 4. chap. 5.} | 

4. A! Deodand (Deo Dandum) is when any Moveable Thing l 
animate; or Beaſt Animate doth cauſe or occafion the untimely Det 
of any Man by 'Miſchance, (without the Fault of Himſelf « 
other Perſon) in any County of England (but not upon the Saq 
Salt Water) and that Thing, and every Thing mov ing with it x 
forfeited to the King or Grantee of the Crown, if He dies within: 
Year and a Day after. As when a Cart- wheel runneth over a Chr 
ſtan; and killeth him, the Cart-wheel, Cart and Horſes are given 


the Lord of the Liberty to be Diſtributed amongſt the Poor for i 


poſed to ſuch Accidents, 


Appealingiof God's Wrath. If the Forfeiture ts to the Crown, ti 
Almoner diſpoſes of it. If one under the Age of Fourteen falls fun 
a Cart, Horſe, . there is no Deodand. But if a Horſe, c, ll 
any One within the Age of Diſcretion (i. e. under Fourteen) its 
Deodand: Things fixed to the Freehold cannot be Deodands, cb 
Wheel of a Mill, a Bell hanging in a Steeple, &c. unleſs ſeverd 
from the Freehold before the Accident happened. If A. killeth! 
Man with the Sword of B. the Sword is a Deodand. If one fi 
out of a Veſſel in freſh Water, the Veſſel is a Deodand:; but not q 
He falls out of a Veſſel in Salt Water; tho* the Arm of the Seal 
the Body of a County; becauſe Perfons at Sea are continually N 


| þ 


1 
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| (a) Omnia gue movent ad mortem, ſunt Deo Danda. 5 Rep. 110. 2. Inſt 57- 


ho Find or Preſent the Death by ſueh Miſadventure, 
ought alotofind and appraiſe the Deodand. For the Goods are not 

Crieited in Theſe Caſes until the Matter is found of “ Record; and (5) 5 Rep: 
therefore Con. be claim'd b 7 Preſcription. [See Of the Court of 1 Lan 114. 
the Coroner, Book. 4- x chap. 1. But the following Franchiſes may be a. er b. 4 · 
chim d by Gram Py Preſc 777 tion. 8 N i __ 2 Inſt. 287, 
. Treaſure-Trove (or Treaſure Found) which is Treaſure . found () 3 Ing. 

hid in the Earth, (not lying upon the Earth or hid in the Sea) and 7372.33: 


dich for want of a True Owner belongs to the Lord of the Liberty itch, 85 
| | 


by Special Grant or Preſcription. But if the Owner may any Ways 
be known, then it does not belong to the King, or Lord of the Li- 
berty under him. Nothing is ſaid to be Treaſure-Trove but Gold 
and Silver. To conceal it is Fine and Imprifonment. 2 

6. 4 Waifs ( Bona Waviata) are Goods which are ſtolen and wai- (a) ; Rep. 
ved upon Purſuit (for fear of being Apprehended) by the Thief in his 199. | 
Flight, ,and . Account forfeited to the Lord of the Manor. 
The Reaſon of this. Forfeiture is as a Puniſhment of the Owner of 
the Goods, for not Purſuing and Bringing the Thief to be Attainted. 
If the Thief had not the Goods in Poſſeſſion upon Purſuit; there is 
50 Forſeiture; and then the Owner may ſeiſe them where He finds 
them, without any freſh Purſuit. [See the 21 H. g. chap. 11.] 
7. Eftrays (Extraburæ) are Cattle that ſtray into another Man's (e) Finch: 
Ground and not own'd by any Man. In this Caſe, if they are pro- Nich. . , 
laimed on Treo Market-Days in Two ſeveral Towns next adjoining, Bacon's * i 
and the Owner doth not claim them within a Year and a Day, they Elem. 76, 77. 
belong to the Lord of the Liberty. If a Lord (who claims under 
ne King) keeps a Stray Three Quarters of a Year, and within the 


ear it ſtrayeth again, and another Lord getteth it, the firſt. Lord 


lamation made as aforeſaid, He hath no Property an el the 
im. If the Owner 


ated 38 fuch to the Lord of the Manor. by e ee — 

8. A? Wreck (Wreccum Maris) is applied to ſuch Goods as after 2 (505 28. 

dPWreck are caſt upon the Land by the Sea, and left there within 106. 

dme County. None of thoſe Goods which are called Ferſam (from Inſt. 167. 

eing Caft into the Sea while the Ship is in Danger, and after Periſh- 

Nor thoſe called Flat ſam (from Floating upon the Sea after Ship- 

eck) or thoſe called Lagan or Ligan (Goods ſunk in the Sea but 

d a Buoy, &*c. that they may be found again after Shipwreck) 

i to be eſteemed Wreck, ſo long as they remain upon the Sea, 

nd are not caſt upon the Land by the Sea. If W. of them are caſt 

pon the Land by the Sea, they are Wreck. A Wreck muſt be with- 

nome County, whereof the Common Law taketh Cognizance, and 

dt where the Admiral hath Juriſdiction. * Wreck, Jetſam, Flot- (i) 5 Rep. 
ind Ligan may be gained by Grant or Preſcription, as well as 197 10s 

aſure-Trove, . Waifs and Eftrays.. If there is no Grant or Fre- 168, 5 

| 1.4 fol „5 | ſeription, 
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Aim 


Thing therein ſbul be adhulpl 
"but fhall be reſtor d to ry, nay if He clalms within vir 
and a Day. "MC e HR | Sa: 
A Man, Cat, or Dog ate only put for Examples ; but all ohe 
Living Things are to be underſtood. 0» rs Wavy 
The Year and Day ſhall be counted from the Seiſure. Yet if th 
Owner dies within the Year, His Executors or Adminiſtrators m 
make Proof. But if the King's Goods ate Wrecked, and caſt upon the 
Ground where a Subject hath Wreck of Sea, The King is not confn( 
to any Time to make Proof, as a 4 „ 2 7 | 
If the Goods are Bona Peritura, The Sheriff may Tell ſuch Cod 
within the Lear. SFr y 2 
If the Goods are not ſeiſed by the Lord of the Liberty, but tak 
away by Wrong-doers, the Owner may have his Action; and if th 
 Wrong-toers are unknown, He may have a Commiſſion to Enquit 
c. [See the Expolition of Weſt. 1. chap. 4. 2 Inft. 166, 167, 16, 


By the 17 Ed. 2. Chap. 11. The King ſhall have Wretk of the VN 
Whales and Great Sturpeons taken in the Sea, and elſewbere throub 
out the whole Realm ; except in Places Privileged by the King. 


| Ez 7 | | | | 

See the 12 Ann. Sefſ., 2. chap. 18. An Act for Preſerving all fd 
Ships and the Goods thereof, which ſhall happen to be forced a 
Shore, or Stranded upon the Coaſts of this Kingdom, G4. Comma 

ing all Officers ad piping to the Sea to call together as many Menu 
are neceſſ ary to Al ſt, c. [See the 4 Georg. chap. bob A: 

3. What Franchiſes ought to have Allowance, and what not! 
| tiave faid, That ſome Franchiſes lie in Point of Charter, ad 
cannot be,claim'd by Preſcription ; and that ſome lie in Preſeii 
and age without the Help of any Charter. Now, if the Franchils 
(19 ep- that depend on Charter were granted! before Time of Memon, 
2 kauft. 287, (pig. Before the Reign of Rich. 1.) they are not any Records Plw 
494,493;496: able, if they have not the Aid of ſome Matter of Record within Tin 
"> Memory, or lince the Beginning of, the Reign of Rich 1. # 
lowance before the Juſtices in re, Juſtices of the Common Pleas, © 
before the Barons of the Exchequer, or by Force of ſome Confirm 
by Charter of ſome King within Time of Memory. Theſe are ii 
ficient, without ſhewing the Charter, to ſupport the Franchiſes 

But if the Charters were Granted within Time of Memory, i! 
1 without ſhe wing any Allowance or Confirmation. I 
If They have been Allow'd or Confirm' d as aforeſaid. The Fra 1 
7 ſes may be A orce of the Allowance or Confirmation 11 
dodut ſhewing the Charter. [See the 3 Ed. 6. chap. 4. 13 Eliz. cba) 

and 3 Egg. 32, 33.] Lee the 6 C 18 Ed. 1. Stat, De quo Hum 

and the Expoſition thereof, 2 Inf. 279, &c.]  Ulage may up 

| Franchiſes which may be claim d only by Preſcription, without 
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* either of Creation Allowance or Confirmation. Neither doth 


Franchiſes may be Forfeited 2 & Franchiſes and Liberties (#) Finch. 


M.. be Forfeiced by Mif-uſer or Non-uſer. 1. By Miſmufer, as by p. 18, 165 
keep! a Fair or N 
wn N 


Market otherwiſe than it is Gtanted; as by keth- Kitch. 65; 
ir or Market upon Two Days when One nly 18 Naa, | 
of by Keeping it upon 4 Monday when it 1s Granted to be kept on a 
uli or for Extorting Fees when note ate Due, est. A 

r of any Point, where there are muny in One Franchiſe, is a 

Forſeiture of all of them who Depend upon bne Another; but not 

of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 

Frincttiſes and Liberties Which he ought not to have, it is {aid to be 

an Harne upon the King; and the King fall Have a Weir of Quo 

for that as wel 48 upon a Miſnſer. 1. By NMyniiſer; n) Rep. 50, 
bor if ang hath Liberties, and doth not Uſe them within Memory, laat 2 
they are Loſt. Non-uſer of a Market is no Forfeiture. But not to 8 
Exerciſe the Office of Clerk of the Market, Fc. is a Cauſe of Sei- 

ling, and a Forfeiture by Non- uſer; becauſe it is a Neceſſary Office, 

ind for the Good of the Commonwealth, So They may be loſt by 


- = 


; For Statutes concerning Franchiſes and Liberties, See the ꝙ H. 3. 
chap. 9. 9 H 3: chap. 37. 3 Ed. 1. chap. 9. 18 Ed. 1. & 30 or 6 Ed. 1. 
De "th arramto. and Stat. De Tallagio non Concedendo, or 
24 El. chap. 4-—1 Ed. 3. Stat. 1. chap, 1,—14 Ed. 3. Stat. 1. 
47 . 2 K 4, chap. 1. 27 H. 8. chaps 24. 32 H. 8. chap. 20. 
2. & M. S. 1. chap. 8. Concerning the Rights of N 


V. & M. chap. 22. and the 9 Ann. chap, 26. For the more eaſy 
Trying the Rights and Franchiſes in Corporations and Boroughs, 


III. A Privilege is a Private Law allowed to a Private Man or e) Cove!'s | 
| 
|; 


Corporation to be exempted from the Rigour of the Common Law. pz: 2: 


W. Privilege. 


It is ſometimes uſed for a Place that hath a Special Immunity, 2 Roll. Abr. 


Therefore | BO] 5 272,273,274, 
> "RY ES | | 115 275, 276. 
* A Privilege is either Perſonal or Real. Perſonal, as of a Member Finch. 321. 
in WR Parliament and Convocation, and of their Servants, not to. be ar- 
is Pied Sitting the Parliament or Convocation, £9. Real, as that which 
„ Granted to a, Place, as to the King's Palaces, to Courts at Weſt- 
of infer, to the Univerſities, that their Members or Officers muſt be 


ſued within their Precinds or Courts, and not in other Courts. [See 
Veit,, Book 4. chap. 4] | i rf * nie 
Aud now having fpoken of the Two Divifions of Eſtates in 
ide, Tenements or ereditaments, It will be roper to ſhew how 
nds, Tenements or Hereditaments may be Atquired or Convey'd 
tom one to another. 
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How Lands, Tenements or Hereditaments may be 4, 
quired, (vil. 1. By Occupancy. 2. By Deſcen 
3. By Purchaſe, (wherein Of Deeds, and the ſeni 

- Sorts of Conveyances, a0 Feoffment, Fine, Recoy 
Indentures to Lead Uſes, Covenants to ſtand ſeiſed 
to Uſes. Bargain and Sale, Grant Leaſes, Leaſe ay 
Releaſe, Confirmation, Aſſignment, Exchange, $y. 
render, Revocation and New Declaration, Statut 
Obligations, Defeaſances, Deviſe.) 4. By Preſcription 

>, By Eekenrs ©, 177, 5 ty nan er 


How Lands, Roperty in Lands, &c. may be Acquired either, 1. By Occup 
onveyed. 5. By Eſcheat. | 8 £1 Db. 1 | 
By Occu- I. By ? deren where the Title accrues by the firſt Entry. 4 
ind. When Tenant for Term of another's Life dieth, while He for whe 
41. b. 388.a. Life the Leaſe is made is Living, He that firſt Entreth ſhall hold 
the Land during the other Man's Life, and ſhall be ſubje& to th 

Payment of the Rent reſerved,” Ge. There can be no Occupant + 

gainſt the King, nor of any Thing that lieth in Grant, as of Incors 
real Rights or Eſtates.' But to-prevent Occupancy, at the making 
the Grant, it is adviſeable to add theſe Words, (viz.) To Have andi 
Hold to Him and His Heirs, during the Life of Ceſtuy que Vie, u 
of Him for whoſe Life the Leaſe was made. For then it is Deſcen- 
dible to the Heir; or elſe the Tenant or Grantee (if He hath the l- 
ſtate without the Word Heirs) may. aſſign the Eſtate over to diver 
len and their Heirs in Truſt, for Him and His Heirs during the Lie 
% ——!. ., ] ,, 
By the 29 Car. 2. chap. 3. F the Leſſee for the Term of anjthtr' 
Life Deviſe not the Eſtate, and His Heir becomes ds it ſbi 
be chargeable in his Hands as Aſſets, by Deſcent to pay Debts, ® 
Lands in. Fee-ſimple, elſe it. ſhall go to the  Executois or Adminiftt 
tore, Fs, be Aſſets. [See of an Fate for Life, chap. 1. ante, 460 
of Adminiſtration, poſt, chap. 6. i 


* 
% 


Ay Deſcent. II. By Deſcent, or Hereditary Succeſſion, Property in Lands, &. 

D 1 Inft. 13. may be Acquired. 1 Deſcent (Deſcenſus) is a Means where?) 

b. 237-a- Ab. One doth derive his Title to certain Lands as Heir, and by Rights 

(r) 1 Ventr. Blood, to ſome of his Anceſtors; 7 unleſs hindred by IIlegiti mati, 

415,416 [See Of a Baſtard, Book 1. chap. 6.] Half-blood, Attainder, or Ca- 
ruption of Blood, or by being an Alien, or by Act of Parliament. [ | 
11 & 12 V. 3. chap. 4. F 4. Concerning Papiſts.] This is the Nob 
and Worthieſt Means whereby Lands, Fc. are acquired. 


A Deſcent 1s either by Common Law, Cuſtom, or Statute, 1. By 


py Py . wn = >. om AS a 


. 


and dieth without Difpoſi 
to His Heir of Courſe. 


to. b. 11. b. 
I Venfr: 415. 


by Right of Rep . | | Re l 
neſs of Blood. He that is Inheritable is accounted in Law next of Nb. 40.41. 
Blood. As when a Man hath Two Sons A. and B. and Dieth. 4. 
purchaſeth Lands in Fee-fimple and Dieth without Iſſue. B. hath 
Two Sons C. and D. and dieth. C. the Eldeſt Son hath fffue, and 
Dieth. Now tho” D. is neareſt of Blood to A. He ſhall not inherit, 
but the Iſſue of C. who repreſents the Perſon of C. who if He had 
lived had been Legally next of Blood to A. But yet there is a Di- 
verſity betwixt next of Blood inheritable by Deſcem, and next of 
Blood capable by Purchaſe. For where Lands are limited to the 
next of Blood by Conveyance, or come otherwiſe than by Deſcent, 
the next of Blood by Right of Propinquity (as was D.) ſhall firft take; 
tho' He was not Legally next to take as Heir by Deſcent. 
Inheritances may Lineally Deſcend, but not Aſcend. So the Fa- (Lit. ;. 
ther can never come to the Lands which his Son has purchaſed in 3 Rep. 40. 
Fee-fimple by Lineal Aſcent, tho He may by Collateral Afcent ; as 
when the Son's Lands come to His Uncle (as Lands may Afcend in 
9 the Collateral Line) They may afterwards come to His Father as 
Heir to the Uncle. the Uncle in this Caſe is Heir, but not Abſo- G) 1 Ing. 
lutely Heir. For if after the Deſcent to the Uncle, the Father hath b. 
ſve another Son or Daughter, That Iſſue ſhall enter upon the Un- 
dle, and take the Eſtate from Him, &#c. * = 


One muſt be Heir to Him that was laſt Actually ſeiſed, or that (20 Lit. 8. 


Ha actually entered on the Lands. For if a Tenant in Fee-fimple . 8 42 


of Land, Rent, Ad vowſon, Uſe, Sc. hath a Son and a Daughter by ; Rep. 41. 


rt One Venter, and a Son by another, and dies ferſed, and the Elder 
bd don dies without Hue before Actual Seiſin, the You nger Brother is 
"i to the Father. But if the Elder Brother had centred, the Siſter 


id have been Heir to Him. A Seiſin in Fee-tail cannot be under- 
od; tho* One hath a Fee- ſimple Expectant upon it. If the Father, 
Tenant in Fee-fimpte, had made a Leafe for Tears rendring Rent, and 
wed; tho* the Elder Brother had died before he had receiv'd the 
Rem, yet the Actual Poſſeſſion of the Leſſee for Years was thre Poſ- 
kinn of the Elder Brother to make the Siſter Heir. But not if the 
Fe had made a Leaſe for Life or Gift in Tail, and died, and the 

der don had receiv'd the Rent and died for the Younger 1 71 

wou 


Ms. Ab... 


— 
9 Linea Recta ſemper prafertur Tranſver ſali. 1 Inſt. 10. b. 
Pinquior excludit Propinquum, Q Propinquus Remotum, © Remotus Remotiorem, Ibid. 
non valet in magis Propingquo, non Valebit in magis Remoto. 8 Rep. 78. 


10 
i 
4. Fratris de Feds mplict facit ſororem eſſe Heredem, Lit. 8. 3 Rep. 41, 42. 


a. & b. 


An Inlinute of the Book 


Heir to the Father, becauſe the Eldeſt Brother was new 


would be ne E! 
ſeiſed of the Freehold, but the Tenant for Life, or Tenant in Tail 
None can Inherit. any Lands as Heir, but only the Blood of 1, 
(. ffrſt Pure baſer. As if the Father purchaſes, the Blood of 4, 
e.! Mother ſhall never inherit. But if a Son purchaſes, and there i; ,, 

Heir on the Part of the Father, then the Lands ſhall go to 4, 
Heirs on the Part of the Mother. For they are of the Blood 9 
the Son, the firſt Purchaſer. But where Lands do * Deſcend fun 
the Fart of the Mother, the Heirs of the Part of the Father fy 
never Inherit, So on the Contrary. Obſerve then the Differen 
where. the Son Purchaſeth Lands in Fee- ſimple, and where He 
cometh to them by Deſcent on the Part of the Mother, or on tx 
None ſhall have Land of Fee-ſimple by Deſcent as Heir to ay 
(3) Lit.6, 7,8. Man, unleſs He is Heir of the“ Whole Blood. As if a Man bs 
3 Rep. 41, 4 TW) Sous by Divers Yenters, and the Elder purchaſeth Lands i 
Fee- ſimple, and Dies without Iſſue, the Younger Brother ſhall ut 
Inherit, but the Uncle of the Elder Brother, £7. A Siſter of th 
Whole Blood ſhall be preferred before the Younger Brother of th 
- Half-Blood. But the Younger Brother may be Heir to his Father 
(e) 1 Inſt. Uncle, for He is of the Whole Blood to Them. <© Half-Blood in 
e Impediment of Defcent as to Fee- ſimple Lands of the Crown, or u 
Fry Dignities. Neither is it reſpected in Eſtates in Tail; becauſe the! 
ſues do claim in by Deſcent per formam Dom - and the Iſſue in Tal 

| is ever of the Whole Blood to the Done. 
(4) Lit. 35. As to the Deſcent betwixt Brethren. The 4 Eldeſt muſt Inhent 
for He is moſt Worthy of Blood. As if there be three Brethren 
and the Middle and Youngeſt-purchaſeth Lands in Fee-ſimple al 
Dies without Iſſue, the Elder Brother ſhall have the Lands by Ie 


_ £4 UC | 
(e) 1 Inft, Note, That an Heir ſhall never Enter and take as a Purchaky 
* if He is named only to take by Way of Limitation of Eſtate in Court 
of Deſcent. | 


In ſhort, Lands and Tenements in Fee-ſimple Deſcend, 1½ 10 

the Eldeſt Son as Heir, and to His Iſſue; the Sons firſt in Orderd 

Birth; and for want of Sons to all the Daughters Equally. IL 

where there are Females in Equal Degree, They Inherit all as 08 

Heir, and as. Coparceners. - [See Of Eſtates in Coparcenary, chi. 

ante.) 2dly, If the Eldeſt Son has no Ifſue, then to the next £10 
Brother of the Whole Blood, and his Heirs ; and for want of a bt 

ther to a Siſter, or Siſters of the Whole Blood, and to her and tit 

Iſſue. 34h), For want of Brother or Siſter, to an Uncle and hö | 

ſue; or for want of Uncle to an Aunt or Aunts, and Her and Ile 

Iſſue. 4rhly, Thence to the Father. Srbly, Thence to the H 

Blood and Their Iſſue. 6rhly, For want, of Uncle, Father and 

Blood and their Iſſue, to the next of Kin. in the. Collateral Line. 

Ihus Lands in Fee-fimple will Deſcend by the Common Lau.“ 

there is no Settlement to the contrary by Conveyance or Teſta" 

Du Int. 7 But you muſt underſtand, That s Gus Corone differeth in f 
1 5. b. . | * : he Subj 
Things as to Deſcents from the General Law concerning the Thet 


_———O—_—_— 


o Paterna Paternis, Materna Maternis, 1 Inſt, 1 3. a. 


y , — ee. + 2 2 ——õ— . 2 9 3 | s 
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8 There was a great Deal of nice Learning touching Deſcents from 
one Dying ſeiſed of Corporeal Eſtates in F ee-fimple, or Fee-tail, 
which take away Entries and Continual Claim (which is an Entry 
in Law) of Diſſeiſees, and Force the Perſon Diſſeiſed to an Action; 
beczuſe by Intendment of Law, the Heir of the Diſſeiſor cannot have 
the true State of his Title. But this is now of very little Uſe, For, 


By the 32 H. 8. chap. 33. Where a Diſſeiſor dieth ſeiſed of Lands, 
he Deſcent ſhall not take away the Entry of the Diſſtiſee, or His 
Heir, unleſs the Diſſeiſor had peaceable Poſſeſſion thereof five Tears 

ent after ſuch Diſſeiſm committed without Entry or Continual 

n. | t 


Diſſeifin with Force, to Succeſſors whoſe Predeceſſors were diſſeiſed, 238 4 
tho' it only ſpeaks of the Diſſeiſee and his Heirs, After the Five 

Years, the Diſſeiſee muſt make Continual Claim, as before the Sta- 

tute, It is ſaid, That Abaters and Intruders are out of this Statute ; 

becauſe The Statute is Penal, and extends to a Diſſeiſin that was the 

moſt Common Miſchief. The Feoffee of a Diſſeiſſor is alſo out of 

the Statute, and remains as at the Common Law. [See chap. 4. and 

Book 4. chap. 3. | TY: | | 

[See of Heir and Anceſtor, Book 1. chap. 6.) 

2. By Cuſtom in Fee-/omple, 

Deſcents of Fee-ſimple ! by Cuſtom are of ſeveral Kinds, Some- (k) Dr. te 


.* 4 * 0 . h . 0 
eth without Iſſue; as in Gavelkind : Sometimes to the Youngeſt Son. Lit. ＋ 1. 


$10 Burrough-Engliſh. | See the Introduction, Of Particular Cuſtoms.) * Int. 110.b, 
Sometimes to the Eldeſt Daughter, or to the Youngeſt, &. as ſome 195. 0 
Luſtomary Lands. 

3. By Statute in Fee- tai]! according to the Statute of Weſt, 2. or 
3 Ed. 1. chap. 1. Theſe Deſcents of Eſtates in Fe- tail are Directed 


dy the Manner of the Settlement or Limitation, 


UI FA Purchaſe ( Acquiſitum, Perquiſitum)) is when a Man ac- By purchaſe, 


Juires Poſſeſſion of Lands, Fc. by Deed or Agreement; and unto 4 7 * 


uch Poſſeſſion He cometh not by Deſcent. * One cometh in by a 8 b. 

Or choſe, when He cometh to Lands by Legal Conveyance, and (#) If. 
„een He hath a lawful Eſtate; and not when He hath it by 8. b. 
16k rong, as Diſſeiſin, Abatement, Intrufion, Uſurpation, &c. which 


© not in Law Purchaſes but Injury and Oppreſſion. A Purchaſe 

5 intended by Title, either for ſome Conſideration, or by () 1 Ing, 
ft. ror a Gift is in Law a Purchaſe ; whereas Deſcent (as hath '* b. 

en ſaid) cometh of Courſe by Act of Law. » All Contracts are () Dr. & 
Mprehended under this Word Purchaſe, For it is not much ar- Stud. Dial. z, 
Led in the Laws of England (as in the Civil Law) what Difference * 
ere is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 

Run, a Covenant, Sc. ſince the Intent of the Law is to have the 

G g | Effect 
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0 
by. que frequentius Accidant, Jura adaptantur. 1 Inſt, 238. a. 5 Rep. 127. 


This Statute extends to a Diſſeiſin £ without Force as well as to a (0 1 tan, 


WMimes to all the Sons, or to all the Brothers, where one Brother Di- Stud. Dial. 1. 
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Effect of the Matter argued, not the Terms. [See my New Infin,, 

F the Civil Law, &c, Book 3. e = 
Let us therefore forthwith proceed to ſhew, 1. Who may Punta 
or Convey: 2. How One may Purchaſe or Convey, (viz.) By Del 
3. The ſeveral Formal Parts of a Deed of Conveyance. 4. Th, 
ſeveral Sorts of Conveyances by Deed. 5. How are made 


void. 95 
1. Who may Purchaſe or Conbey? . N. 
(0% Inf. The King may Purchaſe to Him and His Heirs; but He is feigg 


bo b. 16-4 thereof in Fure Corona. Natural Perſons, | Incorporate Perſons 
er (Sole or Aggregate) Ideots, Madmen, Deaf, Dumb, and Blind, . 
0) 1 . 


A 0 and all other Reaſonable Creatures _ alſo Purchaſe, ex 
Ii Rep. 97. as hereafter is excepted. ? But ſome have only Capacity to Purchat 
(p) Int. not to Hold; as Aliens, [See 32 H. 8. chap. 16.] Felons after F:. 
5 Rep. 19,18. ny committed, who then purchaſe, and are afterwards attainted: b 
in Calvin's this Caſe the Lord of the Fee ſhall have the Eſcheat. If attaint 
os and then purchaſe, They can only purchaſe for the Benefit of it 
King. Corporations (Sole or Aggregrate, Eccleſiaſtical or Tempo 
urchafing in Mortmain without Licence, &c. cannot Hold; forth 
Timm ſhall have the Lands by his Prerogative. [ See ante of Alien, 
Book 1. chap. 3. and of Mortmain, poſt, chap. 4.] And ſome hay 
Ability to Hold upon Purchaſe, or not to Hold, at the Election u 
Themſelves or Others; As Infants or Minors, who may Agree or Di 
agree when they come to Age; Lunaticks and Feme-Coverts, whit 
| Heirs or Husbands may agree or diſagree to it; tho* the Lunatic 
Himſelf making a Purchaſe and recovering His Memory, can 
waive it: He may agree to it; and if He doth, His Heir cannot 
terwards diſagree. But a Feme-Covert her ſelf without any Cai 
alledged may waive the ſame after the Death of her Husband ; thi 
the Stand, agreed thereto, So may her Heir, if after the Deathd 
the Husband ſhe herſelf did not agree to it. 
A Wife is a Good Name of Purchaſe without a Chriſtian Nam 
* or if the Chriſhan Name is added and miſtaken; as Em for Int 
Iyn, &c. Yet in Fleadings the proper Name muſt be ſet forth. 
But Chapters are not of Capacity to take by Purchaſe without it 
Dean. Pariſhioners, or Inhabitants, or Church-wardens, Comm 
ners, Papiſts, [See 11 & 12 V. 3. chap. 4. 1 Georg. chap. 55.] 1 
not Purchaſe or Hold Lands. [See the 12 W. 3. chap. 2. 1 15 
chap. 4. and 29. whereby Aliens, tho* made Denizens or Natural 
are uncapable to have any Grant of Lands, &c. from the In 
5 Georg. chap. 27. By which Artificers, exerciſing or Teaching ti 
Trades in Foreign Parts, are made incapable of Taking Lands 
| Deſcent, Deviſe, Purchaſe, c. See of Forfeitures, Book 4. cha. 1 
(4) r Inn. And ſome may not Purchaſe 2 Particular Things, [See of Of: 
- "_=_ chap. 2. ante.) and ſome Purchaſes may be avoided. [Sec the 1 
=— Tt: 5. 27 Elix. chap. 4. infra. and of a Baſtard, Bui 
chap. 6.) 
The King may Convey as well as Purchaſe ; and ſo may all off 
(n lat. 7 except Men attainted of Treaſon, Felony, Præmunire, Alus 


42. b. Born, [See Book 1. chap. 3.] Ideots and Lunaticks, F 1 


—— 


Utile per Inutile non vitiatur. 1 Inſt. 3. a. 
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C317 
Infants, But ſee 7 Ann. chap. 19.) and Men under Dureſs; for tho? 
they. ma) Purchaſe, the Conveyance of theſe may be avoided. '- A 
Min, Deaf, Dumb and Blind, that hath Underſtanding, and found 
Memor „ tho“ be exprefſeth his Intention by Signs, may convey. 
dome dies Politick (as / Biſhops, Colleges or Halls, Dean and (/) 1 Ing; 
Chapter, Guardian of an Hoſpital, s Parſon, Vicar, gc.) muſt Con- 43. 

vey purſuant to the Statutes to be mention'd hereafter. [See Of 


| . . | 7 * " 4 4 a | * | | | 
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L bat where one hath Two Ways of Conveying Lands, () 1 Int. 
boch at Common Law, and intends to paſs it by one of Them, which 4% * 
cannot be done, It' may paſs by the other, if there are ſufficient 
Words to paſs it that Way. But where one may paſs' Lands either 

by the Common Law, or by raiſing of an Uſe, and ſettling it by Sta- 


ture, there in many Caſes it is otherwiſe. 


y the 13 Eliz. chap. 3. AY Fraudulent Conveyances of Lands 
&c. Goods and Ghattels, to avoid the Debt or Duty of another ſhall 
(ar againſt the Party only, &c. whoſe Debt or Duty is ſo endeavour- 
2d to be avoided.) be utterly void. And ever of the Parties to ſuch 
Fraudulent Conveyance, &c. 8 Priuy een and Fuſtifyin 
the ſame, ſball forfeit One Tear's Value 45 the Goods, &c. Provide 
This 48 ſhall not extend to Grants made Bona Fide, and upon Good 
Conſideration, to Perſons not Privy to ſuch Colluſion, or having no No- 
tice or Knowledge thereof. | | 


Here Two Things are to be conſider'd. The Confideration and (u) 3 Rep, 
Bond Fides. © The Conſideration muſt be valuable, as Money, Mar- 51, 82. 
rage, Ge. [See Of the Conſideration, infra.] * Bond Fides is op- 
polite to Fraud, and to a Truſt expreſſed or implied. So that there 
muſt be a Good Conſideration, and ſuch a Bond Fides to bring it with- 
in the Proviſo. [See Of Gift, chap. 6. FREIE 

This Ad againſt Conveyances to Defraud Creditors, £7c. makes 
che Conveyance void as to all Strangers who are to receive Prejudice 
by it; but between the Parties it is to ſtand Good. [See the Statutes 
* Fraudulent Conveyances of Bankrupts to deceive Creditors, 
poſt, cbap. 4. n | 

But i > ip is indebted doth Bond Fide fell his Lands, tho? it 
be with Intent to avoid Payment of his Debts, this is Good, if the 


10 Furchaſer is not Privy to his Intent. 

1 As this Act was to Relieve Creditors againſt Fraudulent Conveyan- 
in ces, and all Others who have Cauſe of Action for any Penalty or For- 
tea kiture, fo for the Relief of Purchaſers, it is Enatted, 


By the 27 Eliz. chap. 4. That every Conveyance, Intereſt or In- 
cunbrance of, in, or out of Lands, &c. made to Defraud any Pur- 
theſer upon Good | Conſideration, ſhall (as againſt ſuch Purchaſer on- 
h, ond all Claiming under him) be utterly void. And every of the 

5 Parties 


e 


— 


0 by | | 
Fraus G Dolus Nemini Patrocinari Debent. 3 Rep. 78. 7 Rep. 38. - 
Ae, las bonum Q juſtum eft, fi per Vim vel Fraudem petatur, Malum Q injuftum 
N 3 Rep. 78. | » : £9. 
nt Error nuda veritate in multis eſt Propabilie#® 2 Rep. 72, 73- - 
| Pe rationibus vincit veritatem Error. Ibid. | | 


— — 


(#) Rep. 83. 


(9) 5 Rep.60. 


(z) 3 Rep. 
82, 83. 


ing under. 


Sea 


and Good -Confideration, to the Diſturbance of the Purchaſes 
&c. ſhall forfeit One Year's Value'of the Lands, 8c. Provided, Ila 
Conveyances made upon Good Conſideration and Bona Fide 5540 b 
Good notwithſtanding this Act. this e 18 
Note, * The Conveyance is not made void againſt All, but only 
azainſt Thoſe who afterwards come to the Land Bond Fide, nd 
upon Good Conſideration. Both Bond Fides and a Good Conſiders. 
tion are requiſite to bring it within the Proviſo. For in a Dee, 
Conſideration may be Good, and the Deed not made Bond Fide; hi. 
cauſe the Deed may be Fraudulent, and accompanied with a Try 
The Conſideration of Nature and Blood is a Good Confideration ; hu 
not ſuch a Good or valuable Conſideration, as Money, Ec. which z 
intended in the Statute. The Statute means Money paid, or other 
Good Confideration given. [See Of Confederation concerning th 
Premiſes in Deeds, infra.) The Conveyance: being void, it is m 
Material whether the Purchaſer had) Notice of the Fraudulent Co. 
veyance, or not. For Notice cannot make that Good which was yd 
as to him, Again, | n | 


By the ſaid Statute, F Lands are firſt convey'd wwith Clauſe y 
Condition of = Revocation, &c. and are afterwards ſold or chang 
for Money, or other Good Conſideration paid. or given before the jif 
Conveyance is Revoked, according to the Power reſerved, ſuch jif 
Conveyance Ln be void againſt the Purchaſer, and all others cli 

im, Howbeit, No lawful Mortgage made .Boni Fid 
without Fraud ſhall be impeach'd by this Act. [See further in the 
faid Act concerning the Entry of Statute- Merchant and Staple, in the 
Office of the Clerk of the Recognizances, elſe to be void againſt the 
Purchaſer of Lands chargeable therewith, £c. And ſee Of Fami 
Merchant and Staple, and f Recognixances, infra.] 4 

By the 29 Car. 2. chap. 3. Judgments againſt: Purchaſers boni 
Fide for valuable Conſideration, ſhall be Fudgments only from the 
Signing and Entry of the Month and Tear, upon the Paper of I 
cord. And no Recognizances ſhall bind Lands in the Hands Pu. 


 chaſers Bona Fide, and for valuable Conſideration, but from the Tine 


Clandeſtine Mortgages. Aſo the 9 4nn. chap. 14. Concerning Mo 


the Enrollment of the Day, the Month and Year in the Marg 
of the Roll. And no Writ of Execution ſhall bind the Property 
ode, but from the Time of its Delivery to the Sheriff, &c. [See tit 
406 5 V. & M. chap. 20. An Act for the better Diſcovery of Ju: 
ments in the Courts at Weſtminſter. And ſee Of Judgment and Ex 
cution, Book 4. chap. 4.] 
By the ſaid Statute, No Action ſhall be brought to Charge am It 
fon upon any Contract, or Sale of Lands, Tenements or Heredit 
ments, or any Intereſt in or Concerning the ſame, unleſs the Agreens 
be in Writing, figned by the Party to be charged therewith, or by ſow 
other Perſon by him lauf Authoriſed. f ' 10 
See the 3 £& 4 V. & M. chap. 14. For Relief of Creditors 252 
Fraudulent Deviſes. ones Pg rr op 
And the 4& 5. V. & N. chap. 16. An Act to prevent Frauds) 


gages obtained by Gaming, 7 


An. Infiit ut £ of 1 be. \ Book I 


Parties or Privies who ſpall juſtify the ſame fo be made Bork fig. 


ues 5 5 54 | 1 8 L 1: 10 bs ET: 04 V2 lc RE 4 1 in | 
y the 10 Ann. chap. 22. Fraudulent Conveyances made to Qualify 
. Vose for Knights of the Shire, ſhall be taken as Free and A ſolute 
af inf te er ſons wbo executed the ſame. 


1 nr ie enn -9. FRY 69, 70, 

© Nate,” That Purchaſers without Notice of Incumbrances are Fa- 

voured in the Chancery. [See Of Eftates upon Conditions, ante, 
r [ Er ISS Sk £7 30 | 

* 1 may Pure ha ſe Or Convey. - h | 7 

All Purc haſes or Conveyances of Lands Regularly muſt be by Deed. 

See 29 Car. 2 ebap. 3. J 115 

A Deed.” (Fattum) in the Underſtanding of the Common Law is () 1 Ins. 

mn Inſtrument written in Parchment or Paper, comprehending a Con- - 171. b. 

trad betwixt Party and Party. Ten Things are neceſſarily Incident to © 

it, 1. Writing in any Hand or Language, ſo that it be Legible. 

2. Parchment or Paper; not upon Leather, Cloth, c. 3. A» Perſon 

able to Contract. 4. By a ſufficient Name. 5. A Perſon able to be 

Contracted with. 6. By a ſufficient Name. 7. A Thing to be Con- 

Red for. 8. Apt Words required by Law. 9. Sealing. 10. A 


Of Deeds, ſome Concern the - Realty, ſome the Perſonalty, and 
be are Mixt. Again, Deeds are Indented or Poll. 1. An In- Ce) 1 In. 


een Two or more Indented or Cut unevenly, or in and out, on: 1 


de Top or Side, anſwerable to another Writing that likewiſe Com- 5 Rep. 20. 
rehendeth the ſelf fame Words. It uſually begins thus, This Inden- 

ye, &c. But if a Deed begins This Indenture, and is not Indent- 

l it is no Indenture, but It may work as a Deed-Poll. Yet if the 

deed is actually Indented, and there are no Werds importing an In- 

lenture in the Deed, it is an Indenture in Law. This Indenture may 

de © Npartite, where there are Two Parts and Parties to the Deed ; (4) Lit. 370, 
[ripartite, where there are Three Parts and Parties  Quadripartite, 37", 372. 
Punquepartite, &cc. All which muſt be Indented alike, and then they 
nake but © One Deed in Law; every Part of the Indenture being of (e) Lit. 370, 


6 
ret Force and Effect as all the Parts together. It may be made Ig. 220. 
ee or Third Perſon. And tho' the Feoffor, Donor or Leſ- 230. b. 
i r only Seals the Part of the Indenture running in the third Perſon 
de elonging to the Feoffee, Donee or Leſſee, the Indenture is Good. 
1 or if the Feoffee, Donee or Leſſee, never Sealeth the Counterpart 
i ebonging to the Feoffor, &c. he has an Intereſt in the Eſtate, being 


made Party to the Deed in the Beginning. But if the Indenture is 
ade in the / Firſt Perſon, mention muſt be made in the Deed, That (Y) Lit. 373. 


lx to make himſelf Party to the Deed. For He is not Party to 
e Deed Tbeing made in the Firſt Perſon) but only by the Clauſe 
at He hath put his Seal thereunto. That Part which the Feoffor, 
wor, or Leſſor Seals, is called the Original, and the reſt are ſaid 
" X Cormterparts ; tho now of late it is thought more proper to 
= all the Parts Originals, and to be Sealed as ſuch by all Parties. c, Lit. 58. 
uneruiſe, if the Original and Counterpart Diſagree, you muſt judge 1 Inft. 45. a. 
I tne Original. In Deeds. Indented all Parties are £ Efopped (or $7,Þ 35% 4. 
ITT" ON= 4 Rep. 53, 54. 


See the Statute Againſt * Uſury 12 Ann. chap. " os 9 Fg Rep. 


ſentere (inflar Dentium ) is a Writing containing a Conveyance be- 35: b. 143. b. 


de Feoffee, C. c. hath put his Seal, and He muſt put his Seal accord- f Init. 230b. | 
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(k) 2 Inſt. 
673. 


7 > { 


224 


With any that is not Party to the Deed, * if the Indenture is 5 
procal between Parties of the one Side and Parties of the other; 1... 
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Concluded) to ſay againſt any Thing contained in it. It Eſtoq 

Leſſee to plead that the :Lefſor-had'nothing in the Land. But when 
an Intereſt paſſes from the Party, there can be no Eftoppel again 
Him. Laſth, No Bond, Covenant or Grant can be made 10 i 
ect 


wio.iſe, if it is not Reciprocal, or made between Parties, as when the 


Deed begins, To all Chriſtian People; &c. Know all - Men by theſe 
Preſents," &c. without a- Between, &c. 2. A Deed Poll ſo d. 


led, becauſe it is cut even, or Polled) is that Writing which is pn 


without any Indenting. Every Deed that 1s pleaded ſhall be inte, 
ed to be a Deed-Poll; unleſs it is alledged to be Indented. A Del. 
Poll is properly Single, and but of one Part, and is intended forth 


Ude of the Feoffee, Grantee or Leffee, It commonly begins thy 
J) all People to whom theſe Preſents. ſhall come, &c. or Knon 40 


(k) Lit. 58. 
2 Inſt, 47. b. 


(1) 1 Inft. 9. 
a. & b. 171. b. 


. (m) 1 Rep. 
I, 2+ wa 
10 Rep. 92. 
1 Inft. 6. a. 
2 Roll. Abr. 


30. 31. 


Men by thefe Preſents, &c. In this Deed-Poll a Leſſee is * not l. 
ſtopped or Concluded to plead, That the Leſſor had nothing at the 
Time ef the Leaſe made. For the Leſſor only puts His Seal to i, 
and Delivers it only as His Av t. 
A Chatter doth touch the Inheritance, but a Deed doth not, u 
leſs. it hath ſome other Addition. 
Where a Feoffor conveys away all his Eſtate in the Land abſoluts 
ly, and is not bound to Warrant the Land, or Defend the Title; hu 
the Feoffee.is to Defend the Land at his Peril; the Feoffee ſhall hay 


all the ® Deeds and Evidences as Incidents to the Land, altho' thy 


be not granted to Him by expreſs Words; for the Feoffor cannt 


reap any Benefit by them. But if the Feoffor warrants the Lan 


there, without expreſs Grant, the Feoffee ſhall not have any Dee 
which do Comprehend Warranty, but the Feoffor ſhall have all th 
Evidences which are requifite to Defend the Title of the Land. The 
Feoffee muſt Truſt to His Warranty; and have only ſuch Evidencs 
which do Concern the Poſſeſſion, and not the Title of the Land, s 


Court-Rolls, &*c. as Incidents to the Poſſeſſion. So if a Man males 


a Feoffment with Warranty and Dieth, the Heir of the Feoffor bil 
have all Deeds and Evidences which the Feoffor himſelf might De. 


tain. All this is to be underſtood where there is no expreſs Grant d 


95 3 Rep. 
1 Inſt, 9. a; 


the Deeds and Evidences. 181 

3. What are the ſeveral Formal Parts of a Deed of Conveyance! 
Deeds by which Lands, &c. paſs, have uſually Theſe Several and 
Formal Parts, (viz.) The Premiſes, Habendum, Tenendum, Redl 
dum, the Clauſe of Warranty, © Covenants, Conditions, Date znd 
Sealing. But to make It a Deed, There muſt be a Delivery oi! 
Lee tt + FOR 

1. The * Premiſes ſet forth the proper Names of the Feoffor 20d 


ax, Feoffee, Donor and Donee, Leſſor and Leſſee, with a Deſcription a 


what Pariſh and County, with their Addition or Quality, as Eſqu 
Gentleman, Teoman, &c. and Comprehends the  Certairity of ft 
Lands or Tenements to be convey'd, either by expreſs Words, of if 
Implication, with the Confideration of the Conveyance. The C 
deration is the Motive or Cauſe of the Contract. As in Confideratl 
of Natural Love and Affection, for Settlement in the Stock 0! Blood, 
for Money paid or ſecured to be paid, for Payment of Debts, W 
Marriage already had or to be had, Sc. * There is a G00 (1 


ſideratiol 


gderation and 2 Valuable Conſideration. Natural Love and Affecti- 

i G Confideration, but not a V uluable Confideration, as Mo- 
_ riage, c. There is no Conſideration ſo much reſpected in 
ney, Marriage 2 pecte. 
Law, as the Conſideration of Marriage, in reſpedt of Alliance and 
poſterity. [See Who may Purchaſe,” ſupra; and Of Covenants to 
; ed ſc ſed fo Uſes, and Of Bargain and Sale, infra. | The Premi- 
ges allo ſet forth the Exceptions, if there is any Occaſion; as Ex- 
cepting all Timber-Trees, Sc. which muſt be a ? Particular out of a (0% 1 Indi. 
General, as Timber-Trees out of a Grant of Lands, a Room out of 8 
in Houſe, an Acre out of a Manor; and not a Part of what is 487. * 
Granted, as One Acre out of Twenty, the Services out of a Ma- 
nor. He. But this may be done nf py ee 
* many Deeds alſo there may be an Occafion of a Recital of Part 
of ancient or former Deeds in the Premiſes ; but chiefly upon Aſſign- 
ments of Leaſes and Mortgages. Yet a Recital is not 4 Conclufive, (0 : Inf 
Becauſe it is no direct Affirmation. By feigned Recitals in a true Deed, 8 3 
ien might make what Titles they pleaſe, ſince falſe Recitals are 35. 
\C puniſhable. 2 Lev. 108, 

2. The Office of the Habendum (To Have) is to Name again the ( ptowa. 
Feoffee, Fc. and to expreſs the Certainty of the Eſtate which the 152, 160, 
Party is to have, for what Time, and to what Uſe. And it ſome- 1 * TY 
times Qualifies the Eſtate, ſo that the General Implication of the 24, 55- 
Eſtate, which by Conſtruction of Law paſſes in the Premiſes by the * Rer. 86, 
Halendum may be Controll'd; but not if the Eſtate is Expreſſed in 1 Ind. 6. a 
the Premiſes. As if a Man by Deed gives Lands by the Premiſes to EIS: 
One and His Heirs, Habendum to Him for Life; this Habendum is vous. _ 
od, becauſe Repugnant to what is expreſſed ; . not if the Habendum 54, 150. 
had been to the Heirs of His Body. But if the Eſtate had only been 
Impied1n the Premiſes, as if A. grants a Rent to B. generally in the 
Prenuſes, the ſame by Implication and Conſtruction of Law is an 
Eſtate for Life; yet an Habendum for Years is Good, and ſhall Qua- 
lify the Generality and Implication of Law in the Premiſes, It is re- 
quired of the Habendum to compriſe and include the Premiſes ; and 
it muſt be conſiſtent with that which was there expreſſed. If it is not, 
the precedent Eſtate given by the Premiſes ſhall ſtand, and the Eſtate 
by the Habendum ſhall be void. Note therefore, the Difference be- 
wut an Eſtate Implied in the Premiſes, and an Eſtate therein Ex- 
preſſed, An Habendum alſo may ſometimes Explain the Premiſes 
to prevent Wrong, and ſometimes / Enlarge the Premiſes; as if a (/ Plowd. 
Man giveth Lands in the Premiſes to One, and the Heirs of his Bo- nr 
dy, Habendum to Him and His Heirs, he hath an Eſtate-tail and a 1 Inf. 200; 
Tee: ſmple-Expectant. For when the Deed at firſt doth contain 
Ifecial Words, and afterwards concludes in General Words; Both 
Nords as well General as Special, ſhall ſtand. 

„ The Tenendum (To Hold) at this Day, where the Fee-ſimple (2) Int. 6. a. 
pcth, muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms 2 7% 56. | 
and Services as the Feoffor held. For fince the Statute of the 552, 525. 
18 Fd, 1. (Entituled, Quiz Emptores Terrarum, and Expounded 


2 bt, 66, 67, 500, Sc.) no One can convey Lands in Fee to — 
ie : 


1 


O 
1 htte ſemper ultimo Ponenda eſt. Regiſt. 1. 9 Rep. 53. 
verbo Generali Aliquid Excipitur. 1 Inſt, 47. a. 55 


in Being, and is newly created out of the Lands or Tenements I. 


(85) 1 Inſt. 
365. a. 


(e) Lit. 733. 
1 Inſt. 366. A. 
383. b. 

384. a. 

4 Rep. 80. 


Inheritance, Corporeal or Incorporeal. o' it is not Expreſſed u 


(d) 1 Inſt. 

101. b. * 
365. a. 384. b. 
385. a. 389. a. 


of himſelf, except the King. Before the Statute the Tenendin " 
of the Fee; whereby Lords loſt their Eſcheats, Forfeitures, g, 


d. or Provideth ſome New Thing to the Grantor, c. as Rent, Sui, 9 


themſelves; as to Reſerve the Veſture or Herbage of the Land, ,. 


- 


uſually from the Feoffor and His Heirs, and not of the Chief Lig. 


This Statute therefore does not extend to a'Gift in Tail; for 
Donee ſhall hold of the Donor. [See Of Frankalmoign, chu, , 


e 8 ; | 1 
4. The Redilendum is that Clauſe in the Deed which Reſenys, 


Service, &. and is uſually made by the Words, Yielding, Paying 
Doing, Reſerving, Finding, &c. An “ Exception is always of bn 
of the Thing granted in General, and of a Thing in Being. See g 
the Premiſes, antea.] But a Reſervation is always of a Thin Not 


miſed; tho' Exception and Reſervation are ſometimes uſed pm. 
cuouſſy. The Leſſor cannot Reſerve to any other but » Hint, 
but ſome do hold, That it 1s otherwiſe in the Caſe of the King, 


Neither can he Reſerve to Himſelf = Parcel of the annual Prot 


for that would be Repugnant to the Grant. 

If a Man in the Month of February makes a Leaſe, for Years, le 
ſerving an Yearly Rent payable at Michaelmas and Lady-Day dv 
ring the Term; the Law (in this Caſe of a Reſervation) will * Mx: 
ſhal the Words that the Grant may take Effect, that the Rent ny 
be paid Yearly during the Term, (viz.) at Lady-day and Michal 
mas, [See Payment of Rent, chap. 2. ſupra.) © © 

Anciently the Reſervations were for the moſl Part in Victuals; s 
Corn, Fleſh, Fiſh, &c. But about the Reign of H. 1. the Reſervatii 
of Victuals was changed into Ready Money. 

The Proper Place for a Reſervation is after the Limitation of il 
the Eſtates. 

Next to the Reddendum the Re-entry, Nomine Pane, and Claule 
of Diſtreſs may be inſerted in the Deed. 

5. A Warranty is a Covenant Real annexed to Lands or Tene- 
ments, whereby the Bargainor or Seller, c. and his Heirs are bound 
to warrant and ſecure the ſame to the Bargainee or Buyer, &. ail 
His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, ant 
either upon Voucher, or by Judgment in a Writ of Warrantia Chart 
to yield Other Lands and Tenements to the Value of Thoſe thi 
ſhall be Evicted by a former Title. Warranties are favouredU 
Law, being Part of a Man's Aſſurance. The Word © Warrant 
(or Warrant in Engliſh) maketh the Warranty, and is the Cavlc a 
it; and it cannot be expreſſed by any other Word, as Defends, % 
But this is to be underſtood of a Warranty annexed to a Freehold 


whom the Warranty ſhall Extend, yet the Law gives the Benefit 
it to the Feoffee, The Feoffor may by expreſs Words warrant dr 
Land for the Life of the Feoffee or of the Feoffor. But the Ne 
very in Value ſhall be in Fee. The Words Grant, Demiſe. &c. 0 
make a Warranty in Law, if ſpoken of Chartels Real. But Prom 
or Contracts annexed to Chattels Real or Perſonal are not inclu 

in the aforeſaid Definition. A Warranty which is a Covenant Mt 
bindeth to yield Lands in 4 Recompence. A Covenant annexe f 
Land yieldeth only Damages. And tho' by the Civil Law ever) * 
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| zs bound to Warrant the Thing He ſells, tho“ there be no +xprefs 
| Warranty, yet by the Common Law He is not bound, unleſs there 
be a Warranty in Deed at the Time of the Sale, or in Law, [See 

Alion of Deceit, Book 4. chap. 4. 8 

Of Warranties annexed to Freeholds and Inheritances, ſome are 
Warranties in Deed, ſome in Law. 1. A Warranty in * Deed is (e) Inft 
an expreſs Warranty by the Word Warrantizo. 2. Warranties in Lare, 386. . 
ire Thoſe” which are Created by other Words, as Dedi, &c. is a 2 Int. 269. 
Warranty in Law to the Feoffee and his Heirs during the Life of the mo 
Feoffor, but not in the King's Caſe. They are called Warranties in * © 
Law, becauſe in Judgment of Law They amount to a Warrant 
S without the Word Warrantizo. [See the 4 Ed. 1. chap. 6.] Alſo 
W this Word Exchange implies a Warranty in Law, even in the Caſe of 
the King. Warranty in Law and Aſſets in ſome Caſes are a good 
W Bar. It binds the Heirs of Him that made it, in many Caſes, tho? 
not named; which an Expreſs Warranty cannot. [See Of Agne 
Tit. Covenant, infra.] So a Warranty in Law may be by Will. But 
an Expreſs Warranty cannot be created by Will. 

Again, Warranties are either General, (vix.) by One and His 
Heirs to Another and his Heirs ; or Particular and reſtrain'd to a cer- 
uin Perſon, | 
Warranties alſo are F Lineal, Collateral, or Commencing by D/, (f) Lit. 27 


- ; 
7 ſein. I. Lineal Warranty is a Covenant Real; where a Man (ei- 393: 

1 1 N 1 Inſt. 370. a. 
1 ther as Owner, or that might have inherited the Land, and from 383. b. 


whom his Heir Lineal or Collateral might by Poſlibility have claim'd 384. b. 
as Heir) bindeth Himſelf, and His Heirs, by His Deed, to Warranty 2 
and Dieth, and the Warranty doth Deſcend to the Heir. He muſt 
bind His Heirs, otherwiſe the Heirs are not bound. And the Reaſon 


Fl why this is called Lineal Warranty, is not becauſe that muſt deſcend 

upon the Lineal Heir, but becauſe if there had been no ſuch Deed of 
if Alienation with Warranty, the Right of the Tenements, and the 

rery Lands had Deſcended to the Heir of Him that made the War- 
nes e Lineally or Collaterally. 3 Lineal Warranty doth Bind (3) Lit. 31r, 
nd the Right of a Fee-· ſimple. It doth not bind the Right of an Eſtate- + "ERP 
ind tall; for that is Reſtrain'd by Weſtm. 2. or the 13 Ed. 1. De Donis 392... 
nd BY ©onditionalibrus, But a Lineal Warranty and Aſſets is a Bar of the 
u Viedt in Tail, and is not reſtrain'd by the ſaid Act. Aſſers ſignify (4) 1 Ind. 
tat here ſufficient by Deſcent, or Lands of equal Value at leaſt by De- 37+ b. 


ſcent,” not by Purchaſe or Gift. It muſt alſo be Aſſets in Fee-fimple, 


un and deſcend to the Heir of the ſame Anceſtor that made the Warranty. 

ec rranty Lineal or Collateral deſcendeth always to the Heir at 

ih ommon Law, and bindeth the Heir. But the Iſſue cannot be (0 Lit. 318. 
da Sound by expreſs Warranty if the Anceſtor is not Bound in his 33% 339-5: 
| to Ue-t1me, Therefore an Expreſs Warranty by Will cannot bind. 376. WRT” 
t. Colareral Warranty is where the Party upon whom the Warran- 3A 

the ©) deſcendeth, cannot convey the Title which He hath in the Land 5 ot hy 
c- em him that was the Maker of the Warranty, or ſhew that he is 388. «. & b. 
, 0 s Heir, inaſmuch as He that maketh the Warranty 1s Collateral to or n 
nis de Title of the Tenements. Thus for an Example; If Tenant Noy's Mar. 
id AY" Tail diſcontinues the Tail, (i. e. Alienates the Lands, and thereby 8%  _. 
Rel Fes away the Poſſeſſion) [See Book 4. chap. 3.) and hath Iſſue and TEL, $09. 
0 jth, and the Uncle of the Iſſue, having no Right to the Land en- 1 Inf. 373. a. 
Oed, Releaſes to the Diſcontinuee (or to Him to whom the Poſ- 7 b. 


Hh ſeſſion 
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(n) 1 Inft: 


(0) 10. Rep. 


(p) Noy's 


(q) Lit. 298, 


302. 
1 Inſt. 366. b. 
367. A. 369. b. 


(r) 1 Inft: 
474. #. ir 
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ſeſſion Þ given away) with Warranty, and Dieth without Iſſue, this 
is a Collateral —_— to the Iſſue in Tail, and bindeth his Right 
without Aſſets; becauſe the Warranty Deſcendeth upon the Ie 
that cannot make Title to the Entail from his Unele. This wag. 
| fered becauſe the Law preſumed, That the Uncle would not dif. 
herit the Lawful Heir of his own Blood without a Recompence ſons 
other Way. Collateral Warranty binds the Right of an Eſtate in 7 
or Tail with or without Aſſets; for it is not ” Reſtrained by the 1 
Ed. 1. De Donis Conditionalibus, tho* a Lineal Warranty withgy 
Aſſets is reſtrained, as aforeſaid. But, 


By the 4 5 Ann. chap. 16. Al Collateral Warranties (ſme, 
firſ? Day of” Trinity Term, 1705.) of Lands, &c. by any Antefiy, 
who has no Eſtate of Inheritance in Poſſeſſion of the ſame, ſhi l 
void againſt the Heir, | 


It is a MaximinLaw, * That no Warranty ſhall extend to bar ay 
Eſtate of Freehold or Inheritance which is in eſſe in Poſſeſſion, Re 
verſion or Remainder (and not Diſplaced and put to a Right) befor 
or at the Time of the Warranty made, tho' afterwards at the Tine 
of the Deſcent of the Warranty the Eſtate of Freehold or Inheritane 
1s deveſted and diſplaced. 5 

3. Warranty by ? Diſſeiſin is where one, that hath no Right h 
enter upon the Freehold of another, entereth and conveyeth it any 
with Warranty. 4 It is called a Warranty that Commenceth ) 
Diſſeiſin, becauſe Regularly the Conveyance, whereunto the Wat 
ranty is annexed, doth work a Diſſeiſin. As when Leſſee for las 
or at Will, or Tenant by Elegit, by Statute-Merchant, or by dr 
tute-Staple, makes a Feoftment with Warranty, &'c. Or if one e. 
ters into Lands to which He has no Title, and preſently makesa fe 
offinent with Warranty. This Warranty Commences by Diſlein 
but it barreth not. [See Of a Diſſeiſm, chap.-4. poſt. | 

Warranty may be annexed to any Conveyance of Lands, Ie 
ments, or Hereditaments, as upon Fines, Feoffments, Gifts, &. de 
leaſes and Confirmations, made to the Tenant of the Land, tho'It 


that makes the Releaſe or Confirmation hath no Right to the La 
Oc, But, | 


| By the 4& 5 Ann. chap. 16. Al Warranties ſince the fuſt Dj 

Trinity Term, A. D. 1705, by Tenant for Life of Lands, Teneme 
or Hereditaments, the ſame Deſcending to any Perſon in Reverſund 
Remainder, ſpall be void. [See the Statute” of Glouceſter, 6 El.! 
chap. 3. and the Expoſition thereof, 1 Inſt. 365. a. & b. 366, 4 
13 Ed. 1. chap. 2. 11 H. 7. chap. 20.] 


Warranties are Pleadable only to Real Actions, as in RecovmN 
&c. [See Of Actions, Book 4. chap. 4.] 

6. A Covenant is an Agreement made by Deed in Writing Þy 1 
Conſent of two or more to Do or not to Do. The Words of Cole 
nanting are, do Covenant, Grant, Promiſe and Agree, &c. tho 
needs no great Exactneſs in the Words, to make a Covenant. [Sel 
6 Ann. chap. 35.) For if Words of Condition and Words of Cov?" 
are coupled together in the ſame Sentence, as Provided ag 
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and it is 


do make a Condition and a Covenant too. „ 
© A-Covenant\1s either Expreſi in the Deed, or Implied by Law. 7. 


A 


By the Words Denſe. and Gram, the Law doth Tmply and Intend C4 ebe 


p- 10. 


Incombrances during the Life of the Leſſor. And this Covenant in 
La created by ſuch Words ſhall go to the Aſſignee of the Term. 


nent, the Impliea- Covenant ſhall. be governed by it. An Expreſs 
Covenant is either Real, whereby a Man obige Himſelf 0 925 
Lands to Levy a Fine, He. or Perſonal, where a Man Covenants 
Hitch another to build Him a Houſe, to allow Timber, Sc. A Co- 
venant alſo may be in the Aſfirmative or Negative, Executed, i. e. 
already Dope, or Executory, i. e. to be Done hereafter. | 
„ Covenants may extend to Aſſigns in Deed, or Aſjjpns in Law. () Plovs. 
An'Afﬀignce an Deed is a Perſon appointed; as when the Leſſee of a -; = 16 
Term Aſligns the ſame to Another. An Aſſignee in Law is He whom 17, 16, 2 
the Law: makes, as an Executor is ſuch an Aſſignee to the Teſtator, 1 
and Adminiſtrator to an Inteſtate. And Note, That when a Cove- 1 Cro: 552, 
unt doth extend to a Thing in Being, Parcel of the Demiſe the Co- 553: 
enant ſhall go with the Land, and ſhall bind the Aſſignee, tho He 
W is not named or bound by Expreſs Words; as to, Repair the 
W-Houſe, Cc. But if the Covenant doth Coneern a Thing which 

was not in Being at the Time of the Demiſe made; the Cove- 
nantor, His Executors or Adminiſtrators ſhall be bound; but an 
Aſlignee ſhall not be bound; as to make a New Wall, &c. upon 
Part of the Land Demiſed. For the Law will not annex the 
Covenant to a Thing that hath no Being. But if a Leſſee doth 


p Covenant for Himſelf and Afſigns in Expreſs Words, it is otherwiſe ; 
Fa becauſe the Aſſignee ſhall have the Benefit of it. Yet tho* the Cove- 
in, pant is Expreſs for One and his Aſſigns, if the Thing to be done doth 


not Coneern the Thing Demiſed, there the Aſſignee. ſhall not be 
charged; as if the Leſſee Covenants for Himſelf and His Aſſigns to 
build a Houſe upon other Land of the Leſſor, which is no Parcel of 
the Land Demiſed ; or to pay a Collateral Sum to the Leſſor, or to 
a Stranger, Cc. So if in a Demiſe of Sheep or other Perſonal Things, 
he Leſſee Covenants for Him and His Aſſigns to deliver them up at 
the End of the Term, and the Leſſee Aſſigns them over; the Aſſignee 


91 all not be bound; For it is but a Perſonal Contract. ¶ See more in 
10 pencer's Caſe, 5 Rep. 16. Where the Aſſgnee ſhall be bound without 


ming Him, and where not; and where He ſball not be bound, tho 
els expreſly named, &c. | - | 

e )Executors and Adminiſtrators of Aſſigns, and the Heirs of (1) ; Rep. 17. 
izns, and Aſſigns of Aſſigns, and Aſſigns of Heirs are within this Init. 384. b. 
od Aſſigns. [See Of a Deputy, Title Office, chap. 2. ſupra, and. 
1 of an Aſſignment, infra.] | 40 | EET... 
There are ſome Covenants, of which none ſhall have Advantage (=) 1 Roll. 


v the ut the Party and His Heirs. Covenants of Inheritance ſhall deſcend dead 
oor e Heir, (vis.) ſuch as are Knit to the Eſtate; otherwiſe of Co- 235. 

ter dans in Groſs, which go to the Executors, Ec, — Cw 
eb _ «ES WT ng: 

en £ . f 1 18 | 1 

* 6 Qui ſentit Commodum ſentire Debet & Onus. 5 Rep. 24. 2 laſt, 489. | 


un /entit Onus, ſentire Debet & Commodum. 1 Rep. 99. 


"4; 5 '2 2 | 1 
, N * . 1 mel 9 
uenanted, &c. / imſuch Caſe the Words may be conſtrued * r Taſt, 

| PEI ; OJ. . | 


on the Leſſor's Part, that the Leſſee thall quietly Enjoy againſt all r Inft. 384. a. 


gut Where there is an Expreſs Covenant in Deed for quiet En joy- («) 4 Rep. 80. 
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* 1 Rell. eee * by 1 « Poll are 8 Effedusl as thoſe male 
MN TR Deed Indented, if ; Party hath the Deed to ſhew. 
| A Bond for Performance of Covenants is T ermed a Collateril ral Af 
ſurance. It is the beſt Way always to take a Bond for Perform; lee 
of Covenants with a Penalty: (For if you ſue upon the Bond , 
Common Law, the Jury muſt find the Penalty. But if you ſue yy 
the Covenant, the Damages are leſt to the Jury. ) | But then the Pr. 
ty. when he ſues upon the Bond at Common Law, ought to ty. 
— Care that he does not Levy much more than His Damage and Co 
for fear of a Bill in Equity for Relief. The Defendant alſo muy h 
forc'd to give Special Bail if the Penalty is above 10 l. But this is, 
cording to the Diſcretion of the Court. Of late a Covenant Hg 
Penalty, is uſually inſerted in the Body of the Deed, to ſae i 
(4) 4 Rep. 80. Charge of Stamp'd Paper upon a Bond. If the Condition cf the 
Noy's Nax. Bond is to Perform all the Covenants in an Indenture, Covenamin 
Law, as well as Covenants in Deed are included. : wh 86 97.5 
chap. 10. and of Action of Covenant, Book 4. chap. 
ere may be Articles of Agreement or Covenants framed 1 
2 cording to the Caſe, by Mutual and Reciprocal Covenants only, y 
be performed the Parties, and this is Gdod, if in Writing aut 
Seal'd and Delivered by the Parties, without the other formal Pn 
of the Deed.  - 
[See the 32 H. 8. chap. 34. Comperning: Game of Reverfim t 
take Advantages of Covenants to be performed by. N Ve. bn 
alſo D*Anvers's W Title ee. J. ris 


RULES cu COVENANTS. 


F a ral is unlawful i in the Subſtance chere, or inge 
it is voi | 
If no Time is Landed for Doing of a Thing, it ſhall be doe 1 
Reaſonable Time. 
(-) Plowd. A Covenant is moſt ſtrongly to be taken againſt the Covenatu 
A 36. a. and moſt in Advantage of the Covenantee. 
(4) 5 Rep.21. © Where one by his own Act diſables himſelf to perform a (ob 
nant, it is a Breach of it. 
(e) 5 Rep. 26. Every Contract or Agreement ought to be Diſſolved by Materd 
as a, a Nature as it was made. 
'7. * A Condition is the Suſpenſion of the Execution af an Ad 
| eee is Performed, which may be, and which m 1 
(f) I Inſt. Condition annexed to f Real Eſtates is a Quality annexe ob ns 
s. hath Eſtate, Intereſt or Right to the ſame, whereby 
8 Granted may be Defeated, Enlarged, or Created upon 5 wen i 
Event, as hath been before Obſerved. (ies Of Eftates upon 
tion, ante, chap. 1.] a 
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(e) Nilil tam Conveniens f Naturali equitati, unumquod que Diſſolvi eo Lai 
Ligatum eft. 2 Rep. 53. 5 Rep. 26. 6 Rep. 43. 4 Inſt. 28, 122. 
* Conditio eſt cum quid in Faſum Incertum, qui potefi tendere ad Eſſo aut non he 
fertur. 1 Inſt. 201, + 
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1. Conditions * 7 0 S. N (s) Lit. 328, 
Intent, 
offments 


cCaſe of the Ai 


of Condition are not ſo ſtrictly required, as in the Caſe of Freehold; 

cor 4 Leaſe for Years is but a Contract, which if under three Years 

may begin b n | ; 

chapi. 3 hereſore if one makes a Leaſe for Years, eſpecially by 

esd; in which there is a Clauſe, Thar the Leſſee oY do fuch an 

I pon Pain of | Forfeiture of” the ſaid Term, or the like, Theſe 

Words amount to 2 Condition. n 

Ain, of Conditions in Deed, ſome are in the“ Affirmative and (4) 1 Ing: 

a in che Negative, and ſome in the Affirmative which imply a 551. a. E b. 

Negative, as Behind and Unpaid imply a Non payment. A. Condi- 

Jon, That the Tenant in Tail “ nor his Heirs, ſhall nor Alien, g. () Lit. 362. 

WE: x double Negative 3 and yet it ſhall not be Conſtrued to be an Af. 1. 201. 

W-mative. For in Law Grammatieal Conſtruction is not always to be 3. 

lowed. Some Conditions make the Eſtate whereunto they are | 

nnexed, Voidable by Entry or Claim, and ſome make the Eſtate 

oid ipſo fatFo, without Entry or Claim.“ Provided always, and (ﬆ) 2 Rep. 72 

t is Covenanted, &c. is a Condition by Force of the Proviſo, and a 1 Ini 202. b. 

ovetanit by Foree of the other Words, Yet ſometimes a Proviſo ſhall 201. 20. 

mount ta a Covenant, and ſometimes it ſhall be taken for a Limi- 3 Cro. 128, 

ation or Qualification, ſometimes for an Exception, Reſervation and 

Explanation. A Proviſo makes a Condition if it does not depend (0) 2 Rep. 70, 

pon another Sentence, and if the Prowſo is the Words of the Feof- 75,8. 146. 

x, Donor, Leſſor, & c. and if it is Compulſory to enforce the Feof- a. & b. 

e, Donee, Leſſee, c. to do an Act. Otherwiſe it may be a Cove- ; 

ant. A Proviſo that would take away the whole Effect of a Grant 

void; and ſo is a Proviſo that is Repugnant to the Expreſs Words 

ff the Grant. And if a Proviſo is Good at firſt, and afterwards it hap- 

pens that there is no other Remedy, but that which was reſtrain'd, 

t ſhall be had notwithſtanding the Reſtraint. A Limitation or 6 10 Rep. 

Qualification is by ſuch Words, as Durante Vitd, Durante Viduitate, 41, 42. 

Dum. ſola F caſta Vixerit, Dummodo, Quamdiu, Donec, Quouſque, 2 * 

que ad tam Diu, &c. and are improperly called Conditions. For 5; Rep. "+ 4g 
amitation ſhall always determine an Eſtate without Entry, or 

aim, which a Condition doth not. 'The * Cauſe is the Conſidera- () Plowd. 

on of the Grant, which ſometimes amounts to a Condition, and 45 

ometimes not. Pro (as in the Grant of an Annuity, Pro Conſilio, I "4 = a. 

Nr.) ſhewing the Cauſe of the Grant, amounteth to a Condition. Hob. 41. 

ut in a Feoffment or Leaſe for Life, Pro Conſilio, &c. is the Confi- 

leration, and does not amount to a Condition; and the Reaſon of the 

Vilterence-is, becauſe the State of the Land is Executed, and the An- 

Wy Executory ; or to be Executed hereafter. 

| Conditions in Deed may be fubdivided into Conditions » Prece- (o) 7 Rep. rc. 

m which muſt be Performed before the Eftate can take Effect, Inf. 201. a. 


nt $15.8. 
| and 1 Roll. Abr. 
hs 5 DICH ad — 414, 415, 
— 416. 


(0) Gonditio Adimpleri debet priuſquam ſequatur Effefius, 1 Inſt, 201, 4. 
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and Conditions Subſequent * to the Eſtate, or to be del 


AM x After 
it. 

A Condition regularly ſhould follow the Habendum preſently, By 
; is Law hath not appointed any Place in a Deed proper or 'pecul 
to a Condition, Its Place is where the Parties pleaſe. | 8 
Idee the 32 H. 8 chap. 24. Where Grantees 15 take Advantage 
Conditions Broken. 6105 10} bf. 
(p) Lit. 398, 2. A Condition in ? Law is hüt which the Law implicth Withay 
379. expreſs Words; and it ma a be either by the Conan ia or by 95 
b. 233. b. tute, Where an Action or Entry is given. 
8 Rep. 44 [See Of Eſtates upon Condition, ante; chaps.” 1. p AT of Rex 
| and of Offices, chap. 2. ante. 21 how Eſtates in Land, c. wy 
be Forfeited and Loft, by Alienation of particuler Tenatit and Mor: 
main, by Waſte, chap. 4. poſt. 100. 6. 
Conditions may be annexed to Lands uf: Amend fas Li 
or Years, to W N Chattels N r en n (a 
tracts, | 8 
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RULES: Cunning conDInIONs 


At 


(4) 1 Inſt. Donditione dee by the Party: : are 9 WING for that they dz 
1 b. feat Eſtates where Right 1s favouret. 

1 Rama. Tho Conditions are not Favoured, yet they are not always b 
(r) 1 Inſt, be taken Literally. - ir 3 

> * The / Words of a Gondition ſhall be taken out of thei prope 
(/) 1 nt. Senſe to ſupport an Eſtate, c. 

CY inn. Conditions # Repugnant to the Eſtate, or 8 are n 


FE: b. 323-1: . « If an Impoſlible Condition is Precedent, oO Eſtate is mak, 

u) 1 Inſt, ut, 

— ; An Impoſſible Condition Subſequent to an Eſtate, wakes i 0 
olute. - 

* Where the Gandition (the Ne of 45 was ; Poſihe) 
becometh Impoſſible to be performed by the Act of God, as Deb, 
c. ) the State of a Feoffee ſhall not be avorded.; for being ſettled in 
Him, It cannot be Defeated but by Performance of the Condition 
But in the Caſe of a — © or Bond with ſuch a. Condition 
the Recognizance or Obligation 3 is ſaved. For they transfer no Inte 
reſt, but only give a Right of Action upon Default; whereas theres 
no Default in the Conuſor or Obligor. 

(x) 1 Inſt, Regularly what is an by Law. may * prohibited lj 

223.b Condition. 

„„in. Words make a Condition i in 25 Will, that make no Condition j 


204- a. 236. 2 Deed. | | | 
a. & b. K TC | IG | v 


4 1 
—_——— * ä WORY * * 2 bo 


(q) (r) ni Beneficialis que Statum Conftruit, zenigne ſecundum Ver borun 1 
tionem eſt Inter pretanda? Odioſa autem \ Statum * 72 ſecundum rey 
Proprietatem eft. Accipienda. 1 Inſt. 218. a. 8 Rep. 90. 

Actus Dei Nemini facit injuriam. 1 Int. 206. 4. N b. 


. * 0 


* 
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Ch 3. £aws of England. 
: —_— — — — | | . — — — 


No Man ſhall take Advantage of a Condition broken, but 
lle that 3s * Party, or Privy in the Condition, [See 32 H. 8. () Dr. & 
hap | 34] | Stud: Dial. 2: 
C . 


chap. 2 


If one is the Cauſe that a Condition cannot be perform'd, He (a 34 Tote. 
hall not take Advantage for the Non-performarice thereof. 206. b. 

A Condition!“ againſt Law is void; Therefore, 5) Ibid. 

A Feoffment upon Condition to do a Thing that is © Malum in ſe Ce) Ibia. 
makes the Eſtate Abſolute, and the Condition void. And a Bond with : Ventr. 107: 
ch a Condition is void. | | 
When the Thing to be done, or not to be done, is only againſt 
me Rule of Law, the Condition is only void, and the Bond 
& 4 Feoffment in Fee upon Condition not to 4 Alien, the Eſtate is (4) Ibid. 

WW ſolute, and the Condition void, But a Bond not to Alien is Good; hh 223: 

r He may Alien if He will forfeit His Bond. A Feoffment not to; rep. 56% 

ien for a Particular Time, or to a Particular Perſon, Ic. is Good. 6 Rep. 40, 

W The King may Grant Lands in Fee upon Condition not to Alien, Fit. 261, 362. 

Ind the Condition is Good. | | & 

W 4A Gift in Tail made upon Condition, That the Donee, c. ſhall ; 
Wot Alien againſt the Statute of Weſim. 2. De Donis, or to work a 

app; * the Eſtate-Tail, is Good. [See Of Eſtate-Tail, 

book 2. chap. Ts | 
FT Ls in Reſpe& of the Reverſion may by Condition Reſtrain 
Wis Leſſee from Aliening with Licence. Yet when the Leſſor does 

icence, He ſhall never by Force of the Proviſo defeat the Term, 
hich is Abſolutely Aliened by His Licence. For hereby He has 
diſpenſed with all Alienations to be made afterwards. 

A Condition Implied by Law to be annexed to any Thing, (e) Lit. 378. 
as ſtrong as if the Condition was made by expreſs Words in Wri- 9 
ing. 

All Grants of * Offices are ſub ject to this Condition in Law, That * Lit. 378, 


379. 
e Grantees duly Execute Them. . 


ah. 


a 


0 All Conditions in Law requiring Skill and Confidence bind Infants 8 Rep. 4. 
10 d Feme-Coverts. as well as Conditions in Deed. But Thoſe that 

an not require Skill and Confidence, whether by Common Law or 

_ * do not abſolutely infer a Forfeiture of the Eſtate, except in 

ä a 

tion 


! Regularly He that taketh an Advantage of a Condition in Law, (7) : Int. 
all take the Land with ſuch Charge as He finds it. rern 
4 Sometimes Conditions are to be performed in Convenient Time, (, 1 ng. 
metimes upon Requeſt, ſometimes during the Life of a Party, if He 268. b. 219.4. 
not haſtened by Requeſt. [See Of Obligations, infra.) 3 . 

A Condition may be; Apportion'd or Divided by Act of Late and 6 Rep. zo, 
be A& of the Leſſee. : 1 (h) 4 Re 
None ſhall by Plea Defeat any Eſtate of * Freebold upon Conditi- 1 
Unleſs He ſheweth the Condition in Writing. Otherwiſe of Chat- (.it. 365. 


1 Inſt. 225, 


"2 8 Real, [But ſee 29 Car. 2. chap. 3.] and Perſonal, a & b. 
lun Regularly He that will take Advantage of a Condition muſt en- (i) 1 1nd: 
rin U He can. If He cannot, He muſt Claim. For a Frechold, 218. 


ether It lies in Grant or Livery, cannot ceaſe by Condition with- 

*Litry or Claim; tho' the Words are, Provided that If He does not 

”, The Eſtate ſhall ceaſe and be void, | N 
Io 
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' ') Lit:374 He that taketh by Remainder. is bound by the Conditions in 
1 inde 230-Þ Deed, tho" He foes not feat it. But Special Limitation They A 
317438 not Extend to Hin. eee re 7 pgs; ee fit N 
ch , The 2 of the Derd is the Deſcription of the Time in wii 
(„Rep., X Deed is Good tho“ it hath * no Date of the Day or bla, 
ia 4b. [See Of Obligations, 'infra.] or if the Date 1s Miſtaken, or if it 
. Pated at one Time, and Sealed and Delivered at another, or thy} 
hath an impoſſible Date, as the 3oth of February, &c. But ii; 
that dotk plead ſuch a Deed without any Date, or with fu 
Ast an Impoſſible Date, muſt ſet forth in His Pleading the Thy 
weben it was Delivered. If a Leaſe for Years be made hy |; 


6e dentute, beuring Date the 26th of May, To Have and to Hcld i. 
(os Rehe Twenty, One Tears From the Date (Quære, or From the Dy"), 
2 intl. 46. b. tbe” Dare) it ſhall. begin on the 27th of May. If the Leaſe ug 
2 Inſt. 674. Date the ig6th” of May, To Have and to Hold from the Maing 
Cont. 1 Roll: thereof, or from Fenceforth;, it ſhall begin on the Day on whith} 
$50 One was Delivered. | See Of Delivery, infra. | But every Deed ſhall 
2 Roll. Abr. j ntended to be Delivered on the ? ſame Day it bears Date, unleſsthe 
eto. 135, contrary As proved. 4 But if a Deed is Dated at Four a- Clock in ti 
258. Afternoon on the 20th. of ume, the whole Day is to be taken jt 
3 wy 1 For the Law in this Computation doth Reject all Fractions and Di 

3 Lev. 338. Nee = . "T5 SES IO Diet: | 
(p) 2 Inſt. ſions of a Day for the Incertainty. [See Age, Book 1. chap. I. Ar 
674 Rep. 1. for an Account of a Day, Month, and Tear, 1 Inft. 135. 4. 6 
(%s Reber As to the Place, If It bears Date at a Place Out of the Realm 1 
is Good by Averring that the Place mentioned in the Deed is in fon! 

County in England. For here the Place is not Traverſable. But 

this is not Averr'd, and'it appears that It was Dated beyond $; 

It is otherwiſe, and the Deed cannot be Tried, [See Of an 0 

gation, 7 87 LEY 8 1 ; 
(r) 1 Inſt: 9. The Sealing is Comprehended in theſe Words, (vis:) In Vir 
> Rep.s. Meſs thereof ] bave ſet my Seal. Tho' if thoſe Words are wantity, 
the Sealing of the Deed is ſufficienntt. 

I be Seal is the Eſſential Part of the Deed. If a Writing in 

* 3 Inſt. 169. Sealed, it cannot be a Deed, If the * Print of the Seal be utter 

Ney e Nax. Defaced, the Deed is inſufficient; ſo that it cannot be pleaded, th 

55 it may be given in Evidence. [See of the Privy Signet, Privy S 

and Great Seal, Book 4. chap. I.] | A 


. 


+1Infl. 7.4 +. Theſe are the Orderly and Formal Parts of a Deed; but all at 
not Eſſential Parts. For if a Deed of Feoffment is without Prem 
ſes, Habendum, Tenendum, Reddendum, Clauſe of ' Warranty int 
Date, yet the Deed is Good, For if One by Deed gives Land! 
Another, and to His Heirs without ſaying any Thing more, and pu 
his Seal to the Deed, and Delivers it, and makes Livery where l 

ceſſary, I i eber e 
For tho' it is never ſo well Written and Sealed, it 1 ol f 
Ha x Init. Force if it is not / Delivered by the Party Himſelf, or His Spec 
3 Attorney, to the Party Himſelf to whom it is made, or to ſo 
5 Rep. 11 other to his Uſe, A Delivery (Traditio) is a neceſſary Inciden 
every Deed; and then when it is delivered, it ſhall bind him 1 
ao delivers it, tho' Dated before, and * tho* another Wrote or Sel W 8 


1 


mo 
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(ſ) Traditio Loqui facit Chartam, 5 Rep. 1, 
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— 
e ſame. The Delivery of the Deed may be Abſolutely or Condi- 

2 When you deliver a Deed Ab ſolmely, Words = not ne- () 9 Rep. 
cefſary 3 for then a Man that is mute could not deliver a Deed. It . 
is ſuflicient if it is deliver'd. And as a Deed may be delivered to 4g. b 
the Party without Words, ſo may a Deed be delivered by Words 
without any Act of Delivery; as if the Writing Sealed lieth upon 
the Table, and the F eoffor, ec. ſaith to the Feoffee, c. Take 
that as my Deed, it is ſufficient Delivery. * In Caſe of the King's (x); 4 Init. 
Letters Patents, or of Grants under the Seal of the Dutchy of Lan- 209. 
caſter, the Seal is Matter of Record, and the Deeds need no Deli- Ok Abr, 


very: So the Deed of a Corporation needs no Delivery. The Com- Dav. 44. 


won Seal 1s perfect without it. When a Deed is delivered » Congj- 0) 9 Rep. 
Wrionally it is called an Eſcrow ( Eſcroll or Scroll) as where One doth 115 


I Inſt. 36. a. 


Neal a Deed, and Deliver it to a Stranger until certain Conditions 2 Roll. Abr. 


are performed, and then to be delivered to him to whom the Deed *» 26. 


Ws made, to take effect as his Deed that ſo delivered it. For it ſhall 
Wave * Relation to that firſt Delivery, In the Delivery of a Deed as 


an Eſcrow you mult uſe Words, and ſay, I Deliver this as my Eſcrow 
To Deliver to the Party as my Deed, upon Condition that, &c. or to 


Whe like Effect. For here a bare Act of Delivery to a Stranger with- 


gut Words ſignifies Nothing. It muſt be delivered to a Stranger; 

pr if it is delivered to the Party Himſelf, it is an Abſolute Delivery; 

o Words mention it only as an Eſcrow. 

If a Deed is Sealed and Delivered, there is no Neceſſity of Signing 
t, tho' it is uſually done. 

There muſt be = Witneſſes to Teſtify the Sealing and Delivery of () 1 Taf. 
heDeed, Their Names are to be either Underwritten or Endorſed 7: b. 
dy them. | 10 Rep. 93. 
A Deed may be made to a Feme-Covert, Infant, ec. 

If any Writing be read in any other Form to an Unlearned Man, 
It all not be His Deed, altho He Seals and Delivers it. But if (a) 2 Rep. 
he Party who ſhould deliver the Deed doth not require it to be 3 $9 
ad, He ſhall be bound by the Deed, tho' it is penn'd againſt 1s. 7 
is Meaning, So if one declares the Effect thereof in other Manner 2 Roll. Abr. 
han the Writing doth import, the ſame ſhall not bind the Party * 
lat Seals and Delivers the Deed, if there is no Colluſion between 


m. 

Ha Deed is 5 alledged, it muſt be ſhewed to the Court, That (2) 1 Ing. 
be Court may judge whether there are apt Words to make a Good 35: b. 225: 
ontrat, And when it is ſhewn to the Court, The Deed ſhall re- mY 
dan in Court all that Term, in the Hands of the Cuſtos Brevium. 5 Rep. 74- 
Put at the End of the Term, if not denied, is to be delivered to the 8 5 
ay. If the Deed is denied, it muſt remain in Court till the Plea * 
determined. Yet if the Deed remains in one Court, it may be 
aded in another Court without ſhewing. [See For Inrollment of 


het, Title Bargain and Sale, infra. 
13 RULES. 


— as A adi. *% at 1 * 


11 
Relatio eſt Fict io Juris, O eft intenta ad Unum, 3 Rep. 28, 29. 2 Inſt. 591. 
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(c) 2 Rep. 


23. 
6 Rep. 36. 
(4) 1 Inft. 
42. à. 18.3 a. 
& b. 


(e) 1 Inft. 
36. a. 183. a. 
197. a. 378. b. 
5 Rep. 7. 

8 Rep. 144, 
145. 


(4) Lit. 1. 
1 Inſt. 9. 
a, % b. 10. 4s 


(i) Lit. 57. 
2 Inſt. 295. 


An Inſtitute of the Book L 


RU LES Concerning DEEDS. 


U CH Conſtruction ſhall be always made of Deeds, That 4, 
Intent of the Parties ſhall take Effect, if the ſame by any Con 
ſtruction may ſtand with the Rules of Law. 

7 If Words of a Deed have a double Intendment, and the (1, 
ſtandeth with Law and Right, and the Other is Wrongful and agzing 
Law, the Intendment which ſtandeth with Law ſhall be preferr', 

The Words of a Deed ſhall be taken * moſt ſtrongly againſt Hn 
that doth alledge or pronounce them; unleſs it be in the Caſe of i 
f King. 5 

The Words muſt be underſtood according to the £ Subject Matt 

Thus have I ſhewn how one may Purchaſe and Convey by Ny 
ſetting forth the Nature of a Deed, and the ſeveral Orderly ni 
Formal Parts of it. Now, becauſe every Deed or Inſtrumem; 
not fit to be uſed upon all Occaſions, I ſhall give ſome Accour q 
each Particular Deed or Inſtrument, and of their Peculiar I, 
Therefore, 

4. Of the ſeveral Sorts of Deeds or . of Conveyance, 

Deeds or Inſtruments, by which Lands paſs from One to Anothe 
are, 1. Feoffment. 2. Fine. 3. Recovery. 4. Indentures to lead th 
Uſes of Fines and Recoveries. 5. Covenants to ſtand ſeiſed to I 
6. Bargain and Sale. 7. Grant. 8. Leaſe. 9. Leaſe and Rel, 
10. Confirmation. 11. Aſſignment. 12. Exchange. 13. Surrey, 
14. Revocation and New Declaration. 15. Statutes. 16. Ole 
tions, 17. Defeazances. 18. Deviſe. 

I. * A Feoffment (from Fendum, becauſe it is a Gift of the I 
is properly a Conveyance of a Corporeal Fee by Livery and Selfn 
Yet ſometimes it is called a Feoffment when an Eſtate of Freehold 
doth only paſs in that Manner. Theſe Words His Heirs mike an 
Eſtate of Inheritance in all Feoffments and Grants. But thi Rule 
hath ky * Exceptions. [See Of an Eſtate in Fee: ſimple, hi. 1 
ante. | 

It is the only Conveyance in Law that cleareth all Diſſeiſins, 4 
batements, Intruſions, and other wrongful Eſtates where the E 
of the Feoffor is Lawful ; which a Fine, Recovery, or Bargain ad 
Sale by Deed Intended and Inroll'd cannot do; becauſe the Feolf 
re-entring to make Livery, re- continues his former Eſtate. * He ii 
maketh the Feoffment is called the Feoffor, and He to whom - 

| | 1 


88 a 4 4 . . g 


(c) Benignæ faciende ſunt Inter pretationes Chartarum, ut Res magis valeat quan Ft 
1 Inft. 36. a. 183. b. 

Verba Intentioni, non econtra, Debent Inſer vire. Ibid. 8 Rep. 94. 

Verba Debent Intelligi ut Aliquid Operentur. 8 Rep. 94. Bacon 18. 

Verba Accipienda ſunt cum Effectu. 4 Rep. 51. | \ ad 
6 2 Verba Aquivoca & in Dubio pofita intelliguntur in digniori Q potentiori it 

ep. 20. a ; 

(e) Verba Chartarum fortius accipiuntur Contra Proferentem, 1 Inſt. 36. a 183 % 1 
10 Rep. 59. Bacon 11. | | | 

(g) Verba Debent Intelligi ſecundum Subjeftam Materiam, 1 Inſt, 36. a. 

* Exceptio probat Regulam. 1 Inſt. 9. b. 

Exceptio in non Exceptis frmat Regulam. 
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made is called the Feofſze. It is made by theſe Words, Have Ex- 
fel d. Given, Granted, Sc. tho' the Conveyande is not always ſo 
much to be known by the Words of Conveyance, as from the Eſtate 

and Natpre .of the Things convey d. Ka A Leaſe and Releaſe to a ( 8. Inſt. 
Man and His Heirs amounts to a Feoffment, if one was bound to . 
r enn 

There muſt be © Livery and Seiſm in all Feoffments in Fee made (1) Lit. 59. 
gut of 2 Court of Record, and in all Gifts in Tail, or Leaſes for 
Term of Life; where a Corporeal Inheritance or Freehald'doth paſs: 

„ Which ſhews that a Freehold cannot be Granted to Comnjence' in (u) ; Rep. 
Etui, Or at a Day to come. | # EL e et Ix 
"'s Livery and Sein (or Delivery of Seiſin) is a Solemnity uſed in („71 1a“ 
: Paſſing or Convey1ng reehold Lands and Tenements by Delivery of 48. a. 

Sellin thereof. - It muſt be of * Corporeal Freeholds, as Houſes, (o) 1 Ind. 
Lands, Oc, Incorporeal paſs by Deed only. [ See chap. 2. ante, In 8 5955 
WPrincipio.), Livery and Seiſin was invented, That People might have; . 
Knowledge of the Alteration of Eſtates from Man to Man. It muſt 333, 389. 
ot be made by an Attorney upon the Day on which the Deed is 8 
dated, if the Deed is to Have and to Hold From the Day of the Date. 
bor in ſuch Caſe, the Feoffment, Gift or Leaſe for Life, and the Li- 


very is void. 


i W There are ? Two Kinds, (viz. A Livery in Deed, and a Livery G0 : Init. 
2 Win Lu. 1. A Livery in Deed is when the Feoffor taketh the Ring 8 
4 df the Door, Turf or Twig of the Land, or a Ring of Gold or Any 


other Thing, tho? it doth not concern the Land, and delivereth the 
lame upon the Land to the Feoffee, in the Name of Seiſin of all the 
and contained in the Deed. This Livery in Deed may be either by 
ords, and ſome ſolemn Act, or by Words without any Solemn Act, 
It the Feoffor and Feoffee are upon the Land. In all Caſes Words 
pre Neceſſary, If then Words may amount to a Livery within the 
ew (as ſhall be preſently ſet forth) when one is off the Land, much 
mote ſhall it pe when ohe is upon the Land. The bare Delivery of 
be Deed on the Land may make it a Deed ; but ſhall not amount to 
Livery of Seiſin; unleſs it is delivered in the Name of Seiſin of the 


4 and. & very and Seiſin made to one before in Poſſeſſion 1s* void. 
it put if Leffor and Leſſee come upon the Ground, and on #Purpoſe to 
and Ale and take Livery, that Entry veſts no Poſſeſſion until Livery. 
a A Man'may make a Letter of Attorney to deliver Seiſin by Force (% : In. 
de Deed. But the Attorney muſt purſue his Warrant; otherwiſe * A b. 
4 e doth not deliver Seiſin by Force of the Deed : If He do leſs it is 


od. For He that hath but a bare Authority muſt purſue his Autho- 

ty. If a Letter of Attorney is made to Three Conjunctim & Devi- 

n to make Livery; and Two make it, the Third being abſent, the 

Livery is void. Thus it is for Private. Affairs. But for the Good of 

he Publick, as the Execution of Juſtice, &c. there will be a more 

wourable Interpretation. [See Of an Eflate in Lande deviſed to 

#cutors, and Of Foyntenants,. ſupra, chap. I.] A Letter of Attor- 

77 alſo may be made to Receive Livery and Seiſin. This Warrant (r) Ing. 

f Attorney muſt be by Deed, and not by Parol or Word of Mouth; 42:9: 52. b. 
„ TC TI YET becauſe 2 Roll. Abr. 

| NN 5 


— . 4 


o 
— 


„ — ENS 


1 ee meum eſt, amplius meum eſſe non poteſt. 1 Inſt. 49. b. 
kel lo tua nomen imponit Operi tuo. Ibid. 


. 1 
1 Y. 
1 *. 
. 
l : \ 
N 
N 


Vit. 6 


1 Inſt. 52. b. 


(t) 1 Inſt. 
48. b. 52. b. 


(x) Lit. 60. 
1 Inſt. 49. 
a. & b. 


(y) 3 Rep. 
26. 


(z) Lit. 61. 


(a) x Inft. 
10. . 


(2) 1 Inft, 


49. a+ 
(c) 1 Inft. 
50. a. & b. 


becauſe it concerneth the Freehold. A Letter of Attorney may 
Contained in a Deed of Feoffment that is Poll, tho* the Attorney i 
not made Party, but not in an Indenture unleſs the Attorney IS Mags 
Party. (Qu.) The / Death of che Feoffor, &c. is a Counternyy 
of an Authority, or of the Letter of Attorney. But not the Dey 
of a Mayor in the Grant of a Mayor and Commonalty, nor af; 
Dean in the Grant of a Dean and Chapter, Ec, For Aggregate B. 
dies never die. But if a Leſſor by his Deed Licences a Leſſee ſo 
Life or Years to Alien, the Death of the Leſſor is no Counter mand q 
the Authority. For the Licence exempts the Leſſee from the ben 
ty of the Condition. 2. A Livery in * Law is when the Leſſor in 
ſelf (not his Attorney) being in View of the Houſe or Land faith 4 
the Feoffee Himſelf (not his Attorney) after Delivery of the Dey 
I give you yonder Land to you and your Heirs, go enter int the 
ſame, and take Poſſeſſion M it accordingly, &c. Now if the Fed 
doth go accordingly in the Life-time of the Feoffor and Enter, v 
if He makes His Claim when He dares not go (for this is an Entry n 
Law) it is a Good Feoffment and Livery to Him, tho' the Land li 
in another County. But if either the Feoffor or the Feoffee die hx 
fore Entry, the Livery is void. This 1s to be underſtood of Sole Pe- 
ſons, or Sole Corporations; not of Corporations Aggregate of may 
Perſons, as before hinted. 3 
One may have an Inheritance in an Upper Chamber, and paſs it 
Livery, tho' the Lower Buildings and Soil belong to another. 
If a Man makes a Leaſe for Years, and“ afterwards make 
Feoffment, and delivers Seiſin to One, while the Leſſee is in Poſt 
fion, and not aſſenting to the Feoffment, the Livery is void ; for lf 
doth not give him Livery of the Poſſeſſion, altho' the Feoffor hat 
the Freehold and Inheritance. But if the Leſſee he abſent, and hath 
neither Wife nor Seryants (tho* He hath Cattle) upon the Ground, 
the Livery is Good. If the Leſſee, his Wife or Servants had been in 
the Houſe, or upon any Part of the Land to Him demiſed, it would 
have been ſufficient to have preſerved and continued his Poſſeſſon in 
the Whole. | | | 
. * If one makes a Leaſe for Years, Remainder to Another for Lit, 
in Tail or in Fee, the Leſſor muſt make Livery of Seiſin (in Dal, 
not in Lau.) to the Leſſee: for Years otherwiſe nothing paſſeth 0 
Him in Remainder. | This Livery is for the Benefit of Him in I 
mainder, for the Leſſee! hath only a Term for Years. But if Leli 
entereth before any Livery of Seiſin made to him, the Livery 5 
void. „If one makes a Feoffment to four, and Seiſin is delivered u 
Three, in the Name of All, the Eſtate is veſted in all of them. 
> Tho' Lands and Tenements he in divers Towns in one Couil) 
Livery and Seiſin made in one Parcel of the Tenements in one 79% 
in the Name of all the Reſt, is ſufficient. But if Lands lie in dives 
Counties, there ought to be a Livery and Seiſin in every County: 
A Fee-ſimple may be got wrongfully® by Diſſeiſin, Abatement d 
Intruſion-into Lands and Tenements, or by Uſurpation of Advowik 
Gc. without any Livery of Seiſin. ag 7, 
If a Houſe or Land belong to an # Office, by Grant of the Of 
by Deed, the Houſe or Land paſſeth without Livery. © And in ® 


Exchange, a Fine which 1s a Feoffment of Record, a Deviſe, 15 
; * f x rend, 


| 


9 


— * * A * 2 . i 2 3 5 — — 

. Leaſe and Releaſe, Releaſe and Confirmation to Leſſee for 
rent or at Will, Bargain and Sale by Deed Indented and Inrolled, 

uſe the Statute of the 27 H. 8. chap. 10. gives the Poſſeſſion to 
the Uſe) A Freebold may paſs without Livery. By Force of that 
$:atute, a Feoffment to the Uſe of the Feoffor, Feoffee, or Any other, 
Supplies the Place of Livery and Seiſin; fo that Livery and Seiſin up- 
on Feoffments is not ſo commonly uſed as formerly; neither can E- 
ates be created now by Livery and Seiſin only without Writing. 


2 
7 
4 
oe 


e 


[See 29 Car. 2. chap. 3.J. | | | | 

There are 4 other Seiſins, but they do not Relate to Feoffments; (4) 1 Init. 
a Payment of Money before any Rent due is a good Seiſin of the . b. 166-4 
gent to bring an. Action for it. And fo a Gift of a Pair of Gloves, &#:c, * "© 
In the Name of Seiſin of the Rent, is a Good Seiſin. Upon a Gift or 
WBargain and Sale of Goods and Chattels Perſonal, the Delivery of 
Ws: x-pence, © Spoon, c. is a Good Seiſin of the Whole. 
2. Of a Fine. g 
For the Right Underſtanding of the Nature of a Fine, Enquire, 
. What is 2 Fine, 2. How Divided. 3. Who may Levy or Take 
Wy Fine. 4. Of what Eſtates may Fines be levied. 5. Before 
3 1 The Force and Efed of a Fine. 7. How Fines may be 
F-77008 | 
1. A Fine (Finis, 1mproperly called a Deed) is an Inftrument of (e) 1 Int. 
Necord of an Amicable Compoſition or Final Agreement made be- 135. b. 121.8. 
Wween Parties in Suit, concerning Lands, Tenements or Heredita- Wett. ymb. 
nents, by the Conſent or Licence of the King, or His Juſtices in the 2 Part, Sect. . 
ourt of Common Pleas, or others Authorized, to End all Contro- 
erſies between thoſe that are Parties and Privies to the ſame, and 
| Srangers not claiming in due Time. It is called a Fine, be- 
auſe it makes a Final Agreement of all Controverſies, The Civi- 
ans call it Tranſactio Fudicialis De Re immobili. Anciently it 
ras 2 Compoſition of a Real Controverſy. But now it is generally a 
eigned Action upon a Writ of Covenant, &c. and ſuppoſes a Con- 
porerly, where in Reality there is none, to ſecure the Title that a 
an bath 1n His Eſtate againſt all Men; or to cut off Entails, and 
th more Certainty to Convey the Intereſt or Title of Lands, c. 
d whom we rh either 1n Fee-fimple, Fee-tail, for Life or 
rs; whereupon alſo a Rent may be reſerved. A Concord cannot 
any other Thing than what is contained in the Writ of Cove- 
ant. This Fine is a F Feoffment of Record, and doth imply in it (4) « Ing. 
er and Seiſin, as above-mentioned. 1 50. a. 

re are 4 five Parts in every Fine. 1. An Original Writ, uſval- (£) 5 Rep. 

[2 Writ of Covenant, taken out againſt the Conuſor. 2. The . 
18 for which He hath a Fine called the King's Silver. r, 
+ he Concord it ſelf, the Agreement betwixt the Parties how the Su, Pe Fi 
and, ©&c, ſhall paſs, the Ground of the Fine. It begins thus, Er eft Lectio prima. 
dia Talis, &c. upon which, if the King's Silver is entered, the 
* 1s Good, tho' the Conuſor dies afterwards. 4. The Note of the 


ſo oo or Abſtra& of the Original Contract, beginning thus, Inter A. 

n B. & C. uxorem ejus Deforciantes, &c. 5. The Foot 
ff * Fine, (or the laſt Part of it) which includeth All, and Begin- 
in a1 thus, Hee eſt Finalis Concordia, &c. ſetting forth the Day, 


Year, 


— 
- 


the... Book! I 
Year, and Place, and beſote | what Juſtices the Concord was mas 
Of this chere are Chirographs or Indentures made, Which is call 
F. N. B. the Ingtoſſing of the Fine; + For the Fine is ſaid to be Ingroſſet 
1 63. When the Clurographer maketh the Indentures and delivers them 
e to the Buyer, and Another to the Selle. ̃ 
.. He, Who facknowledges the Fine is called The Cognizor, or Conn 
or Deforgse nt (i. e. He that Caſteth out by Force,) and He t 
whom the Fine is acknowledged, or levied, is the Plaintiff, ce 
þ Cognizzee. Theſe Terms of Cognigor or 'Cognizex come fry 
Cegnoſco, which ſignifies to Acknowledge as well as to know. 
(i) Weſt. 2. Fines may be thus Divided. They are either Single d 
Send. Double. A Single Fine is that by which Nothing is Granted a 
Render'd back again by the Cognizees to the Cognizors, or any of 
them. A. Double Fine containeth a Grant and Render-back yn 
either of ſome Rent, Common, &c. out of the Land, or of de 
Land it ſelf. | 9 > CH OV} + 
(a) Terms of Alſo of I i nes there are Four Kinds. t. * A Fine Sur Copnizine 
P, de Droit come ceo que il ad de ſon Done, (i. e.) upon Acknowledy 
Wen. Symb. ment of the Right of the Cognizee, as that which He had of thi 
de, Gift ef the Cognizor. | It is a ſingle Fine, and admits the Poſleſi 
Ar (at Icaſt in Law) of the Lands by Vertue of a Feoffment or formt 
514. Gift of the Cognizor, and works by Way of Releaſe, a Fee-ſingl 
Rep. 19. paſling without the Word Heirs, and nothing being render'd backt 
the Cognizor. This is the Principal and Sureſt Fine, and is a Fit 
executed; ſo that the Cognizee may preſently enter. 2. A Fine ſi 
Done, Grant and Render; which 1s a Double Fine, (being in a Mi 
ner two Fines, (vis. a Fine ſur Copnizante come ceo, &c. and 
Fine . ſur Conceſſit, &c.) and where the Cognizee, after a Reledt 
and Warranty made to Him by the Cognizor, doth Grant and Rende 
back to the an the Lands, &c. limiting oftentimes thereby le 
mainders to Strangers not named in the Writ, If the Party is in la- 
ſeſſion, this Fine is executed, otherwiſe He muſt Enter, or haethe 
Writ: of Habere farias ſeiſinam, &c. 3. A Fine ſur Copnizant it 
Droit tartum; which is commonly uſed to 'paſs 4 Reverſion. | 
may be expreſſed in ſuch Fine, that the Particular Eſtate is ii . 
ther, whom the Cognizor is willing ſhould have the Reverlus 
Sometimes it is uſed by Tenant for Life to make a Grant and ie 
(1): Inf. leaſe to Him in Reverſion. In a Fine ! ſur Copnizance de Droit Tat 
206, be tum, the Cognizee hath a Freehold in Law in Him before He Bt 
ters. 4. A Fine ſur Conceſſit is where the Cognizor is ſeiſed of tit 
Lands contained in the Fine, and the Cognizee hath no Freekdl 
therein, but it paſſeth by the Fine. It is commonly uſed to Cm 
(m) Weſt. away * Eſtates for Life or Tears. And if the Cognizees are not! 
"oF JE teen they muſt Enter, or have a Writ of Habere facia: [i 
Nam, XC, 1.04% TAE | of Are, 
(„0 Inf. 513. Hence alſo appears * Another Diviſion of Fines; (biz.) That „ 
Peel mb. may be Executed where the preſent Eſtate; paſſetli to, or is ſuppo 
Sea. 20. in the Conuſee; or Executory, to be executed afterwards by Eu 
. Action, or Writ of Habere fucias ſeiſinam, or Scire Facias. 
Part. 2. Alſo a Fine is either © without,, Proclamations or with Pricii'® 
2. 9 tions, 1. That without Proclamations is à Fine at the Com, 
33, %%%. Law, [See Of the Force and Ehect of Fines, infra.] 2. That P 


Pr 


1 


Ch 3. Laws of England. 241 
— "” — Eaten - — _— — 


elamations is a Fine according to the Statutes of the 4 H. 7. 
15 24. 32 H. 8. chap. 36. 31 Flix. chap. 2. and are abſolutely Ne- 
ceſſary U n Fines fur Cognigance de Droit come ceo, Sc, heſe 
Fines with Proclamations are the beſt, and moſt uſed. And if there 
be Error in the Proclamations, yet the Fine ſhall be taken as a 

Fine at Common Law (vis. ) to work a Diſcontinuance of 
the Eſtate of the Cognizor. But every Fine levied ſhall be intend- 
ed to be with Proclamations, becauſe moſt Beneficial for the Cognizee; 


the Proclamations being made to Diſtinguiſh it from a Fine at Com- 
— | 


5 1. 31 Eliz. chap. 2. All Fines with Proclamations ſhall be 
8 proclaimed only Four Times, (v1z.) Once in the Term wherein they are 


WT inzrofſed, and Once in each of the Three Terms next following. 


Who may Levy or Take by Fine. | 
e 2 King, and all Perſons, who may lawfully Grant by () 7 Rep. 32 
Deed, may be Cognizors or Levy a Fine. Therefore, Infants, Well. Oe. 


5 

| Ideots, Madmen, Feme-Coverts without their Right Husbands. — "59 5,6, 

a Monks, Friars, Nuns, &c. ought not to be Received, yet if they are 7, 8, &. 

F Admitted their Fines are Good and Unavoidable; except in the 

1 WS Caſes of Infancy and Coverture. [See infra.] If a Feme- Covert is of 

full Age, and joyns with Her Husband to Levy a Fine of Her Lands, 

, ! ſhe muſt be privately examined, Whether ſhe Parts with the Right (9) Lit. 369, 

1 in her Land freely, or by Compulſion: But tho' ſhe is not Exa- 370 | 

þ mined, if the Fine is Received and Recorded, it is Good. - Perſons .F. 42, 

Outlaw'd in Perſonal Actions, or Attainted of Felony and Treaſon 1 Ing. 353. a. 

my be Cognizors, and Levy a Fine, and it is Good againſt all Per-; Rall. Abr. 

eo; except the King or Lord of whom the Lands are Holden. Ci- 17. 

e iil Corporations, as Mayor and Commonalty, may Levy a Fine of nel Se. 

1 Land belonging to their Body. But Biſhops, Deans and Chapters, sea. 13. 

e krebendaries, Paribts Vicars, Heads and Fellows of Colleges, are 11 Rep. 78. 

1 Keſtrained by Statutes from Levying of Fines of their Inheritances 

It to Bind their Succeſſors. [See Of Leaſes, poſt. ] Tenant in Fee- 

ple, in Tail General or Special, Tenant in Remainder or Rever- 

bon, may Levy a Fine. Tenant for Life may Levy a Fine of 

nds c. which He Holdeth for Life, to Hold to the Cognizee for 

ie of the Tenant for Life. If He Grants a greater Eſtate, it is a 

be orfeiture. So it is of Fines by Tenant in Tail after Poſlibjlity of 

ti "ue Extin&, Tenant in Dower, Tenant by Courteſy. A Tenant 

00 or ¶ Tears cannot Levy a Fine of His Term; nor Tenant by Copy 9 

m Court-Roll of His Eſtate. A Tenant in Common, FJoyntenant, or (/); Rep.. 1 

i "Parcener, may Levy a Fine of their Parts. 5 3 * Y 

ſl All Perſons that may be Grantees, or that may take by Con- } Rep. 105. V 
nt, may be Cognizees, or Take by Fine, as Infants, Perſons of (z) Wet. Ge. - 

i ul Age, F eme-Coverts, Ideots, Lunaticks, Corporations Spiritual or . 5 i 


oral, [See Of Mortmain, chap. 4.] Men attainted of Felony or 1 Inf. 353. «- | 
lon, Men Outlaw'd in Perſonal Actions, Baſtards, c. but not li. 
ole that are civilly Dead, as Monks, Sc. An Infant or Feme-Co- 9 
C ognizee need not to be Examined, becauſe the Fine is ſuppoſed | 
for their Benefit. | wt! . 1 


Nete, 


(») 5 Rep. 39. 
2 Inſt. 513, 
8 
Weſt. Oe. 
Sekt. 25, 50. 
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Note 7 That the Cognixor or Cognizee muſt be ſeiſed of a Frech 
be it by Right or Wrong. | : 5 HEE. (, 
[See 21 Fac. 1. chap. 26. and Of Recoveries, poſt.] 

4. Of what Things may a Fine be levied) 

« Fities may be Levied upon every Writ, by which Land i; N. 
manded, or by which the Land is Charged, or which in any 
doth Concern the Land, . And Fines may be Levied of , 
Things in Being which are Inberitable, whether Eecleũaſtical a. 
made Temporal, or Temporal; as of an Advowſon, Redory þ, 
tion of Tithes, Ac. Of an Honor, Manor, Barony, Leet, Meſſug 
Dove-Houſe, Garden, Orchard, Land, Meadow, Paſture, Wood, 1}, 


derwood, Office, Fiſhing, Warren, Fair, Toll, Waifs, Strays, 6, 


(x) 10 Rep. 
50. 

3 Rep. 90. 
(Cy) Weſt. Oc. 
Part 2. 

. Sect. 25. 


Tail to any Woman by Means of Her Husband, or His Anceſtn 


(%) 5 Rep. 
124. 


(4) 3 Rep. 77; 
78. 


(5) 2 Inſt, 


513, 518. 
4 Inſt. 270. 


(c) Weſt. Oe. 
Part 2. | 
Sea. 25. 

(4) Weſt, Oe. 
Sect. 16, 17. 

2 Inſt. 512, 
514, 515. 

8 Rep. 118, 


be Commiſſioners 1mpower'd by Dedimus Poteſtntem, or Commuſd 


Rent, Common, a Hundred, &. It may be levied of a Rent 
that had no Being before. And as Fines may be levied of Thiꝶm Wi 
Poſſeſſion, ſo may they be levied of a Remainder or Reverſion», 
of a Right in futuro, or of a Poſhbility. | 5 

„Lands given in Tail by the King's Letters Patents, or by Ad 
Parliament, the Reverſion being in the King; or Lands reſtrang 
from Sale by Act of Parliament, [ See 32 H. 8. chap. 36. infra.] Link 
in F ee in the Right of one's Wife, without the Wife, e 
32 H. 8. chap. 28.] Lands aſſur'd for Dower, or Term of Life o 1 


[See 11 H. 7. chap, 20. and 32 H. 8. chap. 36.] cannot be comeyt 
away by Fine, c. Of a Leaſe for * Years, the Fine is void x 
any Strangers, for a Frechold muſt be in the Cognizor or Cognize 
as beforemention'd ; however, it may be Good betwixt the Paris 
by Way of Eſtoppel, fo as to conclude Them. A Fine may be 
vied by Tenant in Fee-fimple, c. for Years, or a Leaſe for en 


may be made by it. But the Leſſee for Years cannot Levy a Fined 


His Leaſe, A Fine by Copyholder of a © Copyhold Eſtate is lb 
void, If it tends to the Diſinheriſon of the Lord. A Fine ought nit 
to be levied of Lands in!“ Ancient Demeſne. For if any Fine be l: 
vied of ſuch Lands, it may be Reverſed by Writ 6f Deceit brougtt y 
the Lord of Ancient Demeſne. | 

Lands bought of divers Perſons by ſeveral Purchaſes may paß 
One Fine. And ſuch joynt Fines are proper to ſave Charges, whit 
the purchaſes are of ſmall Value. "I 

5. Fines may be © Acknowledged before the Lord Chief Juſtice 
the Common Pleas, or Two of the Juſtices, in open Court. Th) 
call'd Acknowledging a Fine at Bar. [See 18 Ed. 1. and the Ex 
ſition thereof, 2 Inſt. 511, &c. ] But the Lord Chief Juſtice may tal 
Fines in any Place out of Court without a Commiſſion, and C 
the ſame. Juſtices of Aſſize may do it by the General Words of tif 
Patents. But they do not uſe to Certify the Tame before a Spec 
Writ of Dedimus Poteſtatem is ſued out. Beſides theſe, there mn 


out of Chancery, to take Acknowledgment of Fines, and to Cem 
them in the Life of the Cognizors into the Common Pleas, that 
may be Recorded. ¶ See Stat. of Carliſle, 15 Ed. 2.] This laſ 
thod is often attended with Great Abuſes. 

A Fine cannot be levied by any that have Conuſante of PIeS! 
Power to Hold Pleas. It muſt be done only before the Juſtices of p 
Common Pleas. For the King cannot Grant Power to hold Tu 
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the Lewping of -a Fine. {But ſee the 34 & 35 H. 8. ch ap. 24. Con- 
Grning Fner in Totems Corporate. e 


An 8 1 © 


- By the 34 & 35 H. 8. chap. 26. Fines may be Levied in Wales. 
Hh 8. chap- 19. In the County Palatine of Lancaſter. + By 
12 2 Ed. 6. chap- 28. In the County Palatine of Cheſter. By the 
43 Eliz. chap. 15. In the City of Cheſter. - By the 5 Eliz. chap. 27. 
Fines may be Levied in the County Palatine of Durham. 


- 


But Fines in theſe Counties muſt be of Lands lying in theſe 

Counties. + IS fs. bk n 
27 Of the Force and Efect of Fines, 1. With Reſpect to Perſons . 
that are to be Barr'd. 2. With Reſpect to Eſtates that are to be 
Barr d. 9 | | | 0 „iet. 


1. By the; Common Law Fines executed Bound all Strangers, (e) wel. Gr. 


” * 


and thoſe in Remainder and Reverſion, if Claim was not made with- ry 9 
in a Tear and a Day. But now this is no Bar: For by the 4 H. 7. Lit. 341. 
bab. 24. Five Years are allow'd. It ſtill remains of Force to work a \ 5 
W Diſcontinuance of the Eſtate of the Cognizor, if it be executed. [ See 2 Int. $16. 

Book 4. chap. 3. Of a Diſcontinuance. I CTR vi | 518, 

The Force and Effect of Fines muſt be learn'd by a careful Peru- 
fal of the Statutes of the 4 H. 7. chap. 24. and the 32 H. 8. chap. 36. 
From theſe Statutes you may obſerve, That Fines do Bar the Par- 
ties, Privies, and Strangers. © I 

To Bar is to take away the Entry or Action of Him that hath 
The Parties are thoſe that are Named in the Original Writ; or 
thoſe that Levy the Fine, and to whom the Fine is levied. F Now (f) : Init. 
the Parties are preſently barr'd, tho' they are under Impedimente, _—_ 
[See of the -Impediments, infra.) and have no Time given them to 522. 
avoid the Fine; except that an 5 Infant is allow'd Time during His (2) 1 Inft. 
Minority: to Reverſe His Fine, if He hath paſs d away his Eſtate by Ind. 519. 2 
t. If he dies in his Infancy, his Heir is not limited to any Time. wet. Ge. 
At full Age He that was the Infant cannot do it, becauſe his Infancy, * + Abr, 
mult be tried by Inſpection of the Judges. If a Married Woman Un- i 
ler Age (of which the Judges may Examine her upon Oath) doth 

555 Fine with Her Husband of her own Lands, ſhe cannot Re- 
verlext-during.her;Husband's Life; nor after his Death, if ſhe is of 
full Age when he Dies. She can only Reverſe it if her Husband Dies 
luring her Minority. If the Wife without her Husband doth Levy 
Fine of her 550 Lands wherein ſhe hath Fee-ſimple, it will be a 
Par againſt her and her Heirs, unleſs the Husband avoid it during 
der Life; or after her Death, if He is Tenant by Courteſy. * Ideots (4) , Rep. 
ind Madmen, if they are Admitted, are barr'd as Parties. Corpo- 125, 126, 
ion which have in themſelves abſolute Right (not Reſtrain'd by Tig. . 


Water) are alſo barr'd preſently as Parties. [See Of Leaſes, . poſt. * 
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nd Why may Levy a Fine, ante. Alſo ſee the 1 Rich. 3. chap. 7. N 
| H. 7. chap. 24.] ö | N 
R K k Privies "" Rep. 78. 
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E non Datmientibus, Jura ſabvenjunt. 2 Rep. 26. 4 Rep. 10, 82 
0, Coke's Compl. Copyh. SeRt. 55. £ 


(&) Inſt. 
271. a. 

3 Rep. 23. 
4 Rep. 124. 
8 Rep. 42. 
2 Init. 516, 
522. 


(1) Rep. 
87, 91. 


of this Statute ſhall Bar the ue in Tail; but ſhall not Bind the Wit. 
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An Infiunte. of the: Book II 
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Privies (Privs,” Familiaric ) fignify 


" thoſe that are Partaker, , 
that have an Intereſt in any Action or Thing with Another, or a0 
Relation to Another. Theſe are either Privies in Eftate, as No 
nor and Donee, Leſſor and Lefſee, Joyntenants, & r. or Privies in 


Blood, as the Heir to the Anceſtor, or between Coparceners. For þ 


Privies in Blood, Privies in Blood inberitable are to be underſt 

Privies in Repreſentation, as -Executors to Teſtators, Adminiſtruy, 
to Inteſtates; Privies in Tenure, as Lord and Tenant, c. All which 
may be reduc'd to two General Heads, (vig.) Privies in Deed, ad 
Privies in Law. Privies only in Eftate are not to be underſtood here: 
but Privies in Eſtate and Blood, and by Repreſentation. ' Privis 
therefore being Herrs to the Parties are Bound or Barr'd preſently fr 


Ever by a Fine, if M2 claim the ſame Title that their Anceſoy 


had that levied the Fine, whether under Impediments or no. Fir 
tho? the Iſſue in Tail is under wy "PR (as within Age, under (. 
verture, Non Compos Mentis, in Priſon, or beyond Sea) yet ſuch . 
ſue in Tail is barr'd. For ſuch Iſſue is out of the Saving of the 1 Ml 
„ | 


By the 32 H. 8. chap. 36. (which Expounds the 4 H. 7. chap. 20 
Al Fines levied by any Perſon of full Age of Lands, &c. any wilt 
Entailed before the” foad Fine levied, either to the Perſon leyn 
the ſame, or to any off His Anceſtors in Poſſeſſion, Remainder, or le 
verſion, or Uſe, ſhall immediately after the Fine Levied, Engroſed 
and Proclamations made, be à ſufficient Bar againſt Him, and Hi 
Heirs claiming only by ſuch Entail and againſt all others clainin 


- 


to their Uſe, "or ro the Uſe of any Heirs of their Bodies. 


You ſee (from this Statute) that if the Cogmizor is of full Ax, 
He is concluded; and that if the Iſſue in Tail claims as Heir, by 
Force of the Eſtate-Tail, he is alſo after the Proclamations preſently 
barr' d. But One that makes his Title as Heir to Another, and mtto 
Him that levied the Fine, is not barr'd by the Fine. | 

If Land is given to the Husband and Wife, and to the Heis d 
their Two Bodies begotten, and the Husband levieth a Fine with 
Proclamations, and hath Ifſue, and Dieth ; now this Fine by Fore 


So that in Reſpect of the One it is a Bar, but in Reſpe& of the oth 
it is no Bar. een e OE 2 | 
The Iſſue in Tail ſhall be barr'd by the Fine, tho' the Tenant! 
Tail was not ſeiſed thereof at the Time of the Fine. For Seilin 
not requir'd by the Statute. But the Tenant in Tail muſt bet 
Cognizor to bar the Iſſue in Tail. 5 
Tho' Land is Entail'd to one's Anceſtor, and tho' the Anceſtor" 
alive, ſo that no Eſtate is deſcended which may paſs, yet belt 
the Statute ſaith, Intailed to the Perſon ſo levying, or to any W 
Anceſtors, in the Dis junctive, the Fine with Proclamations dgth ht 
the Right, which after the Fine ſhould deſcend to him; not on 
to himſelf, but as to all the Heirs in Tail, tho' He that levied tif 
Fine had but a Poſſibility. 


Howbeiz (continues the Statute of the 32 H. 8.) if Lands a,” 


vey'd to a Woman in Dower, for Life, or in Tail, within ihe 1 4 


_ 9 
1 
a® "> * 
”- \ 
* 
* 


Pl - 4 FS - " . ">. 
"We"... ** Was : 1 1 
4 x2 7 4 we ng 
* 4 — * 4 " * : 
0 we"? , ” 
5; . 4 1 < » 
> ' . . 
* — 9 5 0 


* 
% : . 
- , U 8 - . 4 " Y 
© . & P 
- „ * * * » 8 „ * y p 
| a * * 4 = js 
o = \ = , = £) * 7 
. + & l . 
5 F | 
— 7 /® IJ 1 0 
wy j 4 -4 Pe 2 ö hb k 2 1 
= 4 > N " 0 1 
„ | . | . 
= » ; 8 
- 1 ; beg —_ 
; ofh __ nd ad. — 4.x * 3 2 all... ia — 1 * 


— 


chap. 20. nd Sbe Leuy 4 Fine of the Land, 7er Her Itusband's 
Death, this all not bar the Iſſue in Tail. Alſo 4 Fine levied by 
Him who is reſtrained by AG of Parliament is void. Laſtly, This 
4 ſhall not extend to any Fine of Lands Emailed by the King's 
Letters Patents to a Subject, r bar the Iſſue in Tail, or to Lands 
Fntailed by Ad of Parliament, the Reverſion thereof at the Time of 
ſuch Fine evied being in the Ning. | n | 


* 


[See the 34 Q 35 H. 8. chap. 20. And for Expoſition thereof 
1 Inft, 378. b. 1 Mar. chap. 7. and 21 Fac. 1. chap. 2. For ſtrengthening 
the Eſtates of Subjects againſt the King and his Succeſſors.] 

Strangers to Fines are thoſe that are neither Parties nor Privies. 
Strangers have either a Preſent or Future Right, or an apparent Poſ- 
bility of Right growing afterwards, or a Right to ſomething Iſing 
only out of Lands. | | 
= Strangers 


ving » Preſent Right, and no Impediment to make (o) wett. Ge, 
heir Claims, are Bound by five Years after Proclamations, if they On 5 
make not their Claim within that Time. Therefore if A. purchaſes 18. 
Lands of B. by Feoffment or Bargain and Sale, and enrolls the 2 Haft. 516- 
ſame ; and afterwards perceiving that B. hath but a defeazable Ti- ** 
le, and that C. hath Right to it, B. levies a Fine with Proclama- 

jons to 2 Stranger, or taketh a Fine from Another with Proclama- 

ons, to the Intent to bar the Right of C. this Fine ſo levied ſhall 

ind all Strangers that do not purſue their Right by Action or Entry 

vithin Five Years. The Levying the Fine is Lawful; for C. might 

nter or Bring his Action within the Time appointed by the Statute, 

But thoſe that have a Preſent Right, and are under Impediment to 

make their Claim, as Infants, Feme-Coverts, (other than ſuch as 

re Parties) Perſons of unſound Mind, Perſons in Priſon, or out of the 

kealm, theſe and their Heirs have five Years Time to purſue their 

Lpht after theſe Impediments are removed, i. e. Infants after their 

rſt coming to full Age, Feme-Coverts after the Death of their Huſ- 

hands, Perſons of unſound Mind after the Recovery of their Wits, 


ens in Priſon after their Enlargement, Perſons out of the Realm 

h iter their Return from beyond Sea. 7 For it is to be Obſerved, (7); Rep. 
ar the Savings in the Statute of the 4 H. 7. chap. 24. extend on- #7, 91. 

5 to Strangers to the Fine, and not to Parties or Privies. [ See the 

- Rich, 2. chap. 7. And the 4 H. 7. chap. 24. infra.] 1 But an In- () 1 Inft 


(ot muſt claim within the five Years, if the five Years for making *** 
Clam after a Fine began in the Time of his Anceſtor. If a Feme- (r) Rep. 8. 
vert (as a Feme-Sole) levies a Fine by her ſelf of Land whereof “ Rep. 43: 
le is ſeis'd in Fee; this ſhall bar her and her Heirs, if her Husband 

oth not Enter and avoid it. / If a ſingle Woman having preſent (/)Plowd. 
ght takes a Husband, who ſuffereth five Years to incur, ſhe is 396 


uk . for Ever; becauſe it was her Folly to marry ſuch a Husband. 
* if a Feme-Covert Dies while ſhe is Covert, being no Party to the (+) 2 Inf. 
bi 1 [See the 32 H. 8. chap. 28. as to Fines, Gc. by the Husband 51%, 520. 
T] tp of the Inheritance or Freehold of the Wife, Tit. Leaſes, infa. 


5 ul COmpos, Dies while Non Compos, or a Perſon in Priſon Dies 
Mee is in Priſon, or one beyond Sea at the Time of the Fine le- 


u rerer Return, the Heir is limited to no Time. Civil Corpora- 
ayor and Commonalty, &c. being diſſeiſed are barr'd by 
d Non-claim, and five Years paſs'd after 5 
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Am Hüte ofthe” Book II 

(49 11 Rep. « But Biſhops, Dean and Chapter, Prebendary, Parſon, Var, 

ang Fellows of a College, which are Reſttained by e 
Alienate their Lands, cannot be batr'd by Fine and Non-claimz for i 
they are prohibited to bar their. Right by. Conveyances, it wo 
have been to no Purpoſe if Power 1s-left them by their Permiſſion, q 
Sufferatice or Non-claim upon a Fine to bar it. 

(x) Weſt. 2:: Thoſe that have no Preſent, but a Fre Right, upon a Pre. 


*Rev.9z- Proclamations, ſuch Strangers to Fines being Void of Impedimen, 
K 


5 Rep. 0 have five; Years after the coming of ſuch Rights to enter and n, 
10 Rep. 50. . p ; | | ; 

' their Claim. [See 1 Rich. 3. chaps 7. 4. H. 7. chap. 24) A, in tk 

Caſes of a Remainder or Reverſion hereafter to be mention'd. Ju 

if theſe have Impediments they ſhall have five Years too after ty 

Impediments remov*d, before their Laches ſhall be pre judicial! 

them. Therefore if a Wife does ſurceaſe her Time, and five lay 

paſs after the Death of the Husband upon a Fine levied If her Ire. 

tance or Freehold, ſhe is barr'd of her Right, and cannot Enter hy 


Force of the Statute of the 32 H. 8.:chap. 28. 


p 
* 


Thoſe that have neither Preſent nor Future Right, but only | 


Y) Wen. Oe. I Poſfibility at the Time of Levying the Fine, or whoſe Ru 


Part 133. © groweth either entirely after the Proclamations, or partly before wl 
10 Rep. 49, tly after, may Enter and Claim when they pleaſe. As if the Hi 
50. and doth Levy a Fine of his Lands whereof his Wife is Dowahy 


and Dies, and then five Years pals, Cc. yet the Wife is not barrd 
her Dower. For before Ins Death, the Wife had only a Poſſibly 
of Dower, and riot a Title to it. 

Thoſe that have neither Preſent not future Right, nor Poſſibiii 
of Right, to the Lands, &. in the Fine at the Time of Levyingt 
* weſt. Oe. but a Right to ſomething * ſuing out of the fame, as Rent, (un 
Part 2. mon, a Way, Ce, are not Bound at. all. For the Fine extendl 
5eRep 124. only to ſecure the Right or Title of the Eſtate, but does not bn 

the Profits to be taken out of the Eftate. | 

2. Of the Eſtates that may be Barr'd by Fine. 3 

We have endeavour'd already to ſhew the Law concerning 
ſons that have Preſent and Future Rights to Eſtates. We go on al 
+;Rep. ay in General, That the Intereſt in + Efates which may be bim 
124. by Fine, are either Intereſts by Common Law or by Cuſtom, as C 
Cr Com holds; whether they are in Fee-ſimple, Fee-tatl, for Life, or let 
Copyb. 5. 55. Remainders or Reverfions. The Itttereſts alfo and Eſtates by Stati 
| Merchant, Statute-Staple or Elegit, the Eſtates of Executors mn 
hold Lands until Debts or Legames are paid, may be barr'd. 

more particularly. 1 b 
log. = If I have a Fee-fimple and am diſſerſed, and the Diſſeiſor doth 
Rep „% vy a Fine with Proclamations, and I do not Claim within five la 
(a) 3 Rep. after, I and my Heirs (Allowance being made for Impedimente u 
Cheb" 165. barr'd for Ever. If I purchaſe a © Bad Title in Fee-fimple, TL 
(5) x Inſt. with Proclamations will bar him that hath Right, if he dott” 
8 purfve his Right within five Years, as before Obſerv'd. 
298. a. 372. b. If Tenant in Tail doth levy a Fine with Proclamations, ac 
373-a- ing to the 4 H. 7. chap. 24. and 32 H. 8. chap. 36. this 15 3 bar 
3 Rep. 105. the Eſtate-tail, and the Hue in Tail, as aforeſaid. And if Jes 
Weſt. e. in Tail 1s © difſeiſed, or hath - Right of Action, and the Ten 
495, 193 the Land doth Levy a Fine with Proclamations, and five 14 


U 


PT "— 
* * 
= 


pas the Right of the Eſtate · tail, or Ifue in Tail, is barr'd; and he 

mut ſuffer dor the Negligence of his Anceſtor, that was the firſt 

that had Right. So. the Donoranay be bart'd if the Tenant in Tail 

Dies without ue. The like of the Laches of him in Remainder 

ar Revere; for it barreth him and his Heirs. But if Tenant in 

Tail makes a Feoffment, and the Feoffee Levieth a Fine with Pro- 

clamation, the Iſſue in Tail after the Death of the Father, ſhall have 

fve Years > for he rs the firſt to whom. the Right doth Accrue after 

RR... ͥ _ 

4 I Tenant for Life by Covin levieth a Fine with Proclamations, (4) 3 Rep: 

"nd five Years pats in his Life, yet the Leſſor ſhall have five Years 7'> 79. 

o make his Claim after the Death of the Tenant or Leſſee, not- 

ichſtanding the Forfeiture. And if Tenant for Life makes a Feoff- (e); Rep: 

nent in Fee, and the Feoffee levieth a Fine with Proclamations, it _— 
all not bind the Leſſor; but He ſhall have five Years after the. 9 Rep. 10% 

death of the«Tenant for Life: But upon a Diſſeiſin of Tenant for 
ie, and Fine levied, the Leſſor and Leſſee have but five Years af- 

r the Fine. For the Diſſeiſor comes in openly, and without the 

Wonſent of the Leſſee. But Quære. For the Leſſor ſeems to be 

Within the Second Saving of the Statute of the 4 H. 7. Saving to all 
erſont ſuch Actions, &c. as ſhall come after the Fine levied, &c. 
ad therefore He ſhall have five Years after the Action ac- 

ueth, | 


f Leſſee for Years, at Will, Tenant by Copy of Court-Roll, who (5) Rep. 
retend no Title to the Inheritance, but intend the Diſinheriſons of 77> 79- 
teir Lelſors or Lords, cannot by Fine bar them of their Inheritance. 2,5? Com ot: 
herefore if they make a Feoffment by Aſſent and Covin, that a Copyb. S. 55; 
we may be levied, it is the rather void. But it is ſaid, That (3) 3 Rep. 

te Leflor muſt Claim within five Years after the Term is ex-?“ 


1 Ventr, 241; 


9 Rep. 105. 


—— — 


... 


r 1 
If a Leaſe is made for Years, and the Leſſor, or Another, before 
Entry of the Leſſee, doth Levy a Fine with Proclamations, and (4) 5 Rep. 
Leffe does not make his Claim within five Years, the Leſſee is bg” 5 
rd of his Intereſt for Ever; and no Relief is to be Had in Equity. * 
Ir tho the Leſſee for Years cannot Levy a Fine to a Stranger, yet 
hall be harr d by a Fine with Proclamations by the Tenant of 
e Land, or by One that is in Poſſeſſion of it. If the Leſſee be 
vulied, and by it the Leſſor Diſſeiſed, and the Diſſeiſor doth Le- (i) 3 Rep: 
[2 Fine, and five Years paſs with Proclamations and Non-Claims, 7% 7% . 
e Leffor and Leſſee both are barr'd, and ſhall have but five Years Coke'sCompl: | 
er the Fine levied ; becauſe they are within the firſt Saving of the Ch. 8. 55- 
ute, and Have a Preſent Right, Oc. . . 

If One enters upon, and puts out a Copy holder, and the Diſſeiſor 
th Levy a Fine of the Lands, and the Copyholder ſuffers five 
ars to paſs after the Diſſeiſin and Fine, without making any Claim, 
- Intereſt of the Copyholder, and of HisLord are hereby barr'd for 
r. This is not a Fine Levied by Covin, becauſe the Levying of 

Fine is lawful, and the Diſſeiſee may re-enter, or bring his Action 

fa five Years, and the Lord muſt needs know of the Diſſeiſin. 


Bar | Pyholder makes a Feoffment in Fee, upon Good Conſider- 
fen > and the Feoffee levieth a Fine with Proclamations, and five 
pa, The Lord is barr'd. But if a Copyholder levies a F a7 

Y WAY, 5 Pry. n anc 
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(1) Weſt. Oc. 
Sea 183. 


( 5 Rep. 
„ 


2 Iaſt. 517. 


(n) 2 Inſt, 


$13, 518. 
10 Rep. 50. 


(o) Rep. 

"Rp 124. 
5 Rep. 124. 
9 Rep. 106. 


(p) Rep. 
80. 2 


_ Hears, other than Parties, (which muſt be Strangers) ſuch Nag 
within Five Years after Proclamations made. An 


Ti 
a = Matter had before the Fine levieg ; fo that They, or Their Hein, 
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and five Years paſs, the Lord is not barr'd, as before obſerved; for 
the Copyholder having not a Freehold, the Fine is utterly void. 


e that hath Right of a Remaindey or Reverfion Expectant upon 
an Eſtate of Freebold, hath five Years. allowed after the Remind, 
or Reverſion accrueth, So if Tenant for 99 Years, if He ſo long 
lives, levies a Fine and dies, They ſhall have five Years after Hz 
Death to Avoid the Fine. Hr 2 7 28250 bag SG 
But if One hath a Remainder or Reverfion Depending upon in 
Eſtate for ! Tears, and the Termor is Di/ſeiſed, and a Fine levied, 
and five Years paſs, c. They are barr'd. For the Termor mig 
preſently have entered, and He in Remainder or Reverſion migh 
have had an Aſſiſe for ſuch Diſſeiſin. 5 1 
Eſtates by * Statute-Merchant, Statute-Staple and Elegit may be 


barr'd, if they are out of Poſſeſſion, and a Fine is levied, &c. and 
five Years paſs without Claim. 


7 


A Fine with Proclamations, and five Years paſs'd, c. doth ir 

the Lord in Ancient Demeſne of His Writ of Deceit. And like. 
wiſe a Writ of Error is barr'd thereby. But Quære. For the Fir 
was Coram non Fudice , and the Lord claimeth not the Lands, bu 
His Ancient Seigniory. But Theſe Fines make a Diſcontinuance, i 
they do not Bar by the Statute of Non-Claim, '/ 

Note, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder 
or Reverſion, which is not Deveſted and put to a Right. For I 
who Hath the Eſtate or Intereſt in Him cannot be put to His Adios, 
Entry or Claim; becauſe He hath that already, which the Adio 
Entry or Claim would give Him. And therefore, if one doth 
a Fine of my Land while J am in Poſſeſſion of it, this Fine will mt 
Hurt me. For if T make a Leaſe for Years of my Land, renderig 
Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 
Years payeth His Rent to me Duly, I am not barr'd of my Reverſinn; 
becauſe I was always in Poſſeſſion, and not put to Right only. 80 i 
there is Tenant in Tail, Femainder in Tail, or Tenant. for Life, fe- 
mainder for Life, and the firſt Tenant in Tail, or the firſt Tenant 
for Life doth Bargain and Sell the Land by Deed Indented and li- 
roll'd, and after doth Levy a Fine to the Bargainee, in theſeCals 
the Remainders are not e tho' the five Years paſs without 
Claim. For the Law adjudges Them always in Poſſeſſion. 

2 A Fine levied to Deceive Creditors or Purchaſers, ſhall not bit 


them, but ſhall be Void as to them, as well as any other Fraudulen 


Conveyance. [See 13 Eliz. chap. 5. 27 Eliz. chap. 4.1 
By the 4 H. 7. ch a 24. The Fine after the Ingroſſing it, and Pro 
a 


clamations made, 2 conclude as well Privies as Strangers 10 tit 
ſame z, except (as to Strangers) Perſons under Ape, Women-Covth, 
Perſons in Priſon, or out of the Realm, or not of Sound Mind, bt 
ing not Parties to the Fine, And Saving to every Perſon and t 


Claim, Intereſt, as they have at the Time of the Fine Tngroſſed jþ 
that they purſue their Title or Intereſt by Way of Action 9 Ent 
| d alſo Saving 0 
Perſons ſuch Intereſt in the Lande, &c. as ſhall come to them „ 
the Fine Ingroſſæd, and Proclamations made, by Force of an 


pu 
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* 


their Right wit hin five Tears next after ſuch Ri 


hich were Parties bad Nothing 
fi Fine. {See the 32 H. 8. chap. 36. ante, | 


All the Savings in this Act Relate to 9 Strangers only as to their (9) 3 Rep.87: 
Preſent or F urure Right. | 1 1 ; 

Infancy, Coverture, &. c. of the 7 Heir in Tail gives no Claim to (r) 3 Rep. 
Him, inaſmuch as He'1s Privy. | 87,991. 

The Saving to avoid the Fine, / Becauſe the Parties bad Nothing (Yz Rep.g0. 
in the Lands, Relates alſo only to Strangers, or to every Perſon not? Init. 523. 


; Party or Privy. | | 
| The 4 H. 7. chap. 24. recites almoſt the 1 R. 3. chap. 7. proba- 
n bly ſuſpecting the Laws of Rich. 3. to be Invalid. [See 1 Rich. 3. 
| bab. 7. 80 | , 
i F 4 2 5 H. 4. chap. 14. 22 Eliz, chap. 3. For the Inrollment of 

Fines, &c. = . | 
Hine may be voided, 1. By the Death of All, or Some of 


the Parties, before the King's Silver 1s enter'd. 2. For Deceit or 
ois in Procuring it. 3. For ſome Notorious Error in the Proceed- 
ings. A ſmall Error will not Avoid it. [ See 23 Flix. chap. 3. 10 £9 
II V. 3, chap. 14.] 4. By Claim, Entry, or Action of Him that 
ath Right to the Land, if he Claims, &*c. in due Time. [See the 


5 21 Fac, I, chap. 16. 4 G. 5 Ann. chap. IG. | 5. By Plea That Nei- 
" ber of the Parties had any Thing at the Time of Levying the Fine 
if WP" Efate; and then one muſt ſhew in whom the Eſtate was 


eſted, This is allow'd only to Strangers to the Fine, not to Parties 

Ir Privies, [See the 27 Ed. 1. and the Expoſition thereof, 2 Inſt 521, 

Je. and the 4 F 7. chap 24. ſupra. ] 

z. Of a Common ' Recovery. 

Therefore, 1. What is a Common Recovery. 2. Who may ſuffer a 

mmon Recovery, 3. Of what Things. 4. Before whom. F. 

o . the Force and Efect of a Recovery. 6. How Falſiſed or 

n | - J. 

I, A? Common Recovery (Recuperatio) is a Feigned and Formal () » laſt. 
but and Judgment upon a Real Action brought in the Common Pleas Well. Symb. | 


br rt by One againſt Another that is ſeiſed of the Freehold, to De- Of Recove- 
th toy Eſtates in Tail, Remainders and Reverſions, and to Bar the for- res, Seck. 1. 
ene Owners thereof. « It is a Feigned Suit, and is now by Uſage and (0s Rep. 
em become a Common Conveyance and Aſſurance of Lands; 8 
fir ich the Judges will not ſuffer to be Impeach'd or Queſtion'd, be- 42. ' 
Ugh, ule fo many Men's Titles to their Eſtates do depend upon ir. 
i 480d Recoveries, as well as Fines, were Contriv'd and A «ihe 

nl | Wnen 


1 


„ 
tt. 


— 


he) Communic Error facit Jus. Dr. & Stud. Dial. 1. chap. 26. 4 Inft. 240. 
Fig; n Fiftione Juris ſubſiſtit Æquitas. 10 Rep. 40. 11 Rep. 51. 1 Inſt, 150. a. 


Hain Macher nige Operatur Alicui Damnum aut Injur iam. 3 Rep. 36. 
ls Melita N Quod Neceſſar ium eſt Licitum ft. 5 Rep. 40. 10 Rep. 61. 


emporis, 8 Rep. 69. 
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when Eſtates· tail became to be Inconvenient. For an Eſtate in 7 1 
might poſſibly laſt for Ever. L See Of 4 ber Tail, ante, cha, 1 
A True Recovery is an Actual and Real Recovery of any Thing, in, 
"riouſly taken away or detained; or the Value thereof, by Judge 
in the M e eů&u ⁊ rm ̃ ʒ.᷑. 5 OR 
There muſt be Three Perſons at leaſt to make a Common 
feign'd Recovery, (ig.) A Recoveror, a Recoveree, and a Von 


7 " 


. 
re 


The Recoveror is the Plaintiff or Demandant that brings the Wg 
Entry ſur Diſſeiſm, &c. The Recoveree is the Defendant or 7, 
nant of the Land, Sc. againſt whom the Writ is brought, He op 
(x) 1 Inſt. be perfect Tenant of the Freehold. #* The Youcbee is He whom, 
wy Defendant or Tenant. Voucheth (2 Vocando) or Calls to War 
of the Land in Demand, either to Defend the Right or to Fa 
Him other Lands in Value according to a ſuppoſed Agreement, 
Nov to ſuffer a Common Recovery, The Tenant of the Fredyly 
(5) Dr. ® „ agrees with the Demandant (ſome Friend) that He ſhall bi 
OT His Action Real againſt Him, as tho* He the Demandant had 60% 
* _Rightto the Land, and the Tenant no Right of Entry to the ſan; 
but after a Diſſeiſin which a Stranger had unjuſtly made; wherg 
indeed the Demandant never had Poſſeſſion thereof, nor the Strang, 
The Tenant appearing to the Writ Vouches or Calls to Warna 
A. B. perhaps the Cryer of the Court, who is call'd the Conn 
Voucher, and is ſuppoſed to Warrant the Title. This Vouchee ſul 
appear as tho' He would defend the Title, and the Demandant ful 
declare againſt Him; and thereupon he prays a Day to male f 
Defence. But after the Day given by the Court, the Plaintiff or l 
mandant ſhall have Judgment to Recover the Land againſt the l 
fendant, or Tenant in Tail, and He to Recover in Value againſth 
Common Vouchee, But this Recovery in Value is only imaginam; 
becauſe the Common Vouchee hath no Lands to render in Value; 
yet it is taken for a Bar of the Tail for Ever; and is juſtified tobe 
(io Rep. Good in Conſcience as well as Law (= notwithſtanding the Statuteot 
33.3% Wk day 2. wherein it is provided, That the Will of the Cd 
1 Inſt. 224 .a. ſhall henceforth be Obſerved) and this whether the Recovery bei 
on Good Title or not. But it is ſaid, That a Common Recovery 1 
not contrary to that Act, nor to the Intent of the Donor. (der te 
7 H. 8. chap. 4. ] GGG 
(a) 1 Inft. A Feigned Recovery is either with a * Single Voucher, as bein 
102-4. 372-d. ſhewnz or with a Double Voucher, where the Tenant vouckti 
One, who Voucheth over the Common Vouchee. And this ti 
. moſt Common and ſafeſt Way. Yet there may be e 
Vouchees, or more Vouchers over, where three or more are vol 
ed. But the laſt is always the Common Vouchee, who is wo 

Nothing. Jour | e 
Note, That one may be a Vouchee and Voucher; as he 18 0 


4 * 


upon, and then as He Calleth upon Another. See 

The Common Recovery with Single Voucher 1s to Bar the Te , 

(+) 3 Rep. 5. in Tail, and his Heirs only, of ſuch Eſtate-tail which is in his Ji 

ro Rep. 37- ſeſſion (not where He is put to a Right) with the Remainder Def 
0 dent upon the ſame, and the Reverſion Expectant, which 0 

have; and of all Leaſes and Incumbrances derived out of ſuch | 

mainder or Reverſion. The Common Recovery with 7" 


Voucher is to Bar the firſt Voucher and his Heirs of every ſuch Eun 


_ 


wy Time Was in Him, or any of His Anceſtors, whoſe Heir He 5 
25 a en Eſtate; and all others of ſuch Right to Remainder or 

Gon as was at any Time Dependent or Expectant upon the 

and of all Leaſes and Incumbrances derived out of them; and it 

ſo de a Bar of ſuch Eſtate whereof the Tenant was then ſeiſed 


Rever 
ſame; 
will a 


in Reverſion or Remainder, Expectant or Dependent upon the ſame. 


In a Recovery with Single Voucher, the Precipe or Writ of Entry 
muſt be brought againſt the Tenant in Tail in Poſſeſſion, and He to 
Vouch the Common Vouchee, But in a Recovery with Double 
Voucher, you mult either by Fine, Feoffment, Bargain and Sale En- 
roll'd, or Leaſe and Releaſe, Diſcontinue the Land, and make a 
Tenant of the Freehold of the Land Demanded ; and then bring the 
Writ againſt that Tenant, the Diſcontinuee, as the Conuſee, Feoffee, 


| Bargainee, Ge. and He to vouch the Tenant in Tail, and He the 
Common Vouchee, who pleads and after makes Default. And then 


adgment is given for the Demandant againſt the Tenant, and for 


the Tenant to Recover in Value againſt the firſt Vouchee to Reco- 
er in Value of the Second (or Common) Vouchee. In like Manner 


it is in a Treble Voucher, Ec. 
2. Who may ſuffer a Common Recovery? 


Wc Thoſe may be Recoverors, Recoverees and Vouchees, that may be () weft. &:. 
WCoonizors or Cognizees in Fines, [See who may Levy or Take by er. 
Fine, ſupra. And lee the 34 C 35 H. 8. chap. 20. 14 Flix. chap. 8. 


e ES OO. 
io 4 1 "an appearing by Guardian cannot ſuffer a Common Re- (4) 10 Rep. 

covery. But if He obtains a Privy Seal for that Purpoſe, he himſelf ob. 6 

3s allow'd to ſuffer a Recovery. A Feme-Covert with her Husband 3 e. /. 

is bound by a Recovery; but as in a Fine, ſhe ought to be Exami- 

ned, (Aue A Mortgagee cannot bind the Mortgagor; for He may en- 

ter ſor the Condition broken. 


A Stranger is not barr'd by a Recovery, or by Non- claim as in () 3 Rep. 5. 


Fine. 

A Recovery ſuffered by Tenant for Life is good, if he in the next 
Remainder aſſents to it. But if Tenant for Life ſuffers a Common 
Recovery by Conſent and Covin, between the Tenant for Life and 
the Recoveror, this is a Forfeiture of his Eſtate; and He in the Re- 

erſon may preſently Enter. [See the 14 Elis. chap. 8. infra.] Te- 
3 Tears cannot ſuffer a Recovery, for He is not Tenant of a 
C reehold. - 


. 3. Of what Thing Se 


A Common Recovery may be had of ſuch / egg (for the moſt (J Weſt. Se. 
ed 


Sekt. 2, 3. 


art) 13 paſs by a Fine. An * Uſe may be raiſed upon a Reco- Rep. 15. 
ry, as well as upon a Fine. [See Of Indentures to Lead the Uſes 5 Rep. 40, 
Fines and Recoveries, infra. But neither Fine or Recovery can * 
leltroy an Eſtate Executory, which depends upon Contingencies; be- 
auſe it is uncertain whether there will ever be ſuch an Eſtate in be- 
Ig for the Fine to work upon; for that is not like to an Eſtate in 
Mander, becauſe a Remainder is an Eſtate Veſted. | 

4. Before wwhom ? | 
„Common Recoveries muſt be ſuffer'd in the Court of Common 
ear by the Tenants and Vouchers Perſonally in Court, or by Attor- 
9, But ſometimes by an Attorney in the Country upon a Dedimus 


eſtatem, or Commiſſion out of Chancery. 
| +: 4 : £ Re- 
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(s) Kitch. g Recoveries ma be had in a Court-Baron by Cuſtom. "Al 
1 2 9 ſay without Cuſtom, when by Uſage Copyhold Lands have he 
907- Entailed. | 


1 Lev. 136. 


: ö 
x 
4 


By the 34 & 35 H. 8. chap. 16. Recoveries may be ſuffer d a th 
Aſſizes and Great Seſſions in Wales. 
By the 27 Eliz. chap. 9. Recoveries may be ſulſer d in the Can. 
ties Palatine of Lancaſter, Cheſter, and Durham. 
[See the 34 C35 H. 8. chap. 22. ] | 


| 5. The Force and Efect of a Recovery is to cut off Eſtates til 

(Rep. Remainders and Reverſions, and“ all Leaſes and Incumbrances I.. 

62,63. rived out of Remainders and Reverſions, that one may Sell, Gire 

1 55 Bequeath the Eſtate in Fee, or in what Manner he pleaſes. Fort 

(i) Br. x. Recompence adjudged over ſhall go in the Succeſlion of the Eſtate, 3 

9 the Land loſt ſhould have done. And then it would not be Real. 

able to allow the Heir, Sc. Liberty to have the Land, and the le 

compence in Value. Therefore he loſeth the Land, and muſt truſ 

to the Recompence. This ſuppoſed Recompence is the Reaſon why 

a Common Recovery is a Bar to All that are in Remainder or le 

verſion, as well as to the Iſſues in Tail. Whereas a Fine bars only the 

Heirs in Tail, but not thoſe in Remainder or Reverſion; except up 
Non-claim in due Time. ; | 

(k) roRep. .A * Tenant in Tail cannot be Reſtrain'd by Condition, £9c. fron 


38, 41. 1 3 
3 ſuffering a Recovery 


2 Rep. 74 


A Common Recovery is the beſt Aſfurance (except an Act of Py 
liament) that Purchaſers can Have for their Money. 


By the 34 & 35 H. 8. chap. 20. No Recovery had àgainſt Tenn 
in Tail of the King's on (the Remainder or Reverſion being in ti 
King ) fhall be Barr'd by a Common Recovery, nor the Remainder 
or Reverſion which is at the Time of the Recovery in il 
_m_ | 
: Inſt. 372. b. 373. a. 2 Rep. 15, 16. For the Conſtructinn uf 
this Act upon the Words, (vir. Whereof the Remainder or Neveiſa 
ſhall be in the King. | | 


(1) 1 Inft. 6. 1 A Recovery may be Falfified (or proved Falſe) and Avoid 
1 1. By Writ of Error; when there is ſome Groſs Error in the Pw 
ceedings in Matter of Subſtance. As when an Infant or Feme. C. 
vert without her Husband, ſuffers a Recovery. [See the 23 Hl 
chap. 3. 16 Car. 2. chap. 2. 16 & 17 Car. 2. chap. 8, But ſee all 
the 106 11 V. 3. chap. 14. Where no Writ of Error ſhall be brougit 
to Reverſe a Common Recovery after 20 Years. 2. By Pleading, Thi 
it was by Covin againſt Tenant for Life to diſinherit him in Rebe, 
ſion; or that He againſt whom the Writ is brought is no Tenant 
the Freehold by Right or Wrong; or that He that hath the El 
is neither Party nor Privy to the Recovery; or where the Recove!)? 


had againſt the Husband alone of the Land to which his Wife hh 


Title of Dower ; or becauſe Another hath ſome Eſtate in the . 
; * 8 W 


— 


— 


© Conſenſus Tollit Errorem. 3 Rep. 36, 40. 1 Inſt, 294. a. 2 Inſt, 123. 
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whereof the Recovery is had, as a Leaſe for Years, c. 3. By * 
tin to the Court, and praying a Vacat of the Judgment. = 


1 8 

„ with after-taken Husband, of her Eflate in Dower, for Life, or = ; 
„ XC 
-* the Iuberitance or Purchaſe of the Husband, or Given to the Huſ- 18 79. 
and and Wife by the Husband's Anceſtors, &c. ſhall be Void; and He avs N 
that bath Right may Enter after Her Deceaſe. See the 32 H. 8. 

Ap. 28. = | 
4 1 H. 8. chap. 15. ” A Termor for Years may Falſify a () 1 Init. 46. 
Common Recovery had againſt them in Reberſion, and [ball Enoy bis 104. b. 335. 
Term apainſt the Recoveror according. to his Leaſe. Lin 466; 
be Necoveror me have the ſame Remedy by Avowry or Action of "* Rep. 33: 
Debt, for Rents and Sevices reſerved upon ſuch Leaſe, and due af 353 
ter ſuch Recovery, and alſo like Action for Waſte, as the Recoveree 
a. [See the 7 H. 8. chap. 4] | 
' No Statute or Execution by Elegit ſhall be avoided by ſuch Feign- 
ed Recovery, but ſuch Tenants ſhall have like Remedy to Falfify ſuch 
Recoveries, as Tenant for Tears, | 


y the 1 1. H. 7. chap. 20. A Recovery by Covin Dover, Wife ſole, (m) Rep. 


= By ſeveral Seatutes Recoveries ſuffered by * Spiritual Perſons, &*c. (0) 1 1g. 
of Lands Held in Right of their Churches, c. ſhall not bind their 43: a- 342- 4. 
Succeſſors. [See Of Leaſes, infra.] | 


By the 14 Eliz. chap. 8. All Recoveries had by Agreement of the 
Parties, or by Covin, againſt Tenant by Curteſy, Tenant in Tail af- 
ter Poſſubility of” Iſſue extinct, for Term of Life or Lives, &c. ſhall be 
Void 0 hem in Remainder or Reverſion, and againſt their Heirs 


and Succeſſors. 


This ? Statute extendeth not to any Recovery, unleſs it be by A- (0 1 Rep.ts. 
greement or Covin; nor doth it prejudice any one that ſhall by Good 3&2: 59, . 
Title recover Lands, c. And if there be Tenant for Life, Re- 1 las $63. 2, 
mainder in Tail, Remainder or Reverſion in Fee, if Tenant for Life 
be umpleaded by Agreement, and Vouch Tenant in Tail, and He 
Vouch over the Common Vouchee, this ſhall Bar the Remainder 
and Reverfion in Fee, tho' He in the Remainder or Reverſion did 
never Aſſent to the Recovery. It was never the Intent of the Act to 
extend to ſuch a Recovery in which a Tenant in Tail was Vouched. 
For He hath Power by Common Recovery, if he was in Poſſeſſion, 
to cut off all Remainders and Reverſions. But if Tenant for Life 
had ſuffer'd the Recovery without the Aſſent of Him in Remainder, 
the Recovery had been void. So if Tenant for Life had ſurrender'd to 

im in Remainder in Tail. he might have bound the Remainder and 
Reverſion Expectant upon His Eſtate. | 
90 here the Proviſo of this Act ſpeaketh of an Aſſent of Record by 
rum in Remainder or Reverſion, it muſt be underftocd that ſuch Aſ- 
ent muſt appear upon the ſame Record. 

dee the 21 Fac. I. chap. 26. Of Fines and Recoveries made in the 
wks of other Perſons without their Conſent. See of Felony, Book 3. 


( 45. 1. — 
Lell 1 4. 7 In- 
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(9) 1 Rep. 
100,175,176. 
2 Rep. 57. 

5 Rep. 26. 

9 Rep. 14, 1 5. 
1 Inf: 71, b. 


Fr) 2 Rep. 
$7, 58. 


, * * 
8 
„„ 


(/) Rep. 
121, 
1 Inſt. 272. b. 


(t) 1 Inſt, 
271. b. 


4. 1 Indentures to Lead the Uſes of Feofſments, Fines and },, 
veries are Writings Indented made by the Parties (Before or After 
the Feoffment, Fine or Recovery) to declare the Intent of the pn. 
ties how the Lands are to be ſettled by the Feoffment, Fine or ge 
covery. On a Bargain and Sale of Lands no Uſe may be deelayy 
but what the Law doth make, (vig.) to the Uſe of the Bargaing: 
nor upon a Covenant of Uſes but what is Contain'd or Averr'd vit. 
in the Deed. Where no Uſes are declared, the Feoffment, Fines 
Recovery ſhall enure to the Uſe of the Feoffor, Cognizor, Gc. By 
if the Conuſee of a Fine levied of Lands doth pay Money to th 
Conuſor at the Time of the Fine Levied, and there is no Uſe declyy 
to lead the Uſe of the Fine, the Law will Conſtrue the Fine to x 
levied of theſe Lands to the Uſe of the Conuſee or of Him to whom 
the Fine 1s levied, | 8 

r The Husband cannot Declare the Uſe of the Wife's L 
againſt her Agreement, by Reaſon of the Inconveniences that wou 
follow. 


Roi ms wo AS = 
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By the 4 & 5 Ann. chap. 16. F. 15. Declaration of Uſes or Tri 
by Deed made after the Fines and Recoveries ſball be. Good in Lin; 
not withſtanding the 29 Car. 2. chap. 3. which requires Writingy 
paſs Eſtates at the very Time of the Conveyance, 7M 


5. Of Covenants to ſtand ſeiſed to Uſes. 1. What is an Uſe ab 
a Covenant to ſtand ſeiſed to Uſes? 2. How are Uſes Divided! 
3. What Uſes require no Execution by the Statute. 

1. What is an Uſe, and a Covenant to ſtand ſeiſed to Uſes ? 

An De is a Truſt or Confidence repoſed in one that Cefty qu 
Uſe (He to whole Uſe) ſhall take the Profits, and that the Terre: le 
nant ſhall make an Eſtate according to His Directions. This 1s a 
Uſe at Common Law. But Uſes may be raiſed either by * Ta: 
mutation of the Eſtate and Poſſeſſion, as by Feoffment, Fine or Reco- 
very, &c. or out of the Eſtate of the Owner of the Land, as by bar 
gain and Sale, by Deed Indented and Inroll'd; or by Covenant toſtand 
ſeiſed to an Uſe, upon Lawful Conſideration, without Tranſmutr 
tion of the Eſtate or Poſſeſſion. 

An Uſe cannot be raiſed out of an Uſe. ; 

A Covenant to ſtand ſeiſed to Uſes, is when a Man (that hath 
Wife, Children, Brother or Kindred) doth by bare Covenant in Wt 
ting under His Hand and Seal agree in Conſideration of Nati 
Love and Affection, Marriage, or other Good Confideration, Tix 
for Their or any of their Proviſion or Preferment, He and his He 
will ſtand ſeiſed of Land to their Uſe, either in Fee-ſimple, Fe 
tail, or for Life. A Man at Common Law could not during 
Coverture limit an Eſtate to his Wife. But now by Deed He 9 
Covenant to ſtand Seiſed to Her Uſe, or make other Conveyanc! 
Another for the Uſe of His Wife. 

Alſo a Covenant to ſtand Seiſed to Uſes may be to the Uſe d. 
Stranger, but then it muſt be for Money, or other valuable 
ſideration, not for Love and Affection, &. Conſideration of Nau 
Affection only; and Conſideration of Natural Affection and 20h Ne 
raiſe an Uſe to a Son. But Conſideration of 20 J. only without 
tural Affection will not raiſe an Uſe without Inrollment. Th 
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This Uſe is Created by the Statute of the 27 H. 8. chap, 10. 
which Conveyeth the Eſtate of the Land as the Uſe was directed. 


And ſo this Covenant to ſtand Seiſed to Uſe is become a Convey- 


ance of the Land ſince the ſaid Statute. This needs not be by Deed 
Indented and Inroll'd, as a Bargain and Sale of a Freehold ought to 
be, becauſe that 1s particularly Required by a Subſequent Statute as 
{all be ſhown hereafter. | | 

If the Party to whoſe Uſe one Covenanteth to fland Seiſed of the 
Land 1s not his Wife, or One that he intends to Marry, Child, Un- 
cle, Couſin, or One that his Kinſman intends to Marry, no Uſe will 
ariſe, and ſo no Conveyance. The Law allows in ſuch Caſes the 
Conſideration of Blood and Marriage to raiſe Uſes, as well as Mo- 
W ney, and other valuable or profitable Conſideration when the Uſe is 


Service, Old Acquaintance, & c. yet where a Man Conveyeth an E- 
W ſtate of his Land to others by = Feoffment, Fine, Recovery, or by 


or in a Bargain and Sale, there muſt be a ' Conſideration Expreſſed 
| Conſideration, c.) tho' the Matter ſo Averr'd is Traverſable. 


Statute of the 27 H. 8. chap. 10. as hath been mention'd. For this 
Statute Conveyeth the Poſſeſſion to the Uſe, (i. e.) joins the Uſe and 
Poſſeſhon of the Land together; ſo that what Eſtate a Man hath in 


through Fraud or Fear were invented by Men, by Settling the Poſ- 
ſeſſon in one Man, and the Uſe in Another; or by giving the Poſſeſ- 
on of their Lands to another, and to take the Profits Themſelves ; 
inſomuch, That the Poſſeſſion and the Uſe were Divided, which o- 
pen d a Gap for Frauds and many Inconveniences. A Man knew 
ot then againſt whom to bring his Action; the Wife was Defrauded 
df Her Thirds or Dower ; Lords of the Fruit and Benefit of their 
Lordſhips, Ec. Therefore to prevent theſe and the like Abuſes, 


| by the 27 H. 8. chap. 10. It is provided, That the Uſe and Poſſeſ- 
hon ſhall be always united, by Declaring, That where any are or 
ball be Seiſed of any Lands, &c. to the Uſe or Truſt (for the Sta- 
ute ſpeaks of Truſts as well as Uſes) F any Other by Reaſon of any 
again and Sale, (See infra) Feoffment, Fine, Recovery, Contract, 
eement, Will, or Otherwiſe, by any Means whatſoever, Ceſtuy que 
le or He to whoſe Uſe the Lands are ſettled in Fee-ſimple, Fee-tail, 
* Lif e, Tears, or Otherwiſe , or He who bath any Uſe in Reverſion 
N Remainder, &c. ſhall be Eſteemed to be in Poſſeſſion of the Lond 
* Intems and Purpoſes. And where one is ſeiſed of Lands to 
| Lo or Intent that Another ſhall have an Yearly Rent out of 


roted ) ſhall be Deemed in Poſſeſſion thereof, (viz.) of the Rent, and 
lie Eſtate, as he that had the Uſe. 


© dtatute. 


W to a Stranger. But it does not Allow any Trifling Conſideration of (3) Plow'd. 
2 Roll. Abr 


WF coffinent, Fine or Recovery to the Uſe of his Laſt Will, and after- (= N 
W wards Declares the Uſes in His Laſt Will, He may appoint an Uſe & Rep. 18. 


W without any Conſideration, © But in a Covenant to ſtand Seiſed, ! 5 / Long 
' 2 Roll. Abr. 


or ſpecially Averr'd where the Conſideration is General, (as for Good 40 1 Rep. 


| Theſe Covenants to ſtand Seiſed to Uſes are Grounded upon the Fx af 


the Uſe, the ſame he hath in the Poſſefiion. 5 Many Deceits (#) i Rep: 


I21, 123, 
124. 


ſame Lende, Ceſtuy que Uſe, (or He to whoſe Uſe the Rent 2s 


| LR there are Uſes invented and limited in a New Manner, and (-) : Rey. 
according to the Rules of the Commen Law, they are Void by 133 35 
h 8 ; 7 4 e 138. 


— ́ä́ã—Ü— rj j — 
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(4) 1 Rep. #4 He that had the Uſe before this Statute, had no more thy, 
12. Truſt at Common Law, or an Equity to have the Lands; and ny 
Remedy for it but by Subpgena in Chancery upon Breach of Truf 

But now the Statute gives the Poſſeſſion to the Uſe. And ſo in , 

venant to ſtand Seiſed to Uſes, the Statute executes the Agreenen 

as the Chancery would have done before, and gives the Land allo p 

"Thoſe that had Intereſt in the Uſe. 2 N 

This is the Realon, That in Conveyances you ſet down in the H. 
bendum, To whoſe Uſe, that they may have the Poſſeſſion Without 

| Livery and Seiſin. 5 | of Hi} 5 
(e) 1 Rep. But e Four Things are Required to the Execution of a Uſe within 
126, 136. this Statute. 1. That there be a Perſon ſeiſed. For the Wordsg 
(f) 1 Rep- the Statute are, Any Perſon Stand or be Seiſed. I But the Kiten 
133. Corporation, [See 2 Ann. chap. 11.) Lord by Eſcheat, &c. an Alien 
x Inſt. 19. b. One Attainted, Sc. cannot be Enfeoff'd or Seiſed to the Uſe of u. 
pling 59,3'* ther, nor Tenant in Tail to the Uſe of Himſelf and His Heirs, or in 
Other and His Heirs, or Tenant by Curteſy, or in Dower. 2. Thy 

there be a Ceſtuy que Uſe in Being; for the Words of the Ad m 
Stand and be ſeiſed to the Uſe of any Perſon or Perſons. [See th 

TOES 11 V. 3. chap. 16.] 3. That there muſt be an Uſe in Eſe. i 

Poſſeſſion, Remainder: or Reverſion. 4. That the Eſtate of th 

Feoffees, Sc. out of which the Uſes ariſe, be Veſted or Transfer} 

to Ceſtuy que Uſe , for the Words of the Act are, And the Efe d 
ſuch Perſon ſeiſed to the Uſe, ſhall be adjudged in Ceſtuy que Uh, 
&c. If any of theſe Fail, there is no Execution of the Uſe withy 


this Statute, ' 
No Jes 2. Uſes are thus Divided, | 
(s) 1 Rep. There are £ Two Manner of Uſes. 1. In Being, either in Poſcc 
1 2% fion, Remainder or Reverſion. 2. In Contingency, which by Poſibs 


lity may Fall into Poſſeſſion, Remainder or Reverſion. Theſe Re 
main at the Common Law *till they come in Eſſe. In every af 
0 Uſes there muſt be Confidence in the Perſon and Privy in 
Iſtate. 6 | 
Alſo a Uſe is Expreſs or Implied, 1. Expreſs, as when a Fel 
ment is made of Land to J. S. and His Heirs, to the Uſe of V. & and 
the Heirs of his Body; or when I covenant to ſtand ſeiſed of theLand 
to the Uſe of my Wife for Life, and after to the Uſe of my firlt >n 
on her Body begotten, or to be begotten, and the Heirs of his Body, 
Sc. 2. Implied, when the Uſe is not Declared betwixt the Paris 
N 2 Roll. but is left to the Conſtruction of the Law. * As when'a Man fei 
35 30> of Lands makes a Feoffinent in Fee, £&c. without any Confiderati 
79% 7*9* and it is not Declared to whoſe Uſe ; by Conſtruction of Law it ſhal 
be to the Uſe of the Feoffor, &*c. But if there is ſuch a Conſider 
tion as the Law requires, then the Law will conſtrue it to be to ii 
Uſe of the Feoffee. So when one Doth Bargain and Sell His Land 
for money to Another, and no Uſe is Expreſſed in the Deed, the 
Law will Conſtrue the Intent of the Parties to be to the Uſe of the 
Bargainee and His Heirs. | See of Bargain and Sale, poſt.) A Gl 
in Tail ſhall be to the Uſe of the Donee, Leaſe for Life or Leas? 
the Uſe of the Leſſee. If Leſſee for Life or Years grant over Th 
Eſtate without their Expreſſing to whoſe Uſe, it ſhall be to the bie 


of the Grantees ; for there is an Implied Conſideration, as to pay „ 


—— ? 
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gent to 1 to be Subject to Forfeitures, and to be pu- 
. 'for q | : ny 

n Uſes require no Execution by the Statute ? 
There are Uſes that need no Execution by the Statute of the 
27 H. g. c. 10. As when a Man doth Convey Lands to J. S. and 
His Heirs, to the Uſe of F. S. and His Heirs. And when Lands are 
Convey'd to others in Truſt after this or the like Manner, (vis. | 
That the Feoffees ſhall take the Profits and deliver them to the (i) crompt. 
Feoffor and his Heirs. Such a Truſt is not Executed by the Statute, Jur. 48. 
but remains as before at Common Law; and is Determinable in E- | 
quity in the Court of Chancery. t Allo Leaſes for Tears of Lands ( Deer J 
in Uſe (which Leaſes Had their Being before and are Granted over * ur. 
in Uſe and Truſt) are not executed by the Statute. And Therefore 
if a Leſſee for Years of Lands Aſſigns over His Eſtate to A. and B. and 

their Aſſigns, To the Uſe of the Grantor and His Wife, all the 
Eſtate is in A. and B. and the Grantor hath nothing but a Uſe, for 
which He Hath His Remedy in Chancery only. And yet if a Feoff- 
ment be made to the Uſe of A. and B. and his Aſſigns, for Years, this 
Uſe is executed by the Statute; becauſe the Leaſe had not its Being 
before ; and becauſe the Words of the Statute are, F any ſhall ſtand or 
be ſeiſed of any Lands; whereas the Leſſee for Years of Lands that 
Had their Being before, was poſſeſſed only of his Term, and not 
ſeiſed of any Freehold, So there ſtill Remains an Uſe of ! Goods (!) Crompt. 
and Chattels Perſonal, which is properly call'd a Chancery Truſt and 45, 62. 
Confidence. For One may ſtill have ſuch Things in Truſt, and to 
the Uſe of Another. Here ſhll the Uſe and Poſſeſſion are Divided, 
becauſe not united by the Statute. Thus if an Obligation or Statute- 
Merchant or Staple be made to A. to the Uſe of B. This is a Truſt 
of the ſame Nature. And.1f A. Releaſeth the Obligation, c. with- 
out the Conſent of B. or gets the Money into his own Hands, B. ſhall 
Have Relief in the Chancery. And Note alſo, when there are other - 
Truſts and Confidences of Lands that are not executed by the Sta- 
tute, or of Chattels-real or Perſonal, and the Truſtee proves Falſe, 
or Delays to Execute the Truſt, the Party grieved muſt have his Re- 
medy in Equity in the Court of Chancery ; for there is no Remedy at 
Common Law. Leg ; 5 

Copy bold Lands are not within the Statute of the 27 H. 8. chap. (v) Coke's 
10. becauſe the Transferring of the Poſſeſſion by the ſole Operation of — by 5 
the Statute, without Allowance of the Lord, and Agreement of the Kitch. 176. 
ant, would Tend to the Prejudice of the Lord and Tenant. 


+» By the 3 H. 7. chap. 4. Al Deeds F Gift f Goods and Chattels 
mate in Truſt to the Uſe of the Gramor to Defraud Creditors ſhall be 
Vid, [See the 13 Elz. chap. 5. 27 Eliz. chap. 4. 

"Ix the 29 Car. 2. chap. 3. Al Declarations and Creations 0 
ruſt of Lands or Hereditaments muſt be in Writing Signed by the 


n, or By bis Laſt Will in Writing, or elſe void; Except Truſts N 
Ning by Implication of Law, [See 2 Ventr. 361.) and Transferr'd 90 
1 Extinguiſhed by Ad of Law, which ſhall be of the ſame Efſett, Toe 
; ul hs Statute bad not been made, [See 4 & 5 Anne, chap. 16. 


Alſo 


e 
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Aiſ% all Grants and. Aſſignments of Truſt ſhall be in 1p,;; 
ens by the Party Granting or Aſſignin 5 ſuch bis Lofwin® 
75 of no Efjett. See of Aﬀets, chap. 0 Of Execution, Bogk j 
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A f _ 
(n) 2 lat. 6. A Bargain and Sale is a Real Contract upon valuable Cond 
_ ſideration for paſſing of Manors, Lands, Tenements or Hereditamey, 


by Deed Indended and Inroll'd within Six Months after the Date of 

it without Livery and Seiſin or Attornment of Tenants. It is creq 

(e) 7 Rep.40; By theſe Words, (vig.) Have Bargained and Sold. * Yet The 
B Rep. 93, Words are not Abſolutely Neceſſary; for other. Words as Allen 
"Jn 672. Grant, Covenant to ſtand ſeiſed, c. upon valuable Confideraign 
may amount to a Bargain and Sale, if it be by Deed Indented and 

Inroll'd. He that Sells. is the Bargainor, and he that Buys the 9. 

(p)1 Rep. gaince. In this Conveyance there mult be ſome ? Valuable Cinfuer. 
7 ation Given, or at leaſt ſaid to be Given, for the Land; for a Up 
11 Rep. 25. cannot be raiſed by any Covenant, Proviſo, or Bargain and Sale up- 
on a General Conſideration. And tho' no Money, &c. was Really 

paid; yet the Bargain and Sale may be Good, becauſe no Avermen 

» (or Juſtification of the Exception) will he againſt that which is Er 


ö 


| 


Dyer. preſſy affirm'd in the Deed. 1 A Conſideration expreſs'd in the Ed 
109. denture is not Examinable, whether True or Falſe. However A 
2 here Money, &c. is really Given, tho' it is not Expreſſed in the in 
11 Rep. 25. Deed, the Bargainee may Averr it, and being prov'd, the Bargin | 
| ſhall be Good. The Uſe muſt be always to the Bargainee upon a V4. RP: 

(r) Dyer luable Conſideration; for He cannot ſtand ſeiſed 7 to the Uſe of 
155. ther. So that in this Caſe Uſes do continue as at Common Law, G 
Re ee Conveyance is Founded upon the Statute of the 27 H 6, "0! 
chap. 16. For after the Statute of the 27 H. 8. chap. 10. For Trl Is ( 

ferring Uſes into Poſſeſſion, had Allow'd, That if a Man by Hef. 

Deed had Bargained and Sold for Valuable Conſideration any Lands, Jan 

Sc. of any Eſtate of Inkeritance, Freehold, or for Years (as before rol. 
explained) the ſame had been well executed by the ſaid All, But Mo 

Nov it is Provided By that Act, vis.) 0 ; 

By the 27 H. 8. chap. 16. Bargains and Sales to an Uſe of tbe ir * 


heritance or Freehold myſt be by Deed Indented and inroll d vit 
| | Six Months after the Date thereof, in ſome Court of Record at Wel 
FM | minſter, or in the County where the Land lieth, before the Cuſtos ft 
tulorum, Two Juſtices of the Peace, and the Clerk of the Peact; 0 
! Two of Them, whereof the Clerk of the Peace to be One; who og 
1 to Inroll Them in Parchment, and Deliver them to the Cultos N. 
tulorum within one Tear after. ; by 
This A ſhall not Extend to Lands, &c. in Corporations 0 ti 
_  roughs, where an Officer or Officers have uſed to Inroll Deeds or i 
Writings, as in London. | See 5 Eliz. chap. 26. Concerning [nrol 
ment of Bargains and Sales in the Counties Palatine of Land 
Cheſter and Durham, 7 Ann. chap. 18. For the Weſt-Riding ol t 
County of Tork.] ] 8 


This Statute means the Conveyance of the Inheritance or Fi 
hold to an Uſe By Bargain and Sale Only. 
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If Lands are Bargained and Sold for Money only, the Deed ought 

2 + Inroll'd; / But if for Money and Natural Affection, Ge. che Vr Inft, 
Eſtate will pats without Inrollment. „ 072. 
The Jnrollment muſt be in Parchment only, for the Strength ; 177 


and Continuance thereof, tho the Indenture may be either in Parch- d. 
ment or Paper. TEE V5 f | 2 Inſt. 673. 
if the BDeed is inroll'd the laſt Day of the Six Months after the («) 1 Rep. r. 
Day of the Date, it is a: good Inrollment. If the Deed hath no 2 Ini. 674. 
Date the Day of the Delivery is the Day of Date; and the Deed 
may de inroll'd Six Months after the Delivery. 
The Six Months are to be Conputed at Twenty-eight Days by () 1 Inft. 
the Month. When a Statute accounteth by the Year, half Year or : Tit 
W Quarter of a ear, then you muſt Reckon according to the Kalendar. 675. 
So a Twelve-month (in the Singular Number) inculudes the whole Feb. 62. 
Fear according to the Kalendar. But Twelve Months, Six Months, 
Ge (in the Plural Number) ſhall be accounted after Twenty-eight 
Days to every Month, (except in a Quare Impedit where the Law 
reckons by the Kalendar.) For the Month by the Common Law is 
but eight and Twenty Days. Eg, 
A Rent may be reſerved out of a Bargain and Sale by Deed In- O) : Inf. 
dented and Inroll'd ; for now the Uſe and Poſſeſſion paſs together. 8 
And ſo out of any Conveyance of Lands and Tenements, tho' a Re- * 
mainder or Reverſion. [See the 27 H. 8. chap. 10. ante. 
Tho! after the Delivery and Acknowledgment, the Bargainor or the 
Bargainee dies before Inrollment, yet the Land paſſeth by this Act. 
For a Releaſe of a Stranger to the Bargainee before Inrollment, is 
Good, And ſo a Recovery ſuffered againſt the Bargainee before In- 
rollment (the Deed indented being after within Six Months inroll'd) 
js Good 3 for the Bargainee was Tenant of the Freehold at the Time 
of the Recovery. So that if I wo Bargains and Sales are made of the 
ſame Lands to Two ſeveral Perſons, and the Laſt Deed is firſt in- 
roll'd, and aſterwards the Firſt Deed is alſo inroll'd within Six 
Months; the - firſt Buyer ſhall have the Land. For when the Deed 
i inroll'd, the Bargainee is ſeiſed of the Land from the Delivery of 
the Deed, and the Inrollment ſhall Relate to it. 
: Houſes and Lands in any City, Sc. are Exempted out of this 
Tus are not Enjoyn'd to be Inroll'd tho* they have Power to (x) 2 Inf, 
roll, = a EY 
[See the Notes and References upon the 27 H. 8. cha). 16. 1 Danv. 
E 5. 925 696. and See the 21 Fac. 1. chap. 26. And of Felony, 
00k 3. chap. 1. 
There An . Inrollment of a Deed, c. unleſs it be duly and 
lawfully acknowledg'd. : | 
Deeds Inroll'd are either by Special Cuſtom, as in London; or by 
Mmon Law; or in purſuance of Statutes. 
Every Deed may be Inroll'd at Common Law for Security ; but a 
Bargain and Sale of Freehold Lands uit be Inroll'd. If a Deed is (a) 2 1ns, 
nd in Court, or is in Cuſtody of the Court, and by Miſchance the 7s. 
4 A Broken off, the Court ſhall inroll the Deed for the Security of 
arty. | | 
Tho' a Deed is Inroll'd, yet One cannot? Plead the Inrollment (3) 1 rag. 
Wereof, tho' it is of Record. And tho' it is Exemplified under the 225: b. 
eat deal, One muſt ſhew forth the Deed itſelf under Seal, and 422 
| Mm not . 


(t) 1 Inſt. 35. 


2 Inſt. 0745. - 


ment of Fines and Recoveries 5 the 29 Car. 2. chap. 3. As to the In. 


(c 1 Inſt. 
172. a. 
9. a. & b. 


(4) Perkins 


Tit. Grants, 


> 4» 59 0, 12. 
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(e) 1 Inf, 
301. b. 
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not the Exemplification. ¶ But for the Exemplification of the Inroll. 

ment 5 Letters Patents, See the 3 & 4 Ed. 6. chap. 4. 13 Elz 

chap. 6. 8 V 
See alſo the 23 Eliz. chap. 3. 27 Eliz. chap. 9. For the Ing. 


rollment of Recognizances, 4 & 5 V. & M. as to Pleading of Ch. 
ters, or other Conveyances, Inroll'd, to Any Inquiſition return'd iy, 
the Crown-Office by Coroners, Ec. 2 Ann. chap. 11. Concerning 
Lands veſted in the Corporation for the Bounty 7 Queen ANN by 
Deed Inroll'd. 2 Ann. chap. 4. 5 Ann. chap, 18. 6 Ann. chah. 3 
Concerning a Regiſter of Lands in Yorkſhire. "F Ann, chap. 20, I 
Middleſex. 10 Ann. chap. 11. Concerning Fifty New Churches to he 
built in London, &c. 1 Georg. chap. 10. For the Inrollment of 
Deeds whereby Lands, & c. are given for the Augmentation if hi- 
Livings. 1 Georg. chap. 55. 3 Georg. chap. 18. For the Inrollnen 
of the Coveyances and Wills of Papiſts, &c. See alſo of Evideue, 
Fudgments, Book 4. chap. 4. | | 


Note, That a Bargain and Sale of Leaſes for Years, Good: and 
Chattels Perſonal, are not founded upon the 27 H. 8. chap. 16. « 
any other Statute. They are Good, tho' not by Deed indented a 
inroll'd, and tho' without any Conſideration ; for That in this Caſe 
not Examinable, when the Sale is acknowledg'd by Deed. [ See the 
29 Car. 2. chap. 3. and of Leaſes infra. And How Property in Goods 
and Chattels may be Acquired, chap. 6. Poſt. And of Actions on th 
Caſe, Book 4. chap. .] „„ 

7. Of Grants. 1. What is a Grant, and who may Grant. 2. Whit 
Things may be Granted, and therein Of Election. 3. Of Attors 
ment. | 
I. A © Grant (Conceſſio) is properly of an Incorporeal Thing by 
Deed whereof no Livery and Seiſin can be made. It cannot be by 
Parol, (or Word of Mouth) and therefore Reverſions, Advowſors in 
Groſs, Tithes, Services, Rents, Common in Groſs, &c. muk jab 
by Deed; and are ſaid to lie in Grant. The Deed of Incorporal 
Inheritances doth equal Livery in Corporeal. [See 29 Car. 2. chip. 3] 
A Feoſtment is always applied to a Corporeal and Immoveable Thin, 
A Gift is of Larger Extent, and is applied to Things Moveable and 
Immoveable ; yet as to Things Immoveable, when taken ftridly, i 
is applied only to Lands and Tenements given in Tail. But 4 and 
Grant are often confounded. [See of an Eſtate in Fee-ſimple, cha. le 
ante, where'the Word Heirs may ſometimes be Omitted 1n Grants, 


'S 

4 Any Natural Perſon or Corporate Body (not Prohibited by La, 
as Infants, Women Covert, Monks, Sc.) may be a Grantor, Bit 
an Infant or Woman Covert may be a Grantee. [See who may Fi 
chaſe and Convey, ſupra. } 

He that Granteth is Termed the Grantor, and He two whom the 
Grant is made, is the Grantee. And the Grant is uſually made N 
theſe Words, (viz.) Have Given, Granted and Confirmed, Cc. dl. 
then by Delivery of the Deed the Freehold doth paſs. e Have Of 
ven and Granted may amount to a Grant, Feoffinent, Gift, Lean, 
Releaſe, Confirmation, Surrender, &*c. at the Election of the wy 
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and mf ke 7 Ur 4 Grant ot as a Feoffment; Gift, Leaſe, & c. 
He e ait eehte orig neren 
gk theſe Things are Requiſite in every Good Grant. 
1. That:there he 4 Ferſon Able to Grant. 2. That there be a Perſon 
Capable of the Thing Granted. 1. That there be a Thing Grant- 
able. Lee Of Incorporeal Eflates, cbap. 2. Supra.] 4. That it 
Done by Deed. 5. That there be an Attornment, where Need. 


11, 6. That there be an Acceptance by the Grantee of the Thing 


8 _ , named 


ted [See Of Grants by Biſhops, c. Of Leaſes, poſt.] -— 
8 All Incorporeal Things may be Granted by Deed, 2 before ſaid 
zn the Deſcriptiob:of a Grant,” oe 
All Chattels Perſonal may be Granted or Given F without Deed: (f) Perkins, 
[For Chattels-Real, See the 29 Cer, a. chap. 3. . Grants 
Okerery Thing Uncertain, which is Given or Granted, the Gran- 2 Rep. 3. 


tee has his Election to make it certain. t Inft.go. ö. 


#RULES. Concerning ELECTIONS., ©): Ree. 
GRO ES (19 | 7 7 WI; TOR 
1 Here nothing paſſes to the Feoffee or Grantee before Election 
W made by them, the Election ought to be made in the Life 
of the Partie... + "oats F*e | | | 5 
But when an Intereſt; paſſes immediately to the Feoffee, Donee or 
Grantee, there Election may be made by Them, or their Heirs or 
When One and the ſame Thing paſſeth to the Donee or Grantee, 
and the Donee or Grantee hath Election in what Manner or Degree 
He will take this, there the Intereſt. paſſes immediately; and the 
arty, His Heirs or Executors, may make Election when They will. 


| When Election is Given to ſeveral. Perſons, the firſt Election made 3 
/ 77 oo oi ior ' 7 
When an Klection is given of Two ſeveral: Things, He which is | 
| the Firſt Agent, or is to do the firſt Act, ſhall have the Election. 
When a Grant is of Things Annual; and which are; to Have Con- 
, WWinuance, there the Election Remaineth to the Grantor, where the 
| = gave Him Election, as well after the Day as before. Other- 
Wiſe it is when Things are to be per form'd but Oncce. 
* that has Election may often loſe His Election by His A&. and 
TEE EC . eee 
[See concerning Election, Danvers's Abr. Tit. Election, 759, &.] 
3 | 80 that an Attorument might be requiſite, in every Good 
, Plant, Nerd „„ I OE 1 15 5 1 5 4 2 p 
t Now, An & Attorument (from Turning from One to Another); is G1 Int 


„e Agreement of the Tenant to the Grant of a Seigniory, Rent, or %. 4. 


f the Donee in Tail, or Tenant for Life or Years, ta the Grant of 


inder or Reverſion. By this the Tenant acknowledges. His 
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7 | (s) Alternativa Petitio non eft Audienda. 5 Rep. 40. 


„% Divifo, Alterius off Eleftio. 1 Inſt. 166. b. 


d wy, mel facta non patitur Regreſſum. 1 Inſt. 146. a. 


ow * — * 


mel placuit in eleftiontbus, amplius diſplicere non potaſt. Thil, 
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| re. ; 
312. 4. Or Payment of lem 
wo s Max. ty, Common, &. ro 


5 Rep. 81. be granted for Life or Years, Cc. the Reverfion may be gin 
wathour Attorrimerit rtr. 
The End of Attornment is to perfect Grants, and therefore cm 


be made upon Condition, or for a Time. 

(1) Lit. 351, Attornment is either Expreſs or Implied. Expreſs by Wi: ( 

Gb. ca Writine, By Words only, as by ſaying, I Attorn to you by Totte o 

1 Inft. 309. b. 8 . f 

310. 8. . the ſaid Grant; or I Acknowledge my ſelf Your Tenant. By n. 
ting endorſed on the Deed, or ſet down in any other Writing, whig 
is the ſafeſt Way. And in both Caſes, the Tenant may moreover 
Deliver to the Grantee # Penny, Ce. by Way of Ackhowledgmen, 
that the Witneſſes may better remember it. Implied by Law, x if; 
Reverſion be Granted to Two by Deed, and the Tenant Attornst 
one of Them according to the Grant. This Attornment is Good 8 
veſt the Reverfior in Both the Grantees. 

(*) 1 Inft. It ought to be made in the * Life-Time of the Grantor and Gy 

315-% tee. Tf the Tenant dies, He that hath the Eſtate may Attorn. hu 

Cn) Int. the Tenant muſt have Knowledge or * Notice of the Grant. Wa 


Ei a. it is made, it ſhall have Relation to the Original Act of the Cm. 
510 b. tor, &. For tlie Law always regards the Original Act, 


2 Rer. 93. PI 4 Reverfion is Granted for Life, the Retnaifider in Ill, th 
r la“ Reminder in Fee, the Attornment of the Grantee for Life nul 
e.. enute to Them in Remainder to veſt the Remainder in Them. 

(O 1 IH.  # The Attornment of an If to a Grant is Good; The Hy: 
312-b. band. muſt Attorn, for His Wife, and it will Bind Her. A Mat 
8 a Deaf and Dumb may Attorn by Signs. Bit Non Conti ur- 

not Attorrn. F- am amm ein 

Attornment is 88 That before it be doge, the Grate 
cannot bring an Action or iftrain. [See the 32 H. 8: chap. 34. ah 
for the Expofition of it, 1 Inff. 213. a. & h.] But no Attoriiien 
was ever requiſite to Grants To or By the King. — 
_ The Title of Attortmient was # Difficult and Great Title, witl 
its Appendixes by the Writ of Quid Juris clamat, Quem Nedim 
READ, Per Quæ Servitia. But now Attortiments are not ſo mud 


ufe as formerly. For New Expedients are found out * 
Uſes by Bargain and Sale, by Leaſe and Releaſe and by Deeds er 
rol, according to the Statuite of the 27 H. gl. chap. 16. And 


* *Þy the 4 & 5 Ann. chap. 16. Al Oramts and Conveyance! 10 h 
made y Find or otherwiſe, of © any. Manors, Rente, Reverſo l 
Remainder, ſhall be Good withottt any Attornment of the Tenant, 
Provided, That. no_Tenant_ ſhall be prejudiced by Payment / 12 
Rents, or for Breach of any Condition for Nom payment © hf 


(o) Cujuſque Rei Potifima pars eft Principium, 10 Rep. 49. 


— $45 2 * rr * 
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| a Judgments in Eject- 
ment, Ne. but Thoſe Remain a8 before, as to the Attornment of Te- 
duns to im that Gains the Poſſeſſion; for it Relates only to Grants 


* * 
a 1 
2 4 L 


Rus Conterring GRANTS. 


Man cannot Grant that which He hath not, nor more than (r) Perkins, 
N He hath, — | | 2 Grants. 
= /A Right of Entry, or Thing in Action, or Cauſe of Suit, or Ti- « Ing. 309. b. 
Je for hdition Broken cannot be granted over to a Stranger. [See (/) Int. 


32 H. 8. chap. 34. ut ſupra. Alſo of Reverſions, ante, and of & B. 266. . 


 _ 

1 eee e BYY | 2 tg 

A Bare“ bility of an Intereſt, which is uncertain, is not (70 4 Rep. 66. 
1 ratitable, 0% | 5 Rep. 34. 
Grants ſhall be Conſtrued according to the Subſtance of the Deed; 

d ad got According to the © ſtri& Grammatical Senſe. («) 1 Inſt, 


Conſtruction of Grants ſhall be made according to the“ Intention 2 1. 


pf the Parties. | | | | 313. a. & b. 
The Words of a Grant ſhall be» Tranſpoſed, ſo as the Grant (4) 1 Ins. 

my take Etta. 1 : NEO lake 

* Where the Grant is = Impoſſible according to the Letter, the Law (91 Inf. 

will make ſuch Conſtruction as the Gift by Poſſibility may take _ S = 


>. = A 7 


ea. 
i All ne” in the Caſe of a Subject ſhall be taken moſt ſtrongly a- 

hint Him that made it, and moſt Beneficial to the Grantee. | See 
beds, ante. | | 
i The Incident ſhall paſs by the Grant of the Principal; But not ( 1 Int. 
„e Privicipal by the Grant of the Incident. abs 


Grants muſt be certain as to the Perſon, For if a Grant be made 
Ae 1 All Things Neceſſary for the 6btai 

the Grant of a Thing,“ All s Neceffary for the obtaining (0 1 Inft. 
Kir ite included. it = yy OT 4 z + 
er the 13 Elz. chap. 5. 27 Eliz. chap. 4. Againſt Fraudulent 423.424, 501. 


Nan, ee, 4 Infl. 111. 
| y J 5 Rep. 12,47 


N | ' 11 Rep. $2. 
| $, Of Leaſes; and therefore 1. What is a Leaſe ? 2, How many 2 
wr. 3. What Perſons may make Good and Sufficient Leaſes, 
* How They may be Avoided. | On 
1 e 1. What 


8 =3 5 K 3 


of + (ep Flix Fudle id Alan Transferre poteſt quam ipſe habet. 1 Inſt. 309. b. 4 Rep. 
J 08. 8 Rep. 63. | 
4 | 10 a. dr ae non vitiat Conceſſionem. 9 Rep. 48. 
j e Want a now vitidt Conc eſſone n. Ibid. 8 3 5 
den 10 Qu £705 Sen ſur ABrdviationum atcipiendus eſt, ut Conceſſio non ſit inanis. Ibid. 
fur e for tiſſime contra Donatorem Inter pretanda eſt, 1 Inil. 36. 4. 183. 2. 
+. % Rep, 59 


erben de Bach, ſed ſequitus ſauh Priveipate. x Int. 152. 2 
mn Valet-in Principali, In Acceſſorio non Valebit. 8 Rep. 78. 
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, 1. What rs a4 Leaſe? my 6) Þ TIT? \ | IA g 5 30 * . \\ 2. A * 
Ona. A Leaſe (from Laifſer Dimittere, To part with) is a Deni 
pl or Letting of Lands Tenements or Hereditaments unto Another for 
Term of Lite or Years, or at Will upon a Reſerved Rent. In il 
Leaſes there muſt be a Leſſor and Leſſee, He that Demiſes or Lem 
to Farm 1s the Leſſor (vulgarly called the Landlord) and He um 
whom it is Demiſed, or Lett, is the Leſſee, commonly called ther, 
(4) In. nant, The Words to make a Leaſe, are, © Demiſe, Grant and T, 
45- b. 30f. b. Farm lett. Other Words, as, Have Given, Gramed, may amount 
a Leaſe; but Demiſe, Grant and To Farm Lett, are the moſt uſul 
The Uſe in the Court of Exchequer is to make Leaſes in the Kiy, 
(% Roll. Name by the Word Committimus; which is Good by the Cuſtom 
Abr. 544 that Court, tho” not Good at Common Lac. RY 
$0 NC ET TVET on. (( 
There are ſeveral Kinds of Leaſes; as a' Leaſe is either by bi 
(per Parole, By Word of Mouth only) or by Writing. | See: the 1g 
— . , ß n 
Leaſes alſo are Leaſes for Life, for Tears, or At Vill. l 
(f) Lit. 56. 1. A Leaſe for Life, is, when one Hath Lands and Tenemem 
us. 41. b. Jett to Him for Term of His Own Life, or the Life of Another, or 6; 
the Term both of his own Life, and the Life of Another, Ther 
(Lit. 59. muſt be Livery and & Seiſin upon a Leaſe for Life, if it is not make 
1 Inſt. 50. a. by Covenants to ſtand ſeiſed to Uſes, or Bargain and Sale by Very 
of the Statutes of the 27 H. 8. chap. 10. & 16. It cannot be inadey 
S Rep. 94- commence ih * Fituro. For by the Common Law an Eſtate of Fre. 
© hold muſt take Effect Preſently, either in Remainder, or Reverſon 
It muſtalways be made in Writing; for it is not good by Parol. & 
the 29 Car. 2. chap. 3. poſt] ]] „ ee i 
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| By the 8 Ann. chap. 17. An Aftion of Debt for Rent may be buy 
on a Leaſe for Life as well as for Tears, ' 


G) Ui. 53. 2. A Leaſe for Tears is when a Man Demiſeth or | Lettethany 

Lands or Tenements to Another, To Have and to Hold for a 
(% Lit. 9, tain Number of Years agreed on Between them. * By Force aul 
33% Vertue of which Leaſe the Leſſee may Enter into the ſaid Ten 
51. b. 270. a. ments. And tho' the Leſſor Dies before the Leſſee Enters, yet tit 


Noobs Kl. Leſſee may Enter; for no Livery of Seiſin is to be given upon! 
30. Leaſe for Years, The Leſſee may grant over His Term before I 


Try, as hath been ſaid. For before Entry the Leſſee hath Inter 
Termini, or an Intereſt in it, and may take a Releaſe of the Ren. 

Yet the Leſſor cannot paſs the Reverſion by the Name of the bet 

fion, before the Leſſee Enters. If the Leſſee dies before Entry, H 
Executors or Adminiſtrators may Enter. But the Leſſee is not il 

Poſſeſſion to bring an Action of Treſpaſs, to take a Releaſe to enlaf 

the Eſtate, c. till Actual Entry, if the Words of the Leaſe are Ir 

miſe, Grant, & c. If the Words are Bargain and Sell for Confidet 

tion of Money, He is in Poſſeſſion upon Execution of the Deed, f. 

bring Treſpaſs, To take a Releaſe, &c. [See Of an Eftaie 1 

Years, chap. 1. ante.) Leaſes for Years muſt be made of Lands 1 

Dum. Tenements whereunto the Leſſor may come to Diſtrain; not © 1 
474 corporeal Inheritances by Common Perſons or Subjects. Let u 


Leaſe a made of Them by Deeds, it may be good by way of 92 
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uact to have an Action of Debt, but one cannot Diſtrain by Vertue 
of it; The King may make a Leaſe of Incorporeal Inheritances, be- 
uſe He may Diſtrain upon All the other Lands of the Leſſee. [See 
Book 1. chap- 2. Concerning the King's Advantages in reſpect of Pro- 
and Suits in His Courts, | | 

Fae for Years alſo may be made of any Goods and Chattels Per- 
ſonal ; a8 a Stock of Cattle, a Sum of Money, ec. "EA 

A Leaſe for Years may be either by Parol or Writing, [See 29 
Cie. 2. chaps 3. poſt. ] And it may begin at a Time * Paſt, Preſent (n) Rep. 
or To Come. But regularly in every Leaſe for Years the Term muſt % 
have a Certain Beginning ; tho' it depends upon an Uncertainty, as (n) 6 Rep: 
upon a Limitation or Condition 1 And tho' there is no 35; 3* * 
Certainty of Years in the Leaſe, yet if by Reference to a Certainty it Noy's Max. 
may be made Certain, it is ſufficient. As if One ſeiſed of Lands in 5 1 
fee, Grants to Another, that when He pays him Twenty Shillings, „ 
W from thenceforth He ſhall have the Land for Twenty-One Years ; 
nis is a Good Leaſe for Twenty-One Years from thenceforth, And 
che Leaſe alſo muſt have a Certain End. Therefore if the Parſon of 
. makes a Leaſe of his Glebe for ſo many Years as He ſhall be Par- 
Won there, this cannot be made Certain. But if He makes a Leaſe 
for Three Years, and ſo from Three Years to Three Years, So long 
11 be ſhall be Parſon, This is a Good Leaſe for Six Years, if he con- 
nues Parſon ſo long; but the Refidue is Uncertain. And fo if one 
makes a Leaſe for Twenty-One Years, F He ſhall ſo long Live, this 
Is a very good Leaſe for Years, and a Certainty in an Uncertainty, 
And tho' a Leaſe for Years muſt have a Certain Beginning and a 

ertain End, yet the o Continuance thereof may be Uncertain ; for ( 1 Inft, 
the ſame may ceaſe and revive. | * 
? If a Leaſe be made for Years to A. and after the Leſſor doth ( Noy's 
abe aLeaſe for Years to B. Regularly this Leaſe to B. is a good geb 07. 
aſe for ſo many Years of the Second Leaſe as ſhall come after the © 
rſt Leaſe is Determined. A Leaſe for a Thouſand Days, Weeks, 
onths, or a Thouſand Years is good. If a Leaſe is made from 
Day to Day, or from Week to Week, for Four Years, this is a good 

ale for four Years, Alſo a Leaſe from Year to Year 1 So long as (9) Foy's 
doth Parties pleaſe, after Entry in any Year, is a Leaſe for that 6 Rep. 35. 
dear, O'c, till Warning be given to Depart. So if one makes a Leaſe 3. Cro. 511, 
dra Year, and fo from Year to Year, it is a Leaſe for Two Years ; 
nd fo from Three Years to Three Years, is a good Leaſe for Six 
Lears, as aforeſaid. If a Man leaſeth Land for Years, it is a good 
ale for Two Years to anſwer the Plural Number. If there is Leſſee 
* Years, upon Condition that He ſhall not alien any Part above 
puree Years during the Term, and if he doth that the Leaſe ſhall 
e rod; now if He lets for Three Years, and ſo from Three Years 
o Three Years during the Term, it is a Breach of the Condition. 
Leaſe for Term of Years, tho' never ſo long, is but a Chattel ; 


en 5 

To 0d tho? it be a very long Leaſe it cannot be Entailed. 

. f the r Deviſe of a Leaſe for Years to one for Life, and after- (-) 8 Rep. 
il FF to Another during the Reſidue of the Term is good; becauſe ar 47 
1 e 


if 4 — FIG PER = — 
fv | | 
ON (a) 
1 ( 4 nber eft Quod Certum Reddi poteſt. 1 Inſt. 45. b. 96. a. 142. 4. 
U ger tum eft, Quod Certum Reddi nullo modo poteſt, 5 Rep. 6. 


46. b. 388. a. 
Noy's Max. 


(t) 1 Inſt. 


ments, may make any Leaſe out of it for His own Life, but ® 


— 


— 


e. F 
90 6 
made tg 


chap. 3. poſts | 4K | 7 0 
NG A 125 e at * Vill is either at the Will of the Leſſor, or Leſte 
Will muſt be at the Will of the Leffor-and Leſſee. - It may he nyt 
by Parol as well as by Writing, and of Things Corporeal and lam. 


Parol, or by Word of Mouth, according to the following Statur 
For, _ | . 4 


By the 29 Car. 2. chap. 3. All Eflates, Intereſts of Frœhold,, 
Term for Years, or any Uncertain Intereſt: in or out of Lands, &. 
not put in Writing, and figned by the Parties making them, or thi 
Agents authorized by Writing, ſhall have no greater Effe& than u 

Eſtates at Will; except 3 not exceeding Three Tears from th 
making, whereof the Rent Reſerved ſhall be Two Thirds of the fil 
Value of the Thing Demiſed. 


But if the Subſtance of the Leaſe be put in Writing, and Sign 
by the Parties (tho* not Sealed by them) It ſhall have the Force and 
Effect of a Leaſe for Life or Years ; otherwiſe the Effect of a Lean 
Will. But no Action of Covenant can be brought on ſuch Writing, 
Leaſes that exceed three Years muft be made in Writing; and ue 
uſually made by Deed Indented. | 


Further, No ſuch Eſtates or Intereſts (not being Copybold or O 
flomary Intereſts ſhall be Aſſigned, Granted, or Surrendred, wt; 
it be either by Deed or Note in Writing, Signed ut ſupra, or by 46 
and Operation of Law. 


—.— 


There is a Common Way of Conveying by Mutual Leaſes a 
by Leaſe on each Side; and this is call'd a Conveyance by I 


mi and Redemiſe; and is Proper upon the Grant of a Rent-Chag J 
fo | | £5 1 
C 


3. What Perſons may make Good and Sufficient Leaſes for Lit 
Tears, or at Vill. | br PR 

Every One that is Seiſed of Lands in Fee: ſimple may Leaſe ol 
His Lands for Life or Lives for what Time He pleaſes, or at Will 
cept ſome that are Reſtrained by Statutes, as ſhall be preſent! 

ewn. 

Every One that is Seiſed of an Eſtate-Tail of any Lands or Tent 


longer, unleſs it be by Fine or Recovery; or ſuch a Leaſe as * 


9 
* 
7 


chat it may not Work a Wrong. [See Of Eſtotes tail, 'chap. 1. ante. 


= Fvery One that is poſſeſſed of Lands and Tenements for Tears may 

make a Leaſe of all the Years, except One Day, or any other Part of 

it. It muſt be Granted for a leſſer Time than He hath that makes 

W the Leaſe 3 for if All the Eſtate is Granted, it is an Affonment of the 

Leaſe, And if a Leſſee for Years maketh a Leaſe for Life, the Leſ- 

ſee for Life may en Joy it for the Leſſor's Life, provided the Term of 
u 


Years laſts ſo long. But if He gives Livery and Seiſin upon it, this 
is a Forfeiture of the Eſtate for Years. | „  fieicon 

Foyntenants, Tenants in Common, and Coparcenere, may make 
Leaſes for Life or Years, or at Will, of their own Parts; and theſe 
Leaſes will bind their Companions. [But ſee who may Purchaſe 
and Condepyapres | I - TI 1, 

In ſome Cafes ſuch Perſons as are not Seiſed in Fee-fimple, c. 
nor able to Derive Eſtates for Life or Years out of their own Eſtates, 
may lawfully make Leaſes for Life or Years, &c. by Special Power 
or Proviſo enabling Them to make ſuch Leaſes. But then the Au- 
thority muſt be ſtrictly purſuedt. J | 


% 


could not do ſo heretofore, (vig.) Tenant in Tail, Husband and 
Wife, One ſeiſed in Right of his Church. 


Leiſe for Lives or Tears to Bind the Iſſues in Tail. 


But not Thoſe in Reverſion or Remainder. For if Tenant in Tail 
Makes a Leaſe Warranted by the Statute, and Dies without Iſſue, the 
caſe, as to Him in Reverfion or Remainder, is void. And yet by a 

mmon Recovery the Tenant in Tail may make Leaſes of the 
and to bind Him in Reverſion or Remainder. - But if the Remain- 
er be in the Tenant in Tail Himſelf, and He makes a Leaſe for 
aus according to the Statute, or by Fine, this is Good, and ſhall 


Ind His own Remainder. | \ 


2. By the ſaid Statute, Any Husband and Wife ſeiſed of any E/late 
i Inheritance in Fee-ſimple, or Fee-tail, in Right of His Wife, by | 
| Sec ala Nn —.— J 


1 110 # Generally, it ſhall be Conſtrued to be for His own Life 92 1. 


There are y Three Kinds of Perſons that at this Day may make ab- (3) 1 Ing. 
Holute Leaſes for Life, Lives or Tears, by ſeveral Statutes, who ++ * 


1. By the = Enabling Statute of the 32 H. 8. chap. 28. Any Per- () 1 Int 
ſon Stiſed F an Eſtate in Tail in his own Right is enabled by His 44+ 8+ 45+ b. 


(0 Inſt. 
326. a. 


Church are Enabled by their Leaſes for Life, Lives ur Tear, u 


(c) 1 Inſt. 


eie, That .all Leaſes 2 


45 


- 
» 


\ nt 
WI 


* 
* 


* 4 


any Leaſe hereafter ro be made of whe Wife's Inberitance by the Rl 


OO: e IRE ee e Fry; 


75 


Here, as Dean and Chapter, ©. but are left to their Liberty to male 


44+ b. 45+ b. 


(4) 1 Inſt. 


Mm b. 1. The Leaſe muſt be made by Deed Indented. Therefore thi 8 


¶ being the Inheritance of the Mie) ſhall 
| Name.of tht Huohand and Wife,” and be no, Sal the 
'#be Rent ball be Reſerved to Husband an Wife, and the Han 
Part thore, longer than during the Coverture >, unleſs it be by 
levied by The unn 
e Fine, Feoffment, or, orber Aft, done by the Huhond 

tbe Ann ugh or Freehold of the Wife ſhall make any Diſc ontinuay; 


(See 1 Juſt. 386. a. 2 Jaſt. 681. 8 Rep. 72. See alſo Coney 
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all:be made by Indentune in 


arge "the Rent % 


tbe Wife; abe Husboand not to Alien or Dife 5 


onh;af 


or Prejudice vhe Wife, or any other who is to Enjoy it fo 1 
Deręaſe the Fines levielt by the. Husband and Wife - only Ercan 


Stranger to Fines, fl upra.) 
— This At. N 


fbelf not give Liberty to the Wife, or Her Heirs, nu 


band and Wife for. Twwenty-One Years or Under, wherewpon the dag. 
ſtomable Yearly Rent for Twenty Tears before is Reſerved acid 
to the Tenor of this At. Li 9 23<f-T( 1 ; (od 


If the Leaſe is not Warranted by the Statute, it is 'a Gol Lek 
againſt the Husband, tho not agamft the Wife. If it be an Ela 
tail, the Husband and Wife cannot Bind Him in!“ Reverſion or . 


3. By the ſaid Statute, Iny Seiſed in Fee-ſmple in Right of B 


Bind their Succeſſors, {See the 1 Eliz. chap. 19. 13 Elis. ba. io 


As Biſhop, Dean of His Sole Poſſeſſions, Archdeacon, Probenkuy, 
e. without Confirmation of the Dean and Chapter. 
Eccleſiaſtical Corporations Aggregate of many, are not include 


Leaſes as before. And Sole Corporations (with a Proper 
tion) have ſtill (notwithſtanding this Act) the like Liberty, [but 
See 1 Elix. chap. 19. poſt.] e 


This A& ſhall nor Extend to any Parſon or Vicar to mute an If 
otherwiſe than they might have done before. 


And therefore if Parſon or Vicar makes a Leaſe for Three L 
or Twenty-One Years of Lands accuſtomably Letten, Referving i 
accuſtom'd Rent, it muſt be Confirmed by Patron and Ordinaif 
The Common People have a Notion, That a Parſon or Vicar f 
make a Leaſe for Three Years, and bind their Succeſſors by it vi 
pry 4g 5 but it is void by their Deaths. [See the 13 Hl 
chap. TO. poſi. | PE | 3 14 
Hat to the making Good ſuch Leaſes by Tenant in Tail, Huh 
and Wife, and of thoſe ſeiſed in Fee-ſimple in Right of af 
Churches, as Biſhops, &c. 4 Nine Things are to be Obſer 


* 


8 


— — 
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e does not extend to Copybold Lands, which in their own Mitre = 


dne Demiſeable only by Copy. 2. It muſt begin from the Day of the 
Making thereof. But if a Leaſe is made for 'Twerity Years, to begin 
t Mithaelmas next, it is ſaid to be a Good Leaſe. . 3. If there be an 
Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render d or Expir d within a Year after the making of the New. [See 
18 Flix. chaps 11. ] 4. It muſt be for Three Lives (all wearing out 
together) or Twenty-One Years ; either One or the Other; and not 
Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, or 
Twenty-One Years, from the Day of the making of it, ſo it may be 
for Fewer Lives ora Leſſer Term. If it is for Twenty-Two Years, 
it js bob eng cid for the Overplus, but for the Whole. And if for 
Ninety-nine Years Determinable upon Three Lives, it is alſo Void. 
5. It muſt be made of Lands and Tenements Corporeal, out of 
which a Rent may be reſerved, and not out of Incorporeal Things, 
or Things that lie 1n Grant, as Advowſons, Tithes, Fairs, Franchi- 
ſes, &c. And therefore the Grant of the next Avoidance of a Bene- 
fice cannot Bind. 7. It muſt be of Lands and Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
tance) to Farm, or Occupied by Farmers, by the Space of Twenty 
W Years next before the Leaſe made; ſo that if it was Lett for Eleven 
W Years, at one or ſeveral Times, within thoſe Twenty Years, it is 
ſufficient z for then they were moſt Commonly Letten by the Space of 
Twenty Years. 8. There muſt be reſerved yearly during the whole 
Term to the Leſſors, their Heirs or Succeſſors, fo much Yearhty Rent 
or more, as hath been moſt accuſtomably paid within Twenty Years 
next before ſuch Leaſe made. Fines, Heriots, or other Caſual Ser- 
vices may be omitted. If the Rent was reſerved formerly at Four 
ſeveral Days,” and by the New Leaſe reſerved to be paid at One 
Day, it is Good, if the whole Rent be Reſerved Yearly. 9. The 
Leaſe muſt not be made without Impeachment of Waſte, i. e. with- 
but a Reſtraint from Committing Waſte. Therefore the Words 
Without Impeachment of Waſte muſt be Omitted. A Leaſe for Life, 
Remainder for Life is not Good, becauſe it is Diſpuniſhable for 
ate, [See the Statute of the 32 H. 8. chap. 28. at large. 
But Biſhops, Deans, Archdeacons, and Prebendaries, may make (+) i Tag. 
Grants of Ancient-Offices of Neceſſity with Ancient Fees, as before at 4+: #- 
he Common Law; as of the Office of Chancellor, Official, Stew- 9 ; 
ard, Regiſter, Bailiff, Gc. For theſe Grants are not within the Sta- 3 Cro. 50, 
tute of the 32 H. 8. nor Reſtrained by the 1 Eliz. or 13 Eliz. here- 5% 779 
iter to be mention' d; becauſe They are no Diminution of their Re- 2 Roll. Abr. 
enves. (Qu.) Yet to Bind their Succeſſors, theſe Grants muſt be 5+ , 
nirmed by the Dean and Chapter, as before the Statute, becauſe 
ey are Grants at Common Law. They may not Grant any New 
Office, or add any New Fees to Old Offices. Neither may they Grant 
heir Offices otherwiſe than they. have been Granted. And there- 
dre where the Ancient Grants of the Office have been to One, it can- 
ot now be Granted to Two. And where the Ancient Grants have 
den to Two joyntly, they may not be Granted in Remainder One 
ſter Another, neither may the Grant of theſe Offices be longer than 
Ir Life or Lives of the Grantees. And in Cafe any Grant is void, 
be nfirmation of the Dean and Chapter will not make it Good. 
a Surrender, Poſt. | 
N n 2 The 
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(f) 10 Rep. 
60, 61, 


(s) 5 Rep. 2. &£ This Act 1 Elig. is a Private Act, whereof the Court will u af 


or | Conveyance, except Leaſes for Three Lives, or Twenty 


Eccleſiaſtical Living, (other than for Twenty-)ne Tears, 


— 


The Statute of the 32 H. 8. hath Enlarged the Power of Biſhog 
Deans, Archdeacons, and Prebendaries. For by that Act they may my, 
a Leaſe of Lands by Deed Indented for Twenty-One Year, ,, 
Three Lives without the Confirmation of the Dean and Chapter 
Provided they follow the Limitations in the Statute. This there, 
was called The Enabling Statute. But becauſe the Statute ſtill gc 
fered Biſhop's, Deans, Archdeacons, and Prebendaries with Cor. 
mation of Dean and Chapter, Maſters and Fellows of any Coll, 
Maſter of an Hoſpital and His Brethren, Parſon and Vicar with öh 
Confirmation of the Patron and Ordinary, to make Leaſes for li 
or Lives, or Years, without any Stint at the Common Law, Ty 

are Diſabled or Reſtrained by ſubſequent Statutes to make any Efre 


Years, with ſuch Proviſions and Limitations as in the 32 H. d. ys 
required. For, YO AE ng | 


By the reftraining Statute of the 1 Eliz. chap. 19. (not Printedin 
the Statutes at large) AY Eſtates made by any Archbiſhop or Biſhoy, 
of any Manors, Lands, &c. belonging to their Biſbopricks, or an 

barge or Incumbrance out of them, Tal be Void; other than fy 
be Term of Twenty-One Tears, or Three Lives, from ſuch Times 
any ſuch Grant or Aſſurance ſhall be Given; whereupon the Old au 
Accuſtomed Tearly Rent or More fhall be Reſerved. 


Note, The Different Penning of this Act in the Words, From ju 
Time, &c. (which muſt be from the making thereof) with Relpet 
to the 32 of H. g. which ſays, From the Day of the making, &c. & 
alſo the Difference in the 13 Els. chap. 10. infra. | 

So that the Confirmation of the Dean and Chapter cannot nov 
make Good the Leaſe of an Archbiſhop or Biſhop for a Longer Tim, 
Ec. as at Common Law. But it may make Good a Concurrent 
Leaſe for Twenty-One Years, from ſuch Time, c. For the dd 
ſtill Obſerved. And if an Archbiſhop or Biſhop obſerves this As 
Leaſe 1s Good to Bind f Himſelf; but not to Bind His Succeſſor, ut 
leſs all the Limitations preſcribed by the 32 H. 8. are purſued; fr 
then the Confirmation of the Dean and Chapter is requiſite. [bi 
See, as before Directed, the Different Penning of the 1 Elix. chap. i 
and the 13 Elix. chap. 10. as to the Time of the Commencement 
the Leaſe.) The Grants of Ancient Offices are not Reftrain'd; du 
Remain at Common Law, as before ; for ſuch a Grant cannot 
Prejudicial to the Succeſſor, or a Diminution of the Revenue. Þ 
and fee 3 Cro. 259, 357. 


take Notice without Pleading, 


By the 13 Eliz. chap. 10. All Grants, Feoffments, Lesen 
other Conveyances and Eſtates, by any Maſter or Fellows of 4 2 F 
Dean and Chapter of am Cathedral or Collegiate-Church, V 


of an Hoſpital, Parſon, Vicar, or any Other having any Spit jul 


or 1 
Lives, From the making thereof, and whereupon the A- * 
Yearly Rent, or more, ſpall be Reſerved, and payable Tear — th 


* "Y * 5 * — re 
1 PN 


Qiu! Lands of Big 


vg Leim,) full be niterly ord, [See 14 Elis. chapi'' 11. And 18 
Flix. abap. 1 . eff. Rd SOT E963 08; nnen een 
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Thoſe Words, Or any Other, &c. coming after Parſon or 'Vi#( 4 Rep. 75. 
ear] Wie are of in Inferior Order, will not Comprehend Biſhops, 
who are of an Order that is Superior. [See in the Intro! Ruler con- 


1 F 
- , 125 140 


| 1. ' | KF; 14 tf 
'This Ad ſhall not make Good any Leaſe or other Grant againſt 


ehe Private Statutes of any College or Collegiate Church. I See & Ann. 
r Ab AF LW ee 

9 Ms 145 ſhall not Extend to any Leaſe to be made upon A. Sur- 

feder of a former Leaſe, or by Reaſon of any Covenant or Contlition 

eontainell in any former Leaſe, ſo as the Leaſe to be made cont uin 

not more Tears than the Reſidue of the Tears 6f the gore Leaſe, 

or any leſs Rent thereby Reſerved. [But ſee the 18 E S. chap.” 1 1. 

uis is a Publick Act, and Concerns all the Clergy. x. 

Note, therefore, That all Eccleſiaſtical Perſons whatſoever (Sole 

or Aggtegate Corporations) are Diſabled or Reſtrained by theſe Two 

laſt Statutes, to Alienate their Lands by any Means whatſoever, [See 

14 Elis. chap. 11.] to make Leaſes above Twenty-One Years, or 

Three Lives, with, or without Confirmation, (vis.) Biſhops by the 

1 Elis. chap. 19. Maſters and Fellows of Colleges, Dean and Chap- 

ter of Cathedral or Collegiate Churches, Chapters where there are 

no Deans,” Maſters of Hoſpitals and their Brethren, Dean, Archdea- 

con, Prebendary, Parſon, Vicar, c. by the 13 Eliz. chap. 10. 

' which Act hath been always Conſtrued Beneficially to prevent Eva- ()) 11 Rep. 

fions againſt the true Meaning of it. Parſons and Vicars had not 7* 

their Powers enlarged by the 32 H. 8. neither were they reſtrained 

till this Act; but from henceforth they are reſtrained from making 

any Leaſes or Grants, other than for Twenty-One Years, or Three 

Lives, with the Qualifications abovemention' d. And yet even ſuch 

Leaſes muſt be confirmed by the Patron and Ordinary becauſe Ex- 

cepted in the Enabling Act of the 32 H. 8. and becauſe They never 

could Bind their Succeſſors without Confirmation. 


By the 14 Eliz. chap. 11. That Branch of the Statute of the 13 | | 
Eliz, chap. 10. made to avoid certain Leaſes of Maſter and Fellows a 
of any College, &c. ſhall not Extend to Houſes Situate in Corpora- 

ont or Market-Towns, or the Suburbs thereof; nor unto the Grounds 

appertamning to ſuch Houſes , ſo that they be not the Dwelling-Howſes 


. ſuch Perſons, nor have above ten Acres of Ground belonging to 

1 

. Frovided, That no Leaſe ſhall be made by Force of this Act in 

Reverſion, or it hout Reſerving the Accuſiom'd Yearly Rent at | | 

leaſt; or without Charging the Leſſee with Reparations; nor for a ... 
loner Term than Forty Nn Neither ſball ſuch Honſes be Alie- | 

nated, unleſs for Recompence of Lands in Fee-ſmmple, of as Great 

Tearly Value, © . | 


This 


An mine of the Book Il 
7 ann. * c 4 a E 2 ; 1 * ü — * 2 rr — < _— <-> 
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This Statute gives no Power to Biſhops to Let Houſes, otherni; 
than according to the 1 Ekz. chap. 19. But tho" Biſhops are not in 
N it is a General Law, extending to all the Reſt of ,, 
£ Thel Leaſes renn in Futuro. But no Lets 
in Reyerſion, or Concurrning Leaſes can be made of them, 
And now becauſe divers Leaſes were made long before the 2 
tion of the former, pry | 88 
Dinkins nee 0 Dt "of 95 _ . „ | 0 
by he 18 Elis, cheap. 11. Al, Leaſes made by ſucb Perſous a 
mention d in the 13 Eliz. Chap. 10. where another Leaſe for Te ; 
in Being, and not . Expired, Surrendred or Ended within Ihn 
Tears next. after the Making of ſuch Leaſe, ſhall be Void. 4 ,j 
Bonds. and Govenants: for Renewing of any. ſuch Leaſe connim t 
this Act or to the 13-Eliz. chap.. 10. ſhall alſo be Void. But not 
Void with Reſpect to the 14 Eliz. chap. 11. concerning Leafesgf 
* Houſes, &c. For this Statute refers only to the 13 Eliz. chap. 10. 
Howbeit, This Act ſhall not Extend to any Leaſe Heretofore my, 
by any ſuch Perſon or Perſons.  - © r 


(*) Hob. 269 
1 Ventr. 246 


The 13 Elz. chap. 10. doth not (as hath been ſaid) Extend u 
Biſhops 3 and therefore this Statute of the 18 Eliz. chap. 11. doh 
not Extend to Them. . | 
This Statute and the 13 Eliz. chap. 10. Extend to all others 
()4Rep. ly that have Spiritual or Eccleſiaſtical Livings. But this is a Ce 
120 neral Law, whereof the Court ought to take Notice as well as of th 
I; 3 Phe. het 10. tho' it is not found by the Jurors upon a Spec 
er ict. Fo : 5 | 


By the 43 Eliz. chap. 9. All Judgments had to the Intent, Th 4 
Leaſe ſhould be Enjoy d contrary to the 13 Eliz. chap, 10. 14 El 
chap. 11. 18 Eliz. chap. 11. hall be Deemed Void, as well as Indi 
and Covenants, | See the 18 Elis. chap. 11.] 

By the 1 Jac. 1. chap. 3. Al Aſſurances of Biſhops Lands i ii 
King ſhall be Void. [See the 1 Eliz. chap. 19.] 


Maſters and Fellows of Colleges, £9c.. were before Reſtrain'd bj 

the 13 Eliz. chap. 10. as hath been adjudged. [See 11 Rep. 75, 76 

See the 22 Car. 2. chap. 11. For making long Leafes by the Dean 

and Chapter of St. Paul's. 7 Wo. 4 

Now Obſerve upon all theſe Statutes in Relation to Eccleſiaſtiu 

(m) 1 Inſt 44. Perſons, I. “ That neither of the Reflraining or Diſabling Status 

3 Rep. 59.69, Of the 1 Eliz. or 13 Elia. do in any Sort Alter or Change the Ir 

s Rep.6. abling Statute of the 32 H. 8. But leave it for a Pattern in mal) 

Things for Leaſes to be made to others. 2. That Leaſes made . 

- cording to the Exception of the 1 Elig. or the 13 Eliz. and not War 

ranted by the Statute of the 32 H. 8. (if they are made by a Biſhoy 

Dean Archdeacon, or any ſole Corporation, ) muſt be Confirmed 

Dean and Chapter, or in the Caſe of Parſon and Vicar by Patron ail 
Ordinary. 4 x 2 

Aggregate Corporations did never want any Confirmation. 

Therefore to Explain this Matter. 


+ 


"Fa Bias makes eaſe. for One fand Twenty! Years, andoall 
A515 Years ate ſpent ſaving Three or. More Cr le Number of | 
altos not Material; then g EA. 0h. any not Extengin 
40 Pil rt ahe Biſhap cha maſck a Ne- Leaſt to Another ff , 
Excopcwr-0bF the IStarute ) and this Cogcurrertt teaſe: 35; Good, yas 
well Upon the Excoption-of the 1 His. in the Caſe of Piſhbps, & 
upon che 13 Elix. Which; Extends to dν·il and Eecleſiaſtical· Cor- 
portions, | Apgregate of many, as Deans and Chapters, = c. which 
the 32 Hg. did not. But the Concurtent»Leaſe of the Biſhop muſt 
dente d by. eve Dean and Chapter; lit mot being Watranted by 
ane z KN AX Bithap cannot make a Concurrent [Leaſe for Life or 
is dat baz Concurrent Leaſe for ears, upon a Leaſeffor Years. 
Fes the Rhe upon the 1 Eliz. chap. 19. upra ..]] 
i Exceptioh of the 1 Ek. and the 13 Elis. doth Differ from 
aue Stathte af che 32 H. 8. For the Leaſes of Years to be made ac- 
W cording to ti Exceptions of the Statutes of Elig. muſt begin From 
a but by the 32 H. 8. From the Day f the Making, as 
Tuo' the Starutes of the 1 and 13 Els. do not appoint the Leaſe 
W to be made in Writing, or by Deed Indented, yet it muſt therein, and 
In che other Properties before- mentioned, be made according to the 
Pattern of he 32 H. 8. the Concurrent Leaſt only Excepted. | 
= Tho'tthe Exception in the 1 and 13 Elzz. concerning the Accu- 
on Nen is more General than that of the 32 H. 8. and no Provi- 
fon made for Impeachment of Waſte, Cv. yet muſt the Pattern of 
the 32 H. 8. be followed. | | 5 R 65D 06% | 
And tho” by the 1 and 13 Eliz. all Grants and Leafes made (other 
than Leaſes for Three Lives, and Twenty-One Years (without Say- 
ing, or Under) according to thoſe Acts) ſhall be utterly Void; yet 
ants, Lenſes, Sc. + For a Leſſer Tame ave Good. And Grants, 
eſs, Ne. not Warranted by thoſe Acts are Good againſt the Leſ- 
bt, if He 1s a Sole Corporation ; or if an Aggregate Corporation, fo 
my as the Dean, or other Head of the Corporation Remains. For 
de tatates were made and intended for the Benefit of the Succeſſor. 
Therefore they may be Good againſt the Leſſors themſelves, fo long 
$ the Leſſors live; or at leaſt ſo long as they continue in their Places. 
But of theſe Leaſes we muſt underſtand it thus Leaſes by Bi- 
ops, not according to the 32 H. 8. are voidable, tho* Contirm'd by 
Dean and Chapter. And ſo of a Dean and Chapter after the Death 
Athe Dean: But if an Archdeacon, Prebendary, Parſon or Vicar 
Wakes a Leaſe for Tears, it is vod by Death, if it be not made ac- 


(al 


7, ding to the Statutes. Otherwiſe it is of a Leaſe for Life ; for 
a at 18 only Voidable, & fic de finulibus ; notwithſtanding the Sta- 
40 ts lay, That che Leaſes ſhall be Void. [See of Acceptance of 
11 kent, cha). 2, ante.) ; : 25 ; 

wi Where a Biſhop, Nc. makes a Leaſe, which may tend to the Di- 


» unution of the Revenues of the Biſhopr ick, c. which ſhould main- 


ſhop, 329. a. 


+ Onre Mens include Minus. F Cui Licet quod Majus, hon Debet Quod Minus «ft non Licert. 
On by) Ke. 175. 9 Rep. 29 
Jus trahit al ſe Minus. 6 Rep. 43. 


I ol licitum eft pro Minore, £3 pro Majore Licitum eſt, 8 Rep. 41. 


un the Succeſſor, „there the Deprivation or Tranſlation of the Bi- () 1 Init 
| 19 Rep. 62. 
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op, c, is alf one wih his Death. Ad the like doth! holy ;, 
Err . 39091 97S, ai. gp 
Upon the whole Matter it appears, I. That: Archbiſhop, 20 
Biſhops may make Leaſes for Twenty-One Tears, or! fer One, 
or Three Lives with the Qualifications abobe: mention d, without a 
Confirmation And they may make Concurrent Leaſes for * 
One Years upon Leaſes for Twenty-Onet Tears From the Makin 
with Confirmation-of Dean and Chapter, and with fluch Qualife. 
tions as àforeſaid ; tho! there be above Three Lears in Being of iy 
Old Leaſe at the Time of Making the New. But if They are t 
Confirmed; They muſt follow the Directions of the 32 . 8. 2. 
Archdeacons; Prebendaries, Sc. Heads and Fellows of Colleges Ir 
ſters of Hoſpitals, Cathedral or Collegiate Churches] Parſols and 
Vicars may make Leaſes for I'wenty-One Years, or any Leſſer Num- 
ber of Lears, or One, Two or Three Lives in Poſſeſſion, according to 
the Qualifications above-mentioned; and Concurrent Leaſes, wi 
Confirmation, if they are made within Three Years of the Deternj 
- nation of the Former Term; Biſhops in this Caſe! having the Adun 
tage. When I ſay with Confirmation, Spiritual and Eccleſiaſtical 
Corporations Aggregate of many are not to be underſtood, as befr 
Obſerved. [See of Confirmation, infra.] 1 T nil | 
There are” other Srarmures concerning Leaſes fit to be know 
Therefore | See the 33 H. 8. cap. 27. and of Corporations, Book l 
chap. 8. 13 Eliz. chap. 20. Concerning the Leaſes of the Benefits 
of Incumbents that are Abſent from their Benefices above Eighy 
Days in One Year. | See 14 Elig. 3 11. 18 Eliz. chap, i. 
18 Eliz. chap. 6. Concerning a Third Part of the Rent to be hen 
ved in Wheat and Malt upon College-Leaſes, c. 13 Car. 2. cha. 
1 Fac. 2. chap.'9.' 6 Ann. cbap. 5. 12 Ann. chap; 22. 1 Georg. cba. 3. 
Concerning the King's Power in making Leaſes, Sc. of Lands, & 
(o) 8 Rep. 14. Parcel of the Dutchy of * Cornwall; 1 V. & M. Seff. 1. chap. 1h 
Concerning Leaſes made Bond Fide and for Good and Valuable Cn: 
ſideration by Perſons Simoniacally Promoted; and the 12 Ann. cy A. 
Se. 1. Concerning Leaſes of Commons Encloſed in the fe 
Riding of the County of York, for endowing Poor Vicaridge at 
Chapelries, Sc.] 1 * Ie 
4. How may Leaſes be Avoided 2 
(p) 1 Inft. 2 Leaſes for Lives or Years are of three Natures. Some are Gu 


* b. Some Voidable, Some oil. 


* Ul W 0 
„ 2 8 — 


* 


1. Some are Good at the Common Law, as Thoſe made by Ten 
in Fee-ſimple, notwithſtanding they are for longer Time than Ih 
Lives or One and Twenty Years ; ſome Good by Act of Parliam 
as Leaſes made by Tenant in Tail; by a Man ſeiſed in Fee-ſimple® 
Fee-tail of Land in the Right of His Wife together with His Wik 
2 Biſhop ſole ſeiſed in Fee without his Chapter; who now by Les 
indented may make Leaſes for Twenty-One Years or Three Lins 
as by the 32 H. 8. chap. 28. is limited. All which were Void 
at Common Law, tho' now made Good by Statute. 7 
2. Some are Yoidable at Common Law, after the Death of ij 
nant in Tail, or Biſhop, c. and after the Death of the Husba 
they are not warranted by the 32 H. 8. chap. 28. Some Voidable 
_ Statute, as by a Biſhop, tho* confirm'd by Dean and Chapte!, 
not Warranted by the 32 H. 8. And ſo of a Dean and C55 
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Alter the, Death of the Dean. Some Voidable ar Times by the 
Leſſor Hiinſelf or His Heirs, as in the Caſe of Infancy, GS. ; 
>. Some Leaſes are Void in Futuro; or if a Tenant in Tail makes 
\ Leaſe for Years, and dies without Iſſue, it is Void as to them in 
Remainder or Reverſion, tho* made according to the 32 H. 8. 
"I Prehendary, Parſon or Vicar, makes a Leaſe for Years, it will 
de Void by His Death, if it is not according to the Statutes, Other- 
wiſe it is of a Leaſe for Life; for that is voidable by Entry, c. 
and ſoit is in like Caſes. | See Of Acceptance of Rent, chap. 2. ante. 
Some Leaſes are Void in Præſenti; as if One makes a Leaſe for ſo 
many Years as He ſhall Live. This 1s preſently Void for the uncertain- 
ty. do if One makes a Leaſe for Life without Livery and Seiſin, &c. 

9. Of Leaſe and Releaſe, | | 4 =; 

{ have ſhewn before what is a Leaſe. Therefore now, 1. What 
is 2 Releaſe, and How Divided. 2. Who may make Releaſes, or 
take them. 3. What Things may be Releaſed. 4. How Releaſes 
W ſhall be Conſirued. 5. What is the Conveyance by Leaſe and Releaſe. 
W 6. Of Acquittances. 


| Man doth Give or Diſcharge the Right or Action which he Hath or the Lav, v. 
W Claimeth againſt another out Of or In his Land, & c. It is uſually 7.55 


made by. the Words, Have Remiſed, Releaſed, and for ever Quit 74. 
the Releaſee, | 403. 
They are of / Two Sorts, (vis._) A Releaſe as to Lands, Goods, (/) Lit. 352. 


Mixt [See Of Actions, Book 4. chap. 4.] For I ſaid, it was a Diſ- : 
charge of a Right or Action. 


? Releaſes alſo are either * Expreſs or Implied, An Expreſs Releaſe (7) lnft. 
l Is the Ac of the Party releaſing, and is by Deed. An Implied Re- 254. b. 
1 aſe is that which the Law makes; and 1s ſometimes by Writing, 

4 - ometimes withour Writing. When an Obligee or Creditor 

1 akes the Obligor or Debtor his Executor, who accepts thereof, 


lis is Releaſe in Law by Writing. But if an Obligor is made 
adminiſtrator of the Goods and Chattels of the Obligee, This is (0s Rep. 
po Releaſe in Law. When He is made Executor, this is a Releaſe 136. 

n Law of the Action; but the Duty Remains, for which the Execu- 

Ir may retain ſo much Goods of the -Teſtator, but it ſhall be Aſ- 

lets in His Hands. If a Feme Obligee or Creditor takes the Obli- (x) 1 Ing. 
pt or Debtor to Husband, This is a Releaſe in Law without Vi- 3% Þ _ 
g. But if a Feme Executrix takes the Debtor to Husband, This 
$10 Releaſe in Law ; for that would be a Wrong to the Dead. A 

Jud in Law ſhall be expounded more favourably than a Releaſe 


! Releaſes either Enure, 1. By way of Enlarging an Eſtate ; being 0) Lit- 305, 


. 5 , 6, Kc. 365, 
dade by a Reverſioner to a Leſſee in Privity with Enlarging Words. 4 G4 


fl [wy of Mitter le Eftate, or Transferring it; as if One Jointe- 273 b. 275. 
m ku Parcener Releaſe to Another. For this muſt be between Pri- . b. 259%: 
9, WR By way of Mitter le Droit, which transfers the Right of 

Dl le Releaf n Ig 1 

er, ealor to the Releaſee; as when Diſſeiſee releaſes to Diſſeiſor, 


® Makes His Eſtate, rightful, which was wrongful. Here a Re- 
© of a bare Right for an Hour, &c. is as Good as if it were made 
| | | 0 to 
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1. Af Releaſe (Relaxatio) is a Deed or Inſtrument whereby A (9) Terms of 


(Quit) Claimed ;, or By other Words to the ſame Purpoſe. He 1 


| that Releaſeth is the Releaſor, and He to whom the Releaſe is made, 2 Roll. Abr. 


and (hattele; and a Releaſe of Actions, whether Real, Perſonal or Init. 264. a. 
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LY 


(2) 1 Inſt, 
298, b. 3 


(a) 5 Rep. 
27. 


(5) 5 Rep. 
27. 

9 Rep. 39. 

1 Inſt. 292. b. 


(c) 2 Roll. 
Abr. 409, 


414. 

Cont. Show. 
Rep. 153; 

We + 

(4) 1 Inft. 
200. b. 
(e) Lit. 346, 


3477 3495 

3500. 

1 Inſt, 265. a. 

& b. 266. a. 
267. a. 


* (F) 1 Inft. 


264. a. & b. 
265. a. 270. 
a. & b. 
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* A Releaſe is of more Force in Law than a Confirmaigy, 
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to the other, and His Heirs, &c. It is not requiſite that there ſhould 
be any Privity between the Parties to ſuch Releaſe. 4. By wy g 
Extinguiſhment only againſt all Perſons when the Releaſee cang 
have the Thing releaſed. As when the Lord releaſes His Sel8nion 
to his Tenant of the Land, or when the Grantee of a Rent-Chae 
or of a Common, releaſes to the Tenant of the Land the Ry. 
Charge or Common. For One Man cannot be Lord and Tenar jy, 
cannot have Land and Rent, nor Land and Common of Paſtur out 
of the ſame Land. | | 


But Note, That if a Charge or Duty Grows by Record, The 
myers be upon Record. If by Deed, The Releaſe muſt h 
Dee ot 81071553 4 hp $7 | | 

25 Who may mate Releaſes; or tale Them. | Fs 

As a Man may Releaſe any Debt cr Duty due to Himſef, h: 
Man may Releaſe any Thing or any Wrong done to His Wife bebe 
or after Marriage, And if the Wife is * Executrix to another, The 
Husband may Releaſe any Debt or Duty due to the Teftator, but 
the Feme Executrix cannot to the Prejudice of her Husband. Rey 
larly the Releaſe of an Infant is void. An Infant Executor may Re 
leaſe a Debt duly paid to Him as Executor. But if He Releaſes tha 
which He doth not receive, the Releaſe is void. An Execitor bv 
fore 5 Probate of the Will, may Releaſe a Debt or Duty due to tt 
Teſtator, becauſe He hath an abſolute Intereſt of the Debt in Hin, 
And tho' He cannot have an Action before Probate 5 yet He may le 
leaſe an Action. If one Releaſeth and then taketh Adminiſtration 
This Releaſe ſhall not bar Him: For He had no Right of Action tt 
the Time of the Releaſe. If one Releaſeth as Executor, This fhl 
Releaſe © all Actions which He had alſo in his own Right. (Cu 
one Tenant in 4 Common cannot Releaſe to the other, becauſe the 
Freehold 1s ſeveral. | 8 IG. * 

It is to be Obſerved, That no © Right paſſeth by-a Releaſe, but 
the Right which the Releafor had at the Time of the Releaſe nate 
If He has no Right, the Releaſe is void. 5 

If He, To Whom a Releaſe is made, hath nothing in the Land 
That Releaſe is alſo void. 

It behoveth Him to whom the Releaſe is made, that He hai 
Freehold in the Lands in Deed or in Law, or a Reverſion, or ke 
mainder in Fee-fimple, Fee-tail, or for Life, at the Time of thet 
leaſe made; or elſe He cannot take the Releaſe. 

3. As to the Things that may or may not be Releaſed. 

Suppoſing a Right in the Releaſor, and that the Releaſee h 
ſomething in the Lands, c. f Lands, Tenements and Heredit 
ments may be Given and Transferr'd by way of Keleaſe, and 
Rights to Lands, Sc. may be given and diſcharged by it- 4 f 
leaſe by a Leſſor to His Leſſee for Tears or at Vill, having a 
by Force of ſuch Leaſe, is good in reſpect of the Privity dera 
Them; therefore not to a Tenant at Sufferance. A Keleate 1 
Leſſee for Years in Fururo, or before Entry, (tho it may extinhlü 7 
the Rent reſerved) yet it cannot enlarge it for want of Poſſeſſion. 
a next Avoidance is Granted to Two, One may releaſe to the „ 
before the Church is void, not afterwards ; becauſe it is (as1t 


but a Thing in Action. Rights and Titles to Goods and Ga 


my . * N 
* A * 


leaſed to H ; 
bilities cannot be Releaſed, Debts, “ Legacies by a Releaſe of a (i) 10 Rep. 


Legacy, and other Duties, may be Releaſed before or after They be- 5" 
come due. A Man cannot releaſe a Perſonal Thing, as an r 
ation upon a Condition Subſequent, becauſe a Perſonal Thing once 439, 42 
W Suſpended is Extinguiſhed for ever, Neither can One releaſe a bare | 
W /:utbority. 
4 of the Conſtruction of Releaſes. 
Were Divers Joyn in an Action to recover any Perſonal Thing, 

W of which They are to Have the Joynt Benefit or Intereſt (where the 
as doth not compel Them to Joyn) there the Releaſe of * One of (0 5 Rep. 
W Them ſhall bar all the Reſt, [See the 23 H. g. chap. 3.] As where „ 
W there are Two Plaintiffs in Debt, Treſpaſs, c. and one of Them 410, 411, 
alone doth releaſe to the Defendant ; this is alſo a Bar to the other f Cre. « 48 
Plaintiff, So if an Obligation be made to Two, and One does releaſe, 649. ; 
this is a Diſcharge with Reſpect to the Other. Where there are Two 
Executors, and One Alone doth releaſe a Debt due to the Teſtator 
before Judgment, This will bar the other Executor; but not if the 
Releaſe 18 after Judgment. A Releaſe of an Action by one! Church- () Danvers 
warden is not Good; neither can Both of Them releaſe to the Pre- Abr. 788. 
judice of the Church. ” A Releaſe by the Husband of His Wife's Suit (0, Cro. 
in the Eccleſiaſtical Court for Defamation is a good Releaſe as to the *** 
Coſts; but not as to the Defamation. For the Court may give Sen-— 
tence That the Defendant ſhall give a Corporal Satisfaction by Penance 
nd Submiſſion; which the Husband cannot releaſe. 
On the Other Hand for the Benefit of a Defgndant. A Releaſe 
ade to the Tenant in Tail, or Tenant for Life, of the Right of the 
Land, ſhall-enure to Him that hath the " Remainder or Reverſion. (n) Lit. 452, 


oe Converſo. If © Treo are Bound joyntly and ſeverally in an 43; 265 U 
fe. Vblization'or Bond, or other Specialty to One, and the Obligee or C 4 ap 
r ecditor releaſes to One of Them, This ſhall Diſcharge the other. 232 a. 


ind He ſhall not be relieved in Equity againſt the other thro' Igno- 1. 
dance of the Law. [See the 10 Ann. chap. 15. Concerning Partners i Roll. Abr. 
df 2 Bankrupt, &c.] But a Releaſe from the King to One, ſhall not 37+ 


Mure tothe Other. And if Two Commit a Treſpaſs againſt One, 
| DP \leaſe to one of them ſhall Diſcharge the Other. | 
bt A Releaſe of All? Manner of Actions diſcharges All Real, Perſo- (7) Lit. 406, 
cc (Pa! and Mixt Actions, and bars an Appeal. But a Releaſe of all #37; 5 
uu ©190s real and perſonal is no Bar in an Appeal of Death. For ſuch «. b. 286.4, 
u "leaſe bars only Civil Actions. A Releaſe of all Actions real re- 282. b. 


* mixt Actions; and ſo does a Releaſe of all Perſonal Actions. In 3. | 
ok of all Actions, Cauſes of Action are releaſed. But within a 
4 miſon of all Actions to Arbitrament, Cauſes of Action are not 
uta d. He that hath Right of Entry may enter, tho' He hath 


0 2 releas'd 


(q) 2 Roll. 
Abr. 404, 


Contr. S b 
Rep. 153, 


(r ) Lit. 504. 
8 Rep. 152, 


: In. 28. . on Bond to be paid at Michaelmas may be Releaſed by the Obige 
(Y Lit. 512, becauſe the Right of Action was in Him before. Yet Rent payable 


x Inſt. 292. b. 
8 Rep. 153. 


(t) 1 Inſt. 


8 Rep. 153. 


* 4 Rep. 63. 
11 Rep. 82. 
() 1 Inft, 


8 Rep. 153. 
2 Roll. Abr. 


(x) 1 Ventr. ' 


39. 

(y) 2 Roll. 
Abr. 404. 

1 Roll. Abr. 


8 Rep. 151, 


(2) 3 Cro. 


(a) Lit. 509. 
8 Rep. 153, 


1 Inſt. 292, a. 
(5) 1 Rep. 


11. 
8 Rep. 153. 
10 Rep. 51. 

1 Inſt. 292. b. 
E 
1 Inſt. 291. b. 
5 Rep. 71. 
8 Rep. 153, 


1 Lev. 99. 
3 Lev. 274. 
(4) 5 Rey. 


i Inſt. 292, 


(e) 10 Rep. 
{f} 1 Cro. 


(Z) 2 Roll. 
Abr. 4o1, 
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releas'd all Actions; and if One takes away my Goods, I may tak 
them out of his Poſſeſſion, tho? I have Releaſed all Actions. [See | 

Afions, Book 4. chap. 4.) And if a Man Releaſeth all A®tions 
He Releaſeth All Actions which He hath as 4 Executor, as well , 
Others which He Hath in His Own Right, as beforeſaid, (O.) 
Releaſe of all Actions will not Diſcharge 7 Executions, or Bar On 
to Take out Execution. But a Releaſe of all Suits will be 2 h. 
to an Execution, except in the Caſe of the King. A Releaſe of l 
Actions will not Diſcharge any Thing for which the Releaſor had 
Juno Cauſe of Action at the Time of the Releaſe made. But Mon: 


at that Time cannot be Diſcharg'd by a Releaſe of all Adiors; 
nor an Annuity, But one may Releaſe the Rent, Fc. before the 
Day, by Special Words. It will Releaſe the Arrears due before the 
making of the Releaſe. | | 0 
A Releaſe of all * Quarrels amounts only to a Releaſe of 1 
Actions. So of Controverſies and Debates. But if I am Difpoſſele 
of my Goods, and I Releaſe all Quarrels, Sc. I may take my 
Goods again as aforeſaid ; for ſuch a Releaſe does not Bar ny 
* Right. e 

A Releaſe of all!“ Dues (Debita) will Releaſe Perſonal Adton 
and Executions ; but it will not Bar a Writ of Account. For there 
is nothing certainly Due, before Account made. But a Releaſe d 
all Actions will be a Good Bar in Account. A Releaſe in full dt 
all Accounts, ſhall be extended only to an Account. 
One cannot Releaſe a Duty or Debt by his * Will. 
A Releaſe of all » Rights in any Lands or Tenements does Re 
leaſe and Diſcharge all Manner of Rights of Action and Entry; but 
not a Poſſibility of a Right that He Hath at the Time of the Releaſe; 
or a Right that ſhall Deſcend to Him afterwards. A Releaſe of all 
Rights to the Land made to the Terre-Tenant Extinguiſhes the 
Rent iſſuing of the Land. But a Releaſe of all Right In and I 
Lands doth not Extinguiſh * Tithes. A Releaſe of all ones 
* Title to Lands and Tenements is a Releaſe of All ones 
Right. | 2 9 | 

By a Releaſe of All!“ Covenants, A Covenant not Broken may be 
Releaſed, as mentioned before. | — 

A Releaſe of All © Demands (a Word of Art) or Claims is tlt 
beſt Releaſe of All, and the moſt effectual Word to Bar Actions, Ar 
peals, Rights of Entry into Lands, Titles, Conditions, Betore They 
are broken, or After, Covenants Broken, Rents even before the Di 
of Payment, Commons, Debts, Duties, Obligations, Contrads, k 
cognizances, Statutes, Judgments, Executions, Annuities andArrar 
ages of Annuities and Rents, Eſtovers, & c. But By a Releaſe of Al 
Demands, a mere 4 Poſſibility is not Releaſed, nor a Covenant” 
fore it be broken; for there is yet nothing to Demand. ( Qu.) Ner 
ther is a Releaſe of All Demands a Diſcharge of ae Legacy TW 
Payable at a Day, {See ſupra.] nor if a Parſon doth Releaſe Ale 
mands to a Pariſhioner in His Lands, doth It Releaſe the / Tithe) 
for They are not Things iſſuing out of Lands, but a Spiritual Do d. 
He that hath s Surety of the Peace cannot Releaſe it by any Word“ 


for the Offender is Bound to keep the Peace with Reſpect to A 
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King's gubjects. A Releaſe. of all Demands is no Bar in Writ of (#) 8 Rep. 
"ror to Reyerſe an Outlawry; for it doth not extend to ſuch Writs * 54 
where nothing is Demanded either in Fact or in Law. But in ſuch 
Caſe'a Releaſe of a Writ of Error is a good Plea. If the King Re- (); Rep. 56. 
leaſeth all Demands, a Right of Inheritance ſhall not be Releaſed. 
A Releaſe of an Action or a Right cannot be for a * Time, It (k) Lit. 467. 
will enure for ever if it be made but for an Hour, 1 Inſt. 274. a. 
'Thus Releaſes ſhall be Conſtrued and the Words of a Releaſe ap- | 


dib hat is a Conveyance by Leaſe and Releaſe ? 
A Releaſe here is a Conveyance of One's Intereſt or Right, which 
He hath in a Thing, to Another that hath the Poſſeſſion thereof. 
For Firſt You muſt execute a Leaſe or a Bargain and Sale for Six 
Months, a Year, ©. to the Intent that by the Vertue thereof the 
Leſſee may be in Actual Poſſeſſion of the Lands intended to be Re- 
leaſed to Him. And then the Leſſee by Vertue of the Statute of the 
27 H. 8. chap. 10. For Transferring Uſes into Poſſeſſion, is Enabled 
to take a Grant or Releaſe of the Reverſion and Inheritance of the 
aid Lands to the Uſe of Himſelf and His Heirs for Ever, Gc. which 
5s then accordingly done, reciting the ſaid Leaſe and declaring the 
Uſes. | A Reſervation of a Pepper-Corn is ſufficient to raiſe an Uſe (1) : Ventr. 
and to make the Leſſee capable of a Releaſe. | 35. 
This is become a very Common Conveyance, (vis. To paſs 
Lands by Way of Leaſe and Releaſe. It amounteth to a Feoffment, 
the Uſe drawing after 1t the Poſſeſſion, and Supplying the Place of 
Livery and Seiſin. [See of Confirmation, infra.] 
6. " An Acquittance is a Sort of Releaſe, and is a Diſcharge in (nm) Terms of 
Writing, or by Bill, under Seal, of a Sum of Money, or other Duty e Len, v. 
rhich ought to be paid or done. As if one is bound to pay Money 48 
pon an Obligation, or Rent Reſerved upon a Leaſe, Sc. and the 51. 
arty to whom it is due, upon Receipt thereof, gives a Writing un- 
ler His Hand witneſſing that He is paid. This is ſuch a Diſcharge 
Law that He cannot demand and recover the Sum or Duty again, 
te Acquittance is ſhewed. An Acquittance without Seal is onl 
n Evidence or Proof of Payment, but not pleadable, becauſe No 
ed. »Litteræ Acquietantie ſignifies a Deed of Acquittance. 60 1 Inſt. 
The Obligor is not Bound to pay Money upon a fingle Bond, un- * * 
ls the Obligee will make Him an Acquittance. Nor 1s He bound 
) Pay it before He hath the Acquittance, And in this Caſe the 
Pbligor may compel the Obligee to make Him an Acquittance. And 
It of a Statute-Merchant. But otherwiſe it is in Caſe of an 


gation with a Condition; for there one may Averr Payment. 
nd now alſo, | 


by the 3 & 4 Ann. chap. 16. If an Afion of Debt is brought 
n nge Bill, if the Defendant hath paid the Money Due up- 


2 = fuch Payment may be pleaded in Bar of the Action up- 
ill, 


anke kent is behind Twenty Years, and the Landlord makes an () : Ina. 
u. dance for the Laſt that is Due, all the Reſt are preſumed to be . 
and the Law will Admit no Proof againſt this Preſunption. 2 oy's Max. 
15. 


(p) Rep. 
117. | 
1 Cro. 68. 


() Noy's 
Max. 9. 
Finch. 40. 


* 


(r) 1 Inft. 
295. b. 


(it. 515. 


(t) 1 Inſt. 


295. a. 301. b. 


(% Rep. 142. 
2 Init. 295. a. 


(x) Weſt's 
Symb. 1. pt. 
8.457. 


(y) 1 Inſt. 
300. b. 


(z) Dyer 40, of a * Dean of his Sole Poſſeſſions by the Chapter; and by the 4 


373. 
1 Roll. Abr. 
478. 

Degg's Par- 
ſon's Counſ. 


Part 1. 
chap. 10. 


* a 100 
(a) Dyer 61, King is Patron of a Prebend, then it muſt be with the Confirm 


\ j = — 


. 
e 


Book II 


An Ii of th 


If One hath a Debt upon Bond, and upon Book for Wares, 6. 
from the ſame Perſon, the Manner of Tender and of the Paymen 
ſhall be directed by ? Him who maketh the Tender or Payment, 2 
not by Him who accepteth of it; and the Acquittance ought to h 
given accordingly. [See of I 08 of Rent, chap. 2. ante. 

An Acquittance in full of all Accounts ſhall be Extended only h 
Accounts. [See of Releaſes.| i 1 

An Aquittance made by a 9 Mayor of a Corporation alone (4, 
Town being incorporated by the Name of Mayor, Sheriff and Bu. 
geſſes, Fc.) ſhall be Good for the Common Quiet, if there +, 
Hundred Precedents for it. For here the Common Error make, 
Law. welt. 11. | +83 

If One acknowledges Himſelf to be ſatisfied by Deed, it i, , 
Good Plea in Bar, without any Thing Receiv'd. But an Acqui 
tance without a Seal is only Evidence of Satisfaction, as hath ben 
LNG... ... | 65 | 37 7 | 
12. A Deed of Confirmation is a Conveyance of an Eſtate a 
Right in Being by Him that hath a Larger or Better Eſtate in tt 
Thing Granted than the Tenant ; whereby a Voidable Eſtate js ch 
roborated, made ſure and unavoidable ; or whereby a particular 
ſtate is Increaſed. A Confirmation therefore may make a Voidab 
Eſlate Good, but cannot work upon an Eſtate that is void either i 
Law, or Determined by Expreſs Condition or Limitation, It is mad 
by theſe Words, (vis. I Ratify, Approve and Confirm, Ec. Heth 
Confirms muſt be in Poſſeſſion of the Eſtate or Right; and he ali 
muſt be in Poſſeſſion to whom the Confirmation is made. 

A Confirmation is almoſt of the Nature of a Releaſe. 

He that makes the Contirmation 1s the Confirmer, and He to whon 
it is made, the Confirmee. | 

Confirmations are? Expreſs or Implied. - Expreſs, as by tit 
Words Ratify, Approve and Confirm. Implied by Law, as by tie 
Words Have Given, and Granted, Have Demiſed, 9 which in ſome 
Caſes ſhall enure to the ſame Intent as I Have Confirmed. 

« Every Confirmation is Perfecting, Increaſing or Diminiſing, 
Perfecting, As when one makes an Eſtate Abſolute that was Condr 
tional. Increaſing, as when an Eſtate at Will is Increaſed for Yen 
or an Eſtate for Years Increaſed for Life, Ge. Dien 5 
where a Landlord Confirmeth the Eſtate of His Tenant to Hold 


Leſſer Rent, G c. | | 5 | 

In a Deed of Confirmation it is Proper to * Recite in the Premils 
the Eſtate of the Tenant which is to be Confirmed, and alſo the l 
ſtate of Him that is to Confirm, and to Expreſs the Conſideraui 
thereof, if there is any. + 

In ſome Caſes the Confirmation of a » Third Perſon is needful! 
Perfect the Grants of others, as the Grants and Leaſes of a Biol 
(not Warranted by the Statute of the 32 H. 8. chap. 28. and tle 
Statutes) muſt be Confirm'd by the Dean and Chapter or Chapin! 


ſhop; of a Donative Dean, by the King and Chapter; of an 3 
deacon or Prebendary, by the Biſhop, Dean and Chapter. 


of the King, Dean and Chapter; Grants and Leaſes of a Parſe 


. 


| —O— 
* b N 
- D. ; 


* 
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Naar to bind their Succeſſors muſt be with the Confirmation of 

> Patron and Ordinary. But if the Ordinary or Biſhop is Patron, the () 1 Ing. 


'he Grant of Sole Corporations that have not the abſolute Fee in 
Them. But the Patron muſt have the Fee-fimple of the Advow- 

ſon to be able to bind the Parſon's Succeſſor, Otherwiſe the Con- 
£rmation is Good only during the Patron's Eſtate. If the Parſo- 
age or Vicarage is a Donative, the Confirmation is to be by the 
patron only. 


WConfirmation for the Whole; and the Addition for Parcel of the Term 
W:; Repugnant, when the Whole was confirmed before by Confirming 

he Leaſe, Demiſe or Eſtate Generally. But if the Land had been 
Wonfirmed to the Leſſee for Ten Years, or for any other Part of the 

Frerm, It had been Good for the Ten Years, or Part of the Term on- 
Wy : for then there would be no Repugnancy. So may a Confirma- 

on be of Part of the Land, or of a leſs Number of Acres than were 

ranted, So if Tenant for Life makes a Leaſe for a hundred Years, 
WT he Leſſor may confirm either for Part of the Term, or for part of 
Whe Land, if He hath not confirm'd before the Leaſe, c. But an E- 
Watc of Frerbhald cannot be confirm'd for part of the Eſtate ; for that 
De Eſtate is Entire, and not ſeveral, as Years are. Py 


4 Note, If a Biſhop hath Two Chapters, Both muſt Confirm His (4) Dyer 
prants or Leaſes, or elſe His Succeſſor may Avoid Them. And This 75% TIF 
,onfirmation muſt be made in the Life of the Biſhop and of the ; 
rantees. [See Of Dean and Chapter, Book 1. chap. 3.] 

Alſo, if Tenant for Life Grants a Rent-Charge to One and his 


; otherwiſe it is Good only for the Life of Tenant for Life. en eie, 
There are Eight ſeveral Diverſities betwixt a Confirmation and G) Lit. 316, 
keleaſe; and there are Eight Different Caſes wherein a Confirma- 1 

on and a Releaſe have like Operation in Law. But many of the 297, c. 


urioſities of ſome kinds of Confirmations and Releaſes are ſupplied 


þ Fines to Uſes, by Bargain and Sale and Deed Inroll'd, and by 
bv EE and Releaſe. 

II. An Afignment is the Appointing or Setting over a Right to (0 1 Tnft. 
is "other by Theſe Words, (viz.) Have Given, Granted, Align d and 397 Þ e the 
er. Have Given or Granted may amount to a Grant, a Feoff- Law, v. 


nt, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, Sc. ence. 
Math been ſaid ; and it is in the Election of the Party to uſe them 
which. of theſe Purpoſes he will. But a Releaſe, Confirmation 
urrender, &. cannot Amount to a Grant, &*c. nor a Surrender 


the i Confirmation or Releaſe, &*c. becauſe theſe are peculiar Manners 
es WF Conveyancing. He that Aſſigns is the Aſſignor, and He to whom 


e Thing is Aſhgn'd is the Affpnee; who always hath the Thing 
zu d in his Own Right; not as a Deputy. 


fri here may be Aſſignments in Deed and Aſſignments in Law. See 

10 -wvenants, ſupra. | i 

gn Of ere may be Aſſignment of Lands given in Fee, for Life or Years, ; 
ag Wortgage for Years forfeited, the Mortgagor being made a Par- 


ry 


Nean and Chapter alſo muſt Confirm. The Patron muſt Conſent to 297: *: 399-b- 


If a Prebendary or Parſon makes a Leaſe for 20 Years, and the (), Rep.8 1. 
eaſe, Demiſe or Eſtate is Confirmed for 10 Years, This is a Good * 1m: 29. a. 


Weirs, A © Third Perſon, (viz.) He in the Reverſion muſt Confirm (e) Lit. 32g. 
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| ty and Confirming the Aſſignment, Of an Annuity, Rent-Chary 
| Tudgniems Statute, Ge. 5 5 
Rep. Tf a Leſſee does Aſſign over His Term, * the Leſſor may Chan 
1 Cro. 7153. the Leſſee or Aſſignee as He pleaſes; but if He accepts the Rent 9 
cont. the Aſſignee (knowing of the Aſſignment) He hath- Determined H 
Election, and cannot afterwards Sue the Leſſee for the Rent due 3 
ter the Aſſignment. It is certain that He cannot ſue an Adminiſtry, 
Rep. or an Executor of a Leſſee after an Aſſignment, _* But a Leſſor ſul 
OP not be forc'd to take the Aſſignee for His Tenant. 3 
A Leaſe for Years Rend' ring Rent with a Condition, That if th 
Leſſee Aſſigneth his Term, the Leſſor may Re-enter. 'The] 
Aſſigneth, and the Leſſor Receiveth the Rent of the Aſſignee (1, 
knowing of the Aſſignment) it ſhall not exclude the Leſſor of xj; 
Entry. For the Leſſee ſhall not take Benefit of His own Fraud 
(1) Noy's If Leſſee for Years Aſſigns over His Term and Dies, His Ex. 
Max. 71. tors ſhall not be charged for Rent due after his Deceaſe. 
In an Aſſignment it is Neceſſary to Have Covenants on the 4 
ſignor's Part, to Save Harmleſs of Former Rents, Grants and Incuy 
' brances 3 and for the Delivery of Evidences and Deeds; that the l 
ſignor is Owner in Poſſeſſion, and hath Power to Grant and Aſſg; 
That the Aſſignee may Quietly Enjoy; to make further Affurae 
gc. And it is neceſſary to have Covenants on the Aſſignee's Part, y 
pay the Rent, to perform Covenants, £&'c. | 
(m) Perkins An * Authority or Truſt cannot be Aſſign'd over, unleſs it be Grat 
_— ed to Him and flis Aſſigns. And then it muſt be in Writing. (& 
4 Inſt. 85, 29 Car. 2. chap. 3.] A ” Poſſibility, Right of Entry, or Thin i 
inch. 16, Action, or Cauſe of Suit, or Title for Condition Broken cannot k 
kat. Granted or Aſſign'd over, as hath been ſaid before. [See Of Grat; 
214. a. ſupra, But See the 32 H. 8. chap. 34. And of the King, But1, 
10 Rep. 48. chap. 2.] A Thing in Aion, as a Statute, Bond, a Juſt Deb s 
vulgarly ſaid to be aſſignable over: But then one muſt Sue forthe 
ſame in the Name of the Aſſignor. So that in Reality it amounts 
to little more than a Letter of Attorney to Sue in His Name, One 
e) 1Inft. may Give or Aſſign over his Bond, Ic. i. e. the » Parchment, lage 
232.4. Kb. and Wax, and the Aſſignee may Keep or Cancel it. [See 7 Jl 
chap. 15. What Debts only, may be Aſſign'd to the King.] Matte 
of Eaſe and Pleaſure Granted to a Perſon cannot be Aſſigned ; #9 
go to Church over my Ground, to Dine at my Table, &c. But, 
nerally ſpeaking, Matters of Profit may be Granted over. 


By the 1 Jac. 1. chap. 15. The Eflates of Bankrupts may be Af 
Over by the Commiſſioners ,, and the Aſſignees may Bring Adi" 
their own Names. | See 5 Georg. chap. 24.] | 

By the 10 & II W. 3. chap. 23. The Judges Certificate For L. 
king and Proſecuting Felons to Conviction may be Aſſign'd over ON 

| [See Of Larceny from the Houſe, Book 3. chap. 1.] 

By the 3 & 4 Ann. chap. 9. Al Notes, whereby any Perſon fi 
Promiſe to pay another, or Order or. Bearer, the Money ment 
ſuch Note, ſhall be Due and Payable to ſuch Perſon to wh ® 
ſame is made Payable. And ſuch Note payable to ſuch Peril 
Order, ſhall be aſſignable over in manner as Inland Bills of Erla 
are. And the Perſon To whom ſuch Money is payable may ny ; 


"I 


. 
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Damages and Coſts of Suit. 


[See more in the ſaid Statute of Drawing Accepting or Proteſtinz 
Inland Bills.] 


There is a Difference betwixt an Inland Bill of Exchange and a 
Foreign Bill of Exchange, which is made to return Money beyond 
the Seas. For an Inland Bill (without Cuſtom to ſupport 13 is but in 


fuſed to be accepted, an Action by the La- Merchant) would always 
lie againſt the Drawer ; and if the Merchant to whom it is directed 
ſubſcribes the Bill, it is an Implied Aſfumpſit to pay it. [But now 
ſee the Statutes of the 9 £7 10 V. 3. chap. 17. and the 3 & 4 Ann. 
W chap. 9. at large; and of an Aſſumpſit, Book 4. chap. 4.) | 


W By the 4 & 5 Ann. chap. 16. Bail-Bonds may be Aſſign'd over by 
= the Sheriff, KC, | 

= Zy the 5 Georg. chap. 24. The Lord Chancellor may Aſſign over the 
WW Bonds of pretended Creditors given to Him, to the Party Griev'd;, who 
8 may ſue ſuch Bond in His Own Name. 


| : 
[See for Exchequer Orders, £'c. Eaſt-India Stock, £9. South-Sea 
Stock, Cc. the reſpective Statutes. ] 
12. An Exchange ( Excambium) is a Mutual Grant of Equal Inte- 
reſt, the One in Exchange for the other. It is made by Theſe 
Words, (vig.) Have Given, Granted, Confirm'd to A. and his Heirs 
and Aſſigns for Ever in Exchange for, Sc. In this Conveyance the 


the Word Exchange is uſed ; but it muſt be by Deed. 


Is the Quality or Manner of the Eſtate material; for Joyntenants 
may Exchange with Tenants in Common, Cc. An Exchange with the 
King is Good; tho' he is ſeiſed in his Politick Capacity, and a 
Subject in his Natural Capacity. 2. The Word Exchange muſt be 
uled, There muſt be an Execution by Entry in the Life of the Par- 
les, For if one Dies before Entry, the Exchange is void. 4. If it 
e of Things that lye in Grant, it muſt be by Deed. 5. If Lands 
lie in ſeveral Counties, it ought to be by Deed Indented. So if the 
5 lye in Grant, tho' it be in one County. [See the 29 Car. 2. 


andRefign Them into The Biſhop's Hands. But this 1s not a perfect 


Exchange "till both Parties are Inducted. Therefore if Either Pen be” 
P p Ne 


Y tion for the ſame, as they might upon ſuch Bill of Exchange, 
72 22 to whom ſuch Note ſo Payable, or Order? is ne 
y Indorſed, may maintain an Action againſt the Perſon who Signed, 
» any who Indorſed the ſame, as in Caſe of Inland Bills, And Recover 


the Nature of a Letter; whereas if a Foreign or Outland Bill is re- ? 


— 


7 Note, That Inland Bills of Exchange are aſſignable by Cuſtom. % 1 Roll. 
br. 6. 


1 Ventr. 152, 


153. 
2 Ventr. 307, 


10. 
2 Cro. 6, 307. 


Word Exchange is ſo Appropriated by Law, that it cannot be ex- (9) 1 Inf. 
preſſed by other Words. Freeholds do paſs without Livery and Seiſin 9 b. 


"It is Neceſſary to the Perfection of the Eſtate, 1. That the E- G) Lit 63, 


4, 65. 


ſlate Given be Equal in Quantity, as Fee-fimple for Fee-ſimple, Sc. 1 Tun. 30. 
But it Matters not whether the Lands be of Equal Value, or of the a. ®d. 
lame Nature; ſo that they Concern Lands or Tenements. Neither? b. 


WAKE a Conveyance frequent in / former Times; but now ( Inf. 
eidom uſed; except that Parſons ſometimes Exchange their Churches 3 1 


— — rr 


Anadnftirme of the 


# 
* 


(t) 1 Inſt. 
50. b. 


(1 1 Inſt. 
337. b. 


Life or Years of Lands and Tenements, doth yield up the Eſtaey 
that He may Have the Preſent Poſſeſſion 5 and wherein the Eſtate f) 


(x) Perk. 
607, 608. 


Hath Surrendered, Granted, Given, Tielded up and Confirmed, . 


(y) 1 Inft. 
338. a. 


_ tothe King, | 


(z) 1 Inſt, 
338. a. 


(a) Perk. 
584, 588, 
1 Inft. 337. b. 
Noy's Max. 


73. | 
(5) Perk. 
589, 590. 


(c) 1 Inſt. 
338. b. 


(4) Perk. 
534, 612. 


1 
(e) Perk. 
584, 586, 


494+ 


if He to whom the Surrender is made does once agree to the fans, 


. Abr. Joyntenant is ſeiſed of the whole in Poſſeſſion in and thro' the "_ 


Want - < +2, 
— 
| . 
Book Il 
— a 
— 
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fore They are Both Inducted, the Exchange 1s Void according tote 


Third Requiſite neceſſary to an Exchange juſt now mention d. 
As an Inheritance for an Inheritance, Freehold for a Freehy 


- I. * 


Chattels Real for Chattels Real may be Exchanged, ſo Chattels p,, 
ſonal or Goods may be Exchanged for Chattels Perſonal or Good 
But * Annuities, &. which Charge the Perſon only, and do not ©, 
cern Lands or Tenements, cannot be Exchanged for Lands or Ty, 
ments. | | | | 

13. A Surrender (Surſum Redditio) is a Deed or Inſtrumen i 
Writing, Teſtifying with apt Words that the Particular Tenant ir 


Him that Hath the Immediate Eſtate in Remainder or Reveri 


Life or Years may Merge or Drown by mutual Agreement, |; 
the Leſſee cannot Surrender to the Leſſor againſt * His Will, fy 


He cannot afterwards Diſagree. p 


He that Doth Surrender is the Surrenderor, and he to whoſe Ur 
it is made, is the Surrenderee, It is made by Theſe Words, (viz, 


 Surrenders are of) Three Kinds. A Surrender properly takenx 
Common Law, which was juſt now Deſcribed. A Surrender of 

bold or Cuſtomary Eſtates, of which we have ſpoken before. [de 
Of Copybold Eftates, chap. 1. ante. | A Surrender improperly Take, 
as of a Deed, a Patent, a Rent newly Created, and of a Fee: ſinpt 


1. A Surrender at Common Law is of Two Sorts. _ 

1. A Surrender in Deed, or by expreſs Words in Writing; wher 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent to git 
him his Eſtate back again. This is a Surrender in Deed. if the L 
ſor agrees to it. There is alſo a Surrender by Deed, and that is d 
Things that he in Grant. 

To make a Good Surrender in Deed of Lands, Theſe Thing are 
Requiſite. 1. The Surrenderor muſt be a Perſon able to Grantand 
to make a Surrender; and the Surrenderee a Perſon able to recent 
and take it. 2. The Surrenderor muſt have an Eſtate in * Poſſeſion 
and not a Bare Right or a Future Right. 3. The Surrender \mult 
made To Him that Hath the next * immediate Eſtate in Remain! 
and Reverſion, and there muſt be no Eſtate Coming between. 4- 
Surrenderee muſt have a Higher or 5 Greater Eſtate in the Thing di 
rendred than the Surrenderor hath.ſo that the Eſtate of the Surrender 
may be Drowned therein; for if Leſſee for Life Surrender to Him! 
Remainder for Years, or Tenant for Life Surrender to Tenant 
Life, Theſe are void Surrenders ; becauſe the Eſtate Surrendered di 
not be Drowned, 5. There muſt be a © Privity of Eſtate betw 
the Surrenderor and the Surrenderee, 6. The Surrenderee mult hare 
an Eſtate in his 4 own Right, and not in the Right of His Wife, 2 
7. The Surrenderee muſt be * ſole ſeiſed of his Eſtate in Remail i 
or Reverſion, and not in-Joyntenancy. Therefore one JoyntenT 
for Life cannot Surrender to his Companion in Fee. For 1 


1 
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Land. 8. The Surrenderee mult f Agree to the Surrender, as before ; * Inſt 
+: | | 2 | | . 1 3 37. b. 

e . 
. currenders muſt not be made of Eſtates in Fee. ſimple or Fee-tail, 

nor of Rights or Titles only to Eſtates for Life or Years; nor yet of 

« Part of an Eſtate for Life or Years, as of Seven Years out of Ten, (s) Perk. 
coc. One may Surrender an Eſtate for Life * without Livery of 85: 


c-ifin ; becauſe it is but a Reſtoring the Eſtate again to him in the _ 


immediate Remainder or Reverſion. As one may Surrender an Eſtate (% Inv. 

Abſolutely for Tears, fo one may Surrender. an Eſtate for Years De- m_—_ 

terminable upon Lives. And Surrenders may be of Meſſuages, Lands, 

| Commons, Rents, or any Things that are Grantable; either Abſo- 

jutely or upon * Condition Precedent or Subſequent, * But where (i) Perk. 

Things may not paſs by Way of Surrender, It may enure to other (rg 

W Purpoſes, and take effect by Way of Grant; if there are ſufficient 588. 

Words in the Deed. 4 3 

ff Tenant for Life Grants a! Rent-Charge, and afterwards doth (0 1 Ing. 

W Surrender his Land; the Rent-Charge ſhall continue notwithſtanding None 

W the Surrender, ; 6 

= "2. ASurrender in Law is that which is wrought by Operation of (, Rep. 

aw; as if One makes a Leaſe for Years to begin at Michaelmas next, 6 Rep. 6, 

and the Leſſee before Michaelmas takes a New Leaſe for Years, to be- 10 5. 

in preſently, or at Michaelmas; this is a Surrender in Law of the * 1% 338. a. 

Wformer Leaſe, So if one having a Leaſe, and during the Term takes 

new Leaſe, this is a Surrender in Law of the former Leaſe. But a 

Future Intereſt cannot be ſurrender'd by Deed in Expreſs Words, be- 

cauſe there is no Reverſion wherein it may Drown. So that in ſome 

Caſes a Surrender in Law is of greater Force than a Surrender in 

Deed. And this Surrender in Law by taking a New Leaſe holds, 

tho' the ſecond Leaſe is for a Leſſer Term than the firſt ; and tho? (,; Rep. 

the ſecond Leaſe is voidable by a Condition, or tho' the Second : Cre. , 

Leaſe is made to the Leſſee and a Stranger, or to the Leſſee and his (0) 1 Init, 
ite, Cc. Quære, ? If an Officer for Life accepts of Another Grant 2!5: Þ _ 

the ſame Office to Himſelf and Another, whether It is a Surrender E's Coe 

i the firſt Grant :] But the Second Leaſe muſt be made of the ſame 19% 


bing whereof the Firſt Leaſe is made; muſt be good in Law and © . 2%. 


wn. 


on, pot void; and muſt Recite the former Leaſe; 9 or elſe perhaps It will (4) 2 Roll. 
ere be conſtrued a Surrender of the former Leaſe. Abr. 497. 
(et Ar Maſter of an Hoſpital (being a Sole Corporation) by the Con- () 1 Int. 
> ent of his Brethren makes a Leaſe for Years of Part of their Poſſeſ- 338. b. 


hon, and the Leſſee for Years is afterwards made Maſter, The Term 
b Drown'd. For one cannot have a Term for Years in his Own 
iht, and a Freehold in Another's Right together: As if a Leſſee 
r Tears takes a Feme Leſſor to Wife. But one may have a Free- 
25 and a Term in Another's Right. Therefore if a Leſſor takes 
e Leſſee to Wife, the Term is not Drown'd ; but he is poſſeſſed of 
5 Term in her Right during; the Coverture. So if a Leſſee makes 
p lor His Executor, the 'Term 1s not Drowned. | 
of dae, Corporation Aggregate of many, if a Leſſee for Years of Part 
ar Poſſeſſions is made Maſter, the Term is not Extinguiſhed, no 


re than if the Leſſee had been made one of the Members of the 


Orporation. 
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By the 29 Car. 2. chap, 3. No Eſtates of Freebold, or of J. 
5 or any uncertain Intereſt (not being | Copybold 5-4 Cuſt 
Eſtates) ſhall be Aſſign d, Granted or Surrendered wnleſs by Dea 5 
Nets in Writing, Signed by the Parties making them, or their ger. 
Authorized by Writing, or unleſs by Operation of Law. | See of 8, 
renders in Copyhold Eftates, chat, 1. and Of Leaſes, ante.) 


Inſtitute of the 
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14. A Revocation and New Declaration is a Deed made Purſuzy 
to ſome Proviſo contained in a former Deed or Conveyance ; Cirig 
Power to Revoke or call back ſomething Granted; and by a Nerv 
Declaration to Create a New Eſtate of the Lands; after which þ.. 
(/) 1 Inſt, vocation and Declaration the Lands ſhall ſettle accordingly. / The, 
* Proviſo's containing Power of Revocation are crept into Voluntry 
Conveyances, and are become very frequent, and paſs by raiftg af 
Ufes according to the 27 H. 8. chap. 10. For being Coupled wit 
Uſe They are allow'd to be Good, and not Repugnant to the forme 
Eſtates. As if One ſeis'd in Fee Covenants to ſtand ſeiſed to the Us 
of Himſelf for Life, and after to the Uſe of his Son in Tail, with; 
vers Remainders over. Provided, that He may revoke any of the 
ſaid Uſes 3 and afterwards He revokes Them, He is ſeiſed in Fees 
gain without Entry or Claim. But in Caſe of a Feoffment or olle 
Conveyance, whereby the Feoffee or Grantee is in By the Commm 
Law, Such Proviſo would be merely Repugnant and void. 
Theſe Revocations are favourably Interpreted, becauſe may 
Men's Inheritances depend upon Them. [But See 27 Elis. che. 
under the Title who may Purchaſe and Convey, ante. For by tix 
Statute Voluntary Eſtates made with Power of Revocation, z . 
Purchaſers, are made 1n equal Degree with Conveyances made by 
Fraud and Covnn to defraud Purchaſers.] 
(t)8 Rep. Some Things may be Revoked of Courfe, tho* They are nad: 
82  jrrevocable by Expreſs Words; as a Letter of Attorney, a Submi 
fion to an Award, a Teftament or Laſt Will ; for Theſe of Thar 
Own Nature are Revocable. | | 
15. A Statute is a Bond or Obligation of Record. This Words 
alfo uſed for an A# of Parliament. But Here it is called a Statute 
becauſe it is made according ta the Form Provided by Sat « 
| Acts of Parliament. | S 2 
| The Debtor, or He that Enters into the Statute or Bond, is calle 
| the Recognixor or Conuſor, and the Debtee, or He to whom tt! 
i made, is called the Recognizee or Conuſee. A 
Kinds, A. Statute-Merchant, a Statute . (7 


Statutes are of Three 
ple, a Recognizance,  _ 
| 1. A Statute-Merchant was contriv'd for the Security of Merch 
only; yet at this Day it is uſed by Others, and is become one of tit 
Common Aſſurances of the Kingdom. [See the 31 H. 6. 4-5 
32 H. 8. chap. 5. and Of Eftates by Statute-Merchant, chap. 1. ants 
2. A Statute-Sraple was invented and is uſed only for Merch 
and Merchandizes of the ſame Kuple; and is of the ſame Nature 
a Statute-Merchant, and moſt properly call'd a Statute - Staple. * 
the 23 H. 8. chap. 6. 32 H. 8. chap. 5. infra.) But Theſe are alu 
cut of Uſe. [See Of Eftates by Statute Staple, chap. 1. ante. p 


5 the-33 H. 8. chap. 39. AV Obligations and Specialties (fo call'd 
pecauſe They mult be Specrally and Particularly Pleaded) Due to the 
King are in 46 Nature of Statutes-Staple. . | 
ſy the 34 & 33 H. 8. chap. 26, F. 94. Perſons kaving Lands in 
Wales, are bownd by Statutes in England. I 

By the 27 Eliz. chap. 4. 5 Statute- Merchant or Staple that is 
alen according to the 23 f. 8. Chap, 6. muſt be brought to the Clerk 

Recognizances, within four Months after the Acknowledgment 
4, and Enter d in His Office, or elſe * be void againſt Pur- 

baſers. of Land's chargeable therewith, and againſt His Heirs, Execu- 


c 


tors, Adminiſtrators and Ant. 


3. But there is a Statute-Staple improperly ſo call'd, which is a 
Recognizance or Bond of Record, Teſtifying that the Recognizor 
doth owe to the Recognizee a Sum of Money. 


Recognizances in General are of * ſeveral Sorts. (u) 2 Inſt. 


1. One Founded upon the Statute of the 23 H. 8. chap. 6. For, 78. 


By the 23 H. 8. chap. 6, The Chief Fuſtices of the King's Bench 
and Common Pleas in Term Time, or (in their Abſence out of the 
Term) the Mayor of: the Staple at Weſtminſter, and the Recorder of 
London, joyntly together, ſhall have Power to take Recognigances far 
the Payment of a Debt in this Form, Noverint Univerſi, &c. And 
it ſpall be Sealed with the Seal of the Conuſor, and with the Seal of 
the King appointed for that Purpoſe, and with the Seal of one of the 
Chief Fuſtices, or the Seal of the ſaid Mayor of the Staple and Re- 
corder, &c. The Clerk of the Recognizances ſhall enroll ſuch Obliga- 
tion, &c. The Recognizees, &c. of ſuch Obligations, their Executors 
and Adminiſtrators, ſhall have in Every Point againſt ſuch Recogni- 
zor, &c. like Proceſs, Execution and Advantage as hath been had or 
made upon the Statute-Staple, &c. And if the Tenant by Execution 
be Evied, He ſhall have the Remedy provided for Tenants by Exe- 
cutton upon the Statute-Staple by the ddt of the 32 H. 8. chap. 5. [ See 
the 32 H. g. chap. 5. For the Continuation of Debts upon Execution: 
And the Expoſition of that Statute, 1 Inſt. 289. b. 2 Inſt. 678, &c. 
4 Rep. 66. and the 34 C 35 H. 8, chap. 26. F. 94, 95. Concerning 


2 taken in England by Perſons having Lands, &c. in 
ales. | | | 


The Execution upon a Statute or Recopnizance purſuant to the 
23 H. g. chap. 6. is called an Extent. And the Body of the Conuſor 
It He is Lay) and all His Lands, Tenements and Hereditaments 
that were in his Hands at the Time of the acknowledging the Sta- 
te or After, and into whoſe Hands ſoever they come, whether 

oreal or Incorporeal, are liable to the Extent. Lands, Oc. that 
re Copyhold are ſubject to the Extent only during the Life of the 
Conuſor, Goods and Chattels, as Leaſes for Years, Cattle, &c, that 
ar in his own Hands, and not Sold Bond Fide, and for valuable 
Conſideration, are liable alſo to the Extent. 


H Two or more joyn in a Recognizance, Gc. The Lands of all (x) 3 Rep. 


ought equally to be Charged. AE . 
| | 1s 
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2 Inſt. 395. 


471. 


thers for Payment of Debts, or to ſtrengthen other Aſſurances. 
(y) 1 Inft, 


An Iuſtitute of the Book I 


This Kind of Recognizance may be uſed by Merchants or any 


If a Recognizance is to pay a Hundred Pounds at Five ſeyen 
Days (viz. Twenty Pounds on each Day) preſently after the $14 


Failure of Payment One ſhall have Execution upon the Recognizane 


Rep. 128. for the Twenty Pounds, and ſhall not tarry till the laſt Day is pal 


(2) 1 Inſt. 
172. . 
3 Cro. 515. 


and in ſome other Caſes; for this is in the Nature of ſeveral Jud, 
ments. [See Concerning Payment of Rent, Book 2. chap. 2.) 


2. There are other Recognizances that may be taken before ge 
Lord Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chan. 
ery, a Judge, a Baron of the Exchequer, a Juſtice of Peace, g, 
Theſe may be to ſeveral Ends and Purpoſes. But the Proceeding 
on Theſe Sort of Recognizances are different from the Proceeding 
upon the Statutes and the Recognizances firſt mentioned. The G. 
nuſee upon theſe Recognizances ſhall have the ſame Things in xe. 
cution as one may have after a Judgment in the King's Beni, c 
Common Pleas. 3 5 

[Sce 11 Ed. 1. Adlon Burnell. 13 Ed. 1. De Mercatoribus. y 
Ed. 3. chap. 9. 13 Eliz. chap. 5. 27 Eliz. chap. 4. 16 C17 Car 
chap. 3. 29 Car. 2. chap. 3. See alſo Who may Purchaſe and (oni 
ante, and Of Aion of Debt, Fudgment, Execution, &c. Book . 


chap. 4. poſt. See the 21 Fac. I. chap. 26. and of Felony, Bool; 
chap. 1.] 5 82 | 


By the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. Ju: 
ments, Statutes, Recognizances, &c. ſhall not affect Lands in th 
County of York, unleſs They are wn. peak m_ 

By the 7 Ann. chap. 20, Statutes, Recognigances and Fudgment, 
ſpall not bind Lands, &c. in Middleſex, unleſs Enter'd in the Vn 
Publick Regiſter's Office, &c. | 


16. An Obligation, according to our Common Law, is a Bond 
containing a Penalty with a Condition for Payment of Money, or 


2 Roll. Abr. To Do or To Suffer ſome Act or Thing, &c. If it is without Con. 


146. 


. 4. eb. In the Third Perſon notwithſtanding the 38 Ed. 3. chap. 4. wic 


dition, it 1s call'd a Bit; which is ſometimes with a Penalty, and 
then it is call'd a Penal Bill or Simple Bond. If it is without 5 
it is a Single Bill and no Deed. - It may be made to an Infant, bu i 
it is made by Him, The Obligation is voidable. And it may be made 
to a Feme-Covert, but not by Her; for then it is void. [See tl 
9 O10. 3. chap. 17. F . ee Payment of Inland Bills of i 
change.” 3 & 4 Ann. chap. 9. 6 Ann. chap. 2. Concerning Promul] 
Notes, c. and Bills of Exchange. 
He that Enters into the Obligation or Bond is the Obligor, and l 
to whom it is made 1s the Oblipee, | Ke nh 
Here We may Conſider. 1. The Form of an Obligation. 2. LK 
W of an Obligation, and 3. What Obligations and Cindiin 
are Void. 2 1 
I. As to the Form, * it may be made in the Firſt or Third ern 


doth Extend only to Obligations made beyond Sea. But the 11 
Way 1s Beſt, as Noverint Univerſi per Preſentes Me, &c. Yet u 


Words in Writing on Parchment or Paper, Sealed and ehh 


Low Kc WH. r, 


gg xy = copy 


„ 1 
Ch 3. Laws of England. 289 
whereby one doth Acknowledge Himſelf Indebted to Another, will 

make a Good Obligation. And tho* a Writing made in the Form 

of a # Starute (which the Party Seals and Delivers, but is not Seal'd (0 2 Roll. 
by the King, Cc.) is not a Good Statute, yet it may be a Good Ob- . 19. 

on. 

W Bond may be made From One to One, From One to Two, 

Three, Cc. From Two or More to One, From Two or More to 

Two or More. If two or More are Bound in an Obligation thus, 

Obligamus Nos, without ſaying more, the Obligation is Joynt and 
not ſeveral. * But if it be thus, Obligamus Nos & utrumque No- () Dyer 19. 
fran, This Obligation 1s both Joynt and Several. If the Obligation TT . 
is thus, Memorandum that I ſhall pay, &c. It is Good. If one 143. 
Binds himſelf to Pay Ten Pounds, and does not fay * When, The 3 
Obligation is Good, and the Money is Due Preſently. If the Obliga- (1 166. 
tion 18, That I own my Self indebted to One To be never paid, The 108. a. 
Obligation is Good, and the Solvendum void, and the Money is Pre- 
ſently Due. So if A. Binds himſelf to B. in Twenty Pounds to be 

paid to 4. whereas it ſhould be To be paid to B. The Obligation 

1s Good and the Solvendum void. If an Obligation is made without 

Binding the F Executors by Name, yet they are Bound. If an Obli- Yi Ind. 
pation is made thus Obliga me (leaving out Heredes) Executores & 299% 
(dniniſiratores Meos, The Executors and Adminiſtrators are bound 2 Roll. Abr. 
by it, but not the Heir. The King's Debts are payable by the Heir, 149, 
ho' He is not named in any Specialty. [See the 33 H. g. chap. 39.7] 6. 
lf one Binds his Heirs to pay a Sum of Money, it is void; becauſe (3) Lit. 134. 
he Anceſtor was not bound. Copyhold of Inheritance ſhall not be 2 Init- 386. a. 
\ſets to bind the Heir upon an Obligation. A Sole Corporation, ( SN 6. 
is Biſhop, Parſon, &*c, cannot bind their Succeſſors, or Take an Obli- 1 Int. 18. b. 
zation to their Succeſſors. For no Chattel can go in Succeſſion, 
dee Concerning The Chamberlain of London, Book 1. chap. 8.] But 

naſe of a Corporation Aggregate, which never Dies, it may Go to 
he Succeſſors, | 
*If a Bond is made To One and His Heirs, The Heir can never (+) 2 Inft.8.a 
ave an Action of Debt upon this Bond made to his Anceſtor and 

1s Heirs, But the Executor or Adminiſtrator muſt ſue, tho* They 
Ire not named. g 
An Obligation may be Good tho? it contains Falſe Latin, Falſe C0 10 Rep. 
Enghb, or tho* Latin is put for Engliſh, or Engliſh for Latin, if ; Roll. Abr. 
the Intent of the Parties may ſufficiently appear. Therefore if Jo- 145, 147, 
James is put for Fohannem, Wiginti for Viginti, Septungintis for 1% 6. 
Ppruapintis, Sexwteen for Seventeen, &c. It is Good enough. For 3 Cro. 415, 
* Law doth make a Reaſonable and Favourable Conſtruction of +'*: 

* and Conveyances to ſupport them, if Poſſible, according to 
ne Intent of the Parties; but will Reje& what is Uncertain. The 

ncipal Things contain'd in An Obligation are the Parties and the 
dum of Money; and when Both are ſufficiently Expreſſed and Under- 
0d without ſtraining, it will ſerve if the Obligation 1s well Execu- 
n Te Sum of Money Intended may be often found out by Com- 

1 the Obligation and Condition; becauſe the Obligation is uſual- 
m a Double Sum or thereabout, to the Sum mention'd in the 
Con- 
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Condition, But if the Obligation is To Do a Collateral Nui, 

There will be Greater Difficulty. 815 FR i. 
If One Binds Himſelf by the Obligation in Qui nque agenti: Lib 

or in Quinagentis or Sexgintis Libris, &c. Theſe Obligatiom . 

void, becauſe the Meaning is Uncertain. But there may be 2 U. 

medy in Chancery for ſuch Miſtakes. Ts | N 

(Rep. j. If an Obligation hath not a“ Date, or a Falſe or Impoſſible hy. 

c. It is a Good Obligation from the Delivery, if Sealed and Delis 
(n)1 Inf. ed, If it is made * beyond Sea and Dated at Bourdeaux, it May be 


2% Abr. ſued here in England in what Place the Plaintiff pleaſes, Saying P 
27. Bourdeaux, in England, in the County of Middleſex, &c. 


By the 33 H. 8. chap. 30. All Obligations and Specialties mf þ 

made To the King thus, Domino Domino Regi, and To no othy 6% 

\ His Uſes, Solvendum Domino Regi Hzredibus vel Executoriby fg 

And Theſe will Have the Effect of a Statute-Staple, &c. and if Uh 

paid at the Time of the King's Death, He may Diſpoſe of then g. 
cordingly, either To His Heirs or Executors. 


2. The Condition of an Obligation is either Writ under it or Indo. 

ſed; and ſo it becomes a Bond Conditional; and if the Condition 

(r Saund. performed, the Penalty is ſaved. A Single Obligation is taken nul 

66. in Favour of the Obligee; but an Obligation with a Condition t 

ken moſt in Favour of the Obligor. For the Condition is made fi 

His Benefit. | | 

When the Condition of the Obligation 1s To Do any Lavfil u 

(3) 1Inft. Poſſible Thing, ſuch Condition is Good. 7 But if the Condition fy 

* Payment of 3 be made Impoſſible, as to make Pay ment on th 

eb. 2 goth of February, It ſhall be paid preſently. In all Cafes where tt 

Condition of a Bond, Recognizance, &c. is Poſſible at the Time d 

making the Condition, and before the ſame can be perform d. the 

Condition becomes Impoſſible By the Act of God, or 0 the 

Law, or of the Obligee, &*c. then the Obligation, Fc. i; du. 

ed. But if the Condition of a Bond, & c. is impoſſib le at theTime 

of making the Condition, the Obligation is Single. Where the (or 

(9) 5 Rep. 22. dition of an Obligation doth conſiſt of Two Parts in the 9 Disjundit 

and Both are poſlible at the Time of the Obligation made, and 

terwards one of Them becometh impoſſible by the Act of God, tt 

Obligor is not Bound to perform the other Part; for the Conditions 

made for the Benefit of the Obligor that He might Have His Elect 

to perform the One or the Other to ſave the Penalty of the bon 

Otherwiſe, If one Part of the Disjunctive was not poſlible to be pf 

formed at the Time of the Obligation made, and the Time ue 

the Condition was to be performed. i 

(r)6Rep.3o, If One binds Himſelf to pay Money, c. and no 7 Time is Lim 

31. ed, The Money, Sc. is to be paid preſently (i. e.) in Convel® 
12 * Time, if the Act is Tranſitory or not tied to a certain Pl 

4 b. If the Act to be Done is Local, or to be Done at a «mt 

32 Place, as to go to Rome, c. and the Obligor is to Do the jo 

A& and no Time is Limited, The Obligor hath Time Dur 

His Life to perform it, and cannot be Haſten'd by Requelt. bo 

where the Condition of the Obligation is Local, if the Concurr 
of the Obligor and Obligee is Requiſite, The Obligee muſt Halt 
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dy Requeſt. Yet if the Obligor may perform it in His Abſence, There 
the Obligor ought to do it in convenient Time, and hath not Time 
during his Life. [ See the Difference of a Condition of a Feoffment 
in Fee to pay Money, where no Time is Limited, ©. 1 Inft, 208. a. 


þ, 209. 4. . - * . 7 
1 If the Condition of an Obligation is to pay Money, or to do / Lit. 340. 
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place is named where it ſhall be paid, The Obligor muſt at His Pe- 

il ſeek out the Obligee, if He is within the Kingdom at the Time 

when the Thing is to be done. But if the Condition of a Bond is to 

deliver Twenty Quarters of Wheat, The Obligor is not bound to 

carry it about, and ſeek the Obligee, but the Obligor before the Day 

muſt go to the Obligee, to know where He will appoint to receive 

it, and he muſt deliver it accordingly. * And if the Place is cer- (i) 1 Ind. 
tain, and yet the Payment may be at any Time during Life, 2 

the Obligor cannot Tender the Money when He will, but He muſt 

firſt give the Obligee Notice to Attend. [See Tender of Rent, chap. 2. 

ante. ] If a Place is named and the Money is paid at any other ( 1 Inf. 
Place, and even received before the Day, the Condition 1s Perform- 212. 388 
d, For it was a Duty preſently, and is to be eſteem'd Payment at 3, 
he Day. It is moſt adviſeable to appoint the Money to be paid at a 

ertain Time and Place; and then the Obligor, c. is not bound to 

eek the Obligee, Sc. in any other Place, nor to be there longer than 

s Compriz'd in the Indenture; nor is the Obligee, &c. bound to re- 

eve it in any other Place. If a Man is bound to pay Money at 

ſeveral Days, the Penalty is not forfeited till all the Days are () 8 Rep. 


i aſl. But if the Bond is with a Condition, it my be ſo worded as Pig. 25. b 
he o enable the Obligee to Sue the Penalty upon the firſt Default. [See 292. "he 


Payment of Rent, chap. 2. ante, and Action of Debt, Book 4. chap. 4. 

here the Obligor is to do any) Collateral Thing, or which is not 00 1 Ing. 
arcel of the Obligation, as to deliver a Horſe, to ſtand to an A- 274. 
ard, Cc. if the Obligor does his Part, and the Obligee refuſeth, 
de Condition is Perform''d, and the Obligation diſcharg'd for ever. 
en the Condition is for Payment of Money, (to the Party, not to 


orſe, Ge. fhere tho? the Obligee accepts of Money in Lieu of the 

ore, G c. it is no Peformance of the Condition. And ſo it is in all 

ther Collateral Conditions. Where the Condition is for Payment of 

wenty Pounds, the Obligor cannot pay a © Leſſer Sum in Satisfac- () 5 Rep.17. 
on of the Whole, becauſe a Leſſer Sum cannot be a Satisfaction “ luft. 212. b. 
wr 2 Greater. But if the Obligee, after He hath receiv'd Part, doth 

ue an Acquittance under his Seal in full Satisfaction of the Whole, 

is ſufficient. 5 If the Obligor is bound by Condition to pay Ten (3) 1 1ng. 
_ at a certain Day, and at the Day the Parties do account to- 212. b. 213.4. 
: er, and the Obligee did owe Five Pounds to the Oblizor, and 

ut Sum is allowed and the Reſidue paid, This is a Good Sa- 


3 tho* the Five Pounds was not paid, but by Way of 
ner. | 


If the Condition is to pay Twenty Pounds of Lawful Money of d Terms of 


Tube ca, and the Obligor pays the Money in © Freneb, Spaniſh vers. Coin 


Ir * | 3 
other Currant Money by Act of Parliament or Ptoclamation, This 3 h.. 207. a. 


Q q 77 iT has. a 


the hke Tranſitory Act, to the Obligee on a certain Day, and no! Inſt. 210. b, 


Stranger) then if the Obligee = accepts an Horſe, Sc. in Satisfacti- (Y Rep.78. 
n, it is Good, But if the Condition was for the Delivery of a Lid. 212. b. 


yet, if 
nditio 
. n 
| 449, 40, done by the Condition is now become impoſſible by the Act of * 
451,45 or of the Law, the Obligation is not Forieited, but Diſcharge ſy 0 
Ever. 5 þ 
In the Condition of a Counter-Bond to Save a Surety Harnyy, 
ſuch General Words (viz.) To Save Harmleſs may be 2 — Bur 
it is the Beſt Way (after the Repetition of the Obligation and Cc. 
dition) to fix a certain Time for the Payment of the principal Ih. 
ney, upon Default of which the Penalty of the Harmleſs Bond to 
be Forfeited. Otherwiſe You will be in Continual Danger  þ, 
ing Sued by the Neglect of Payment of Him for whom you ver 


4 


Surety. 4 | 2 


By the 4 & 5 Ann, chap. 16. In Debi upon Bond, if the Defy. 
dant before Action brought hath paid the Principal and Intereſt du 
by the Condition or Defeazance, He 72 plead Payment in By, 
And Pending an Action on ſuch Bond, The Defendant may wy þ 

al 


Principal, Intereſt and Coſts in Law and Equity; and the Court 
give Judgment to Diſcharge the Defendant. 


Note, That upon a, Reverſal of a Judgment recovered upon: 

2 2 bond, f a New Action may be brought upon the Bond, tho' former 
5 the Bond was Cancel'd upon the . 221 
(s) roRep. g. Obligations and Conditions are oid if they are 5 Unlanfil 
11 Rep. 33 Alſo the Obligation is Void by the Performance of the Condition, ar 
x Inſt. 206. b. by a Releaſe of it. [See how Deeds are made Void, infra. If the 
Condition is Uncertain or Unimtelligible, it is Void, tho* the Bond 1s 

Good. If an Obligation is made to me, and delivered to 7. Sat 

%s Rep. Uſe, and when it is tender'd to me I do * Diſagree to it, it is Vol, 
8 If an Obligation is made to my Wife, and I diſagree to it, it ij Vid. 
If an Obligation Depends. upon, or is Neceſſary to ſome other Deed, 

and the Deed becomes Void, The Obligation is alſo Void. [Sed 


Conditions, ſupra. 


By the 23 H. 6. chap. 10. Obligations of any Perſon in Ward fi 
Appeardnce at the Day mention'd in the Writ are Void, If They art 
not a to the Sheriff, and in ſuch manner as by that Statute 1 i 

Ointed. | 
. See the 33 H. 8. chap. 39. and Of Statutes, ſupra. 

By the 5 & 6 Ed. 6. chap. 16. Bonds that concern the Buying jd 
Selling of Offices are Void. 

By the 13 Eliz. chap. 5. Bonds, &c. made to Avoid the Debt i 
Duty 75 Others ſhall (as to the Party whoſe Debt or Duty is endet 
voured to be Avoided) be Void. 3 
By the 14 Eliz. chap. 11. Al Bonds with Conditions for Enjoy 
k Spiritual Livings Contrary to the 13 Eliz. chap. 20. are made Fu I 
0 Zy the 7 & 8 W. g. chap. 7. All Contracts and Securities gi 


procure a Return of a Member of Parliament, contrary to . * 


” 
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' Norermination in the Houſe of Commons of the Right of Election for : 
fuch Place or f more Perſons thay 8 wo hes, * Writ, 0 
ſhall be adjudged void. * | „ 

By the 4 & 5 Ann. chap. 14. All Inſtruments and Agreements for 
Farming or Purchaſmg Charity Money upon Briefs are declared void. 
And the Purchaſer is to forfeit 500 I, fir the Uſe of the Sufſerers, to 
ze recovered by Action of Debt, Bill, Plaint or Information. | 

By the 12 Ann. Seſſ. 2. chap. 11. Bonds upon Exceſſive Uſury are 

I | | 
1 16 Car. 2. chap. 7. and the 9 Ann, chap. 14. makes all Sec u- 
rities Obtain'd by Gaming Void. 


17. A Defeazance (From Defiire, To Defeat or Undo) is a (*) » Init. 

Condition Relating to a Deed, which being Performed, The Act is 1 
Defeated or made Void. The Difference betwixt a Condition and a 
Defeazance is, That the Condition is inſerted in the Deed, and a 
Defeazance is uſually a Deed by itſelf Relating to another Deed : 
Therefore to make a good Defeazance it muſt be, 1. By Deed. 2. It 
muſt Recite the Deed it relates to, or at leaſt the moſt material Part 
ofit. 3. It muſt be made between the ſame Perſons that were Par- 
ties to the Firſt Deed. 4. It muſt be made at the Time or after 
the Firſt Deed, not Before it. 5. It muſt be made of a Thing de- 
feazable. | 

Eſtates of Inheritance, Leaſes for Years, Rents, Annuities, Con- 
ditons, Covenants, by mutual Conſent, may be Subject to a De- 
feazance or Diſcharge. But the Practice is to make Defeazances upon 
Statutes, Obligations and Judgments. Inheritances Executory may 
be defeated At the Time or at any Time Afterwards. And ſo Of 
Statutes, Obligations and Judgments. But Inheritances Executed by 
Livery, Fc. cannot be defeated afterwards, tho* They may at the 
Time of the Feoffment, &*c. | 

18; * A Deviſe (from Deviſer, to Speak) is a Bequeathing of (0 1 Init. 
Lands and Tenements by laſt Will in Writing. He that gives away 
his Lands in this Manner is the Deviſor, and He to whom the Lands 
are Given, the Deviſee. A Teſtament rather concerns Goods and 
Chattels, of which I ſhall ſpeak in the 6th Chapter; tho' theſe 
Nords, Deviſe, Teſtament and Laſt Vill arc often Confounded. 

A Deviſe in Writing is no Deed, but an Inſtrument, by which (!) 2 Ing. 

ands are convey*d. I am ſpeaking of Deeds or Inſtruments. * 

Woman Covert, an Infant, Ideot or Non Compos Mentis cannot 
make a Deviſe of Lands. A Woman Covert cannot do it with the 
Conſent of her Husband [See 34 & 35 H. 8. chap. 5.] "If a Single (2 4 Rep. 

Man doth deviſe Lands, and afterwards takes a Husband, it is a Ce. "2a 
wintermand of the Will. 3 Lev. 6. 
Lands and Tenements were deviſeable by Cuſtom only. For at (0 i Int, 
R es Law in Favour of Heirs no Lands or Tenements in Fee- 1 
Wy e were deviſeable by Laſt Will; nor could they he Transferr'd 15 
eher to another but by ſolemn Livery and Seiſin, Matter of Re- 

or dufficient Writing. But now, 
Qq2 mY 
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(o) 3 Rep. Nana 32 H. 8. chap. 1. and 34 H. 8. chap. 5. Al Perſons hu; 
35 1 Eftate in Fee: ſimple, or in Coparcenery, or in Common, in fa. | 
ſimple,” of any Manors, &c. ſhall have full and free Liberty To Gy, 1 
Diſpoſe; Will or Deviſe to any Perſon or Perſons (except Bodies 5, L 
litiol or Corporate) [See Book 1. chap. 8.] H hi Laſt Will and 7. 
ſtament in Writing, or otherwiſe by any other Acts . 5 Execueſ 
in His Lifetime, All His Manors, & c. at His own Free Mil . 
Pleaſure; except That Wills and Teſtaments of Manors, Lands zt 
by Feme-Coverts, Inf, ants, Tdeots, Perſons of non-lane Memory, ſul 
not be Good in Law. | eat ben 


(p) 1 Rep. ? The 34 H. 8. is but an Explanation of the 32 H. 8. 

19 5 Bodies Politick and Corporate are only excepted, but Compairs 
not Incorporated are included. [See 23 H. 8. chap. 10. poſt. cb. 
Of NMortmain. 10711 - 5 
Theſe Acts as to the other Parts of Them which relate to the Ie 
nure of the Lands, Sc. are alter'd by the 12 Car. 2. chap. 24. 

(% Lit. 586. 4 Jo that now by theſe Statutes a Man that hath Lands in I 

ah 322.b. ſimple may deviſe his Lands, Tenements, Rents, Reverſions in Fe 
ſimple, Fee-tail, for Life or Years, Abſolutely or Conditionally, x 
his Pleaſure; and this without Livery and Seiſin or Attornment d 
Tenants, or without naming an Executor, becauſe the Deviſeis mad: 
by Vertue of an Act of Parliament. | 

(r) Plowd. - Lands Purchaſed after the making of the Will cannot paſs wit- 


32,544 out a New Publication by the Deviſor. 
Hrn. Lands in / Tail are not deviſeable by Will, nor Copybold Land, 
111-4. 115-2 unleſs by Surrender to. the Ufe of One's Laſt Will. [See as to the: 
tbod of Granting Copybold Eſtates, chap. 1. ante.) One that bath: 
Leaſe for Years of Lands might always devife the ſame as other 

Goods and Chattels. _ | e | 

1 Statutes of Wills do not take away a Cuſtom to devil 

n 8. | 


By the 29 Car. 2. chap. 3. Any Eſtate held pur auter vie, or tit 
Life of anotber, fhall be deviſeable by Will. 

But all Deviſes f Lands and Tenements deviſeable either by tit 

Statutes of Wills or by force of Cuſtom muſt be in Writing, Signet 
the Deviſor, or ſome other in his Preſence by bis Direction, and WF 
1 in His Preſence by Three Witneſſes at leaſt, or elſe to be utter) 
Void. 

And by the ſaid Statute, No Deviſe in Writing ſhall be Revocabl 
but by Writing, Signed in the Preſence of Three or Four Wire 
or Elſe by Burning, Tearing or Cancelling by the Teſtator, or in ti 
Preſence by His Conſent, | 


A Will being written with the Teſtator's own Hand, and Begit 
() 3 Lev. 1. ning I A. B. Sc. was adjudged to be a Good * Signing. For te 
Statute does not direct whether the Signing ſhall be at Topor be. 


2 tom of the Will, Sealing is not Neceſſary, But if there iT 


De, 342. Sealing, it is a'Signing too. And Note, That it is not faid in 
Former Part of the Act That the Signing ſhall be in the Preſence 0 
Three Witneſſes, ; | 


If The Second Will cannot be found, and the Contents of it are 

akon; It is no Revocation of the Former Will. 57 
When a Deviſe is perfected By the Death of the Teſtator, It as 

much Alters the Property of Lands as Acts executed by Deed in His 

Libtime. \Hereby-Deſcents are prevented. And therefore He that 

takes Lands by t Deviſe 48 In the Nature of a Purchaſer. * $0 that (x) Lit. 165. 

when one Seiſed In Fee Deviſeth In Tail, for Life Or Years, The 1 Inſt. 111. a, 


i. 


neviſce may Enter; for the Freehold or Intereſt in Law is in the 
Neviſce before He Doth Enter. The Executors have nothing to do ; 
in this Cale; and therefore Their Aſſent is not to be Expected. 
There are many Things Good by a Deuiſe which are not Good by 
„ may by Will Give Lands to His » Wife; becauſe the De- G)) Lit. 163. 
viſe does not take Effect till after the Deceaſe of the Husband. If * Init. 112. b. 
one Noth Deviſe, That after the Deceaſe of his Wife His Son and 
Heir ſhall Have the Houſe wherein he Dwells, * ſhe ſhall have it (=) Terms of 
for Her Life, tho' not Deviſed unto Her by Expreſs Words. Yet a 3 * 
Feme-Covert Seiſed of Lands in Fee cannot Deviſe Them to Her Noy's Max. 
Husband, becauſe at the making of the Will She was under the (5) Lit _ 
Power of Her Husband ; and the Law intendeth that She made ſuch ! Inff. 1 12. , 
a Will by - of Her Husband. [See of Hushband and Wife, 
Book 1. chap. 6. | | | 

The 5 Grant and the Laſt Will is of Greateſt Force. For a 


Will may be Counter manded by a Later Will, even till the Time 
of the Death of the Deviſor. | | 


A Deviſe or Teſtament 1s to be? Favourably Expounded accord- (2) Lit. 586. 
ng tothe Meaning of the Deviſor or Teſtator. And therefore if one 3 
doth Deviſe by His Will All His Lands and Tenements, By Vertue viſe. 


viſe. 


the Word Tenements Even Thoſe Lands ſhall paſs which the Devi- 1 Inf. 112. b. 
ſor hath in Reverſion. Now I 


If Lands are Deviſed to a Man For Ever, or to Him and His Aſ- 99- 

aus For Ever (without the Word Heirs) The Deviſee ſhall Have a . 

kee-ſimple, If He Deviſe His Lands to Another 4 To do with it as Law. v. De- 
e pleaſeth, This is a Fee-ſimple. yoo. 


If one by His Laſt Will and Teſtament Deviſeth Lands or Tene- 8 2 


ents To a Man and His Heirs Male, This is an Eſtate in Tail (2) 5 — of 
na Will, The Law ſupplying the Words, Of His Body. * 


Deviſe. 


Ifa Leaſe for Tears is given by Teſtament to One and His I Heirs, (e) Int. 25l. 
the Heir ſhall Have it; for Heir is a Name of Purchaſe in this Cafe. 1 
But if It Had been the Heirs Males of His Body, the Executors ſhall vi. 


wet; for a Term cannot be Entail'd. A Leaſe for Years may be / Noy's 

** led . . - Max. 49, 99. 
"ed for Life with a £ Remainder over. ü 10 Rep. 87. 

any Words in a Will do make a! Condition, which make no ! Roll. Abr. 


dition in a Deed, as before Hath been Obſerved:- [See Of Condj- (r)8 Rep, 
ons, 1 * | 95, 96. 
In Will where there are ! Divers Deviſes of the ſame Thing, c. 47- 


te Laſt Deviſe taketh Place, (Qu.) 4 7 lab 


(Init. 


n theſe Inſt {t Ot he Conſtruction of a Deviſe 236; Þ: 
nta Deed > 15667 (amongſt Others) The Conſtruction of a Deviſe 1 


— — _ 
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When you intend to Deviſe your Lands by Will, 1. Make it by inſt AE 
bod Advice while you are in perfect Health. 2. If your Will con- ©) 3 Keb. 
hs Inheritance make it Indented, and leave one Part with a Frens 

ef 


* 


— 


of Papiſts in One of the Courts of Record at Weſtminſter, or at the 


ved, That there are Divers other Kinds of Deeds. For every Aer 


(!) 2 Rep. 3,9. 
5 Nep. 119. 
11 Rep. 27, 


28. 
2 Roll. Abr. 


2 Inſt. 48 Zo 

1 Roll. Abr. 
687. | 
(n) 5 Rep. 

I 19. 

10 Rep. 92- 
11 Rep. 27, 
28. 

1 Inſt. 225+ 4+ 
1 Cro. 626, 
627. 

3 Cro. 399. 

2 Roll. Abr. 
28, 29. 

(o) 5 Rep. 25, 
1-19. 

11 Rep. 28. 

2 Roll. Abr. 


30. 
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leſt after your Death It be Suppreſſed.” 3. At the Time of the Ph. 
lication of your Will call Three Credible Witneſſes at leaſt to Sub. 
ſcribe their Names to it in your Preſence, [See the 29 Car, 2. chap 

4. If it may be, Let the whole Will be Written 1n one Hand, 4 
in One Parchment or Paper for Fear of Alteration. 5. Let the Han 
and Seal of the Deviſor be ſet to it. 6. If it be in ſeveral Parts Ls 
the Deviſor's Hand and Seal, and the Names of the Witneſſez he 
Subſcribed to each Part. 7. If there be Any Interlining or Raſure in 
the Will, Let a Memorandum be made of it. 8. If you make 2 
Revocation of your Will make it by Writing with Good Adi 
[See again 29 Car. 2. chap. 3. TY 


y the 3 & 4 W. & M. chap. 14. An Act To Relieve Credii 
againſt Fraudulent Deviſes, It is Enacted, That AY Wills concern 
Lands, or any Remts, Dos Term or Charge out of the fone 
whereof the Deviſors ſhall be Seiſed in Fee-fimple, in Poſſeſſion, he. 
verſion or Remainder, ſhall be Deemed To be Fraudulent and Vit 
againſt Creditors upon Bonds or other Specialties, their Execut; 
Adminiflrators, &c. And ſuch Greditors ſhall Have their Action of 
Debt againſt the Heirs at Law and ſuch Deviſees jointly. 

Deviſees made liable by this Act ſhall be made chargeable as the Heir 
Law is by Force of this Act, tho the. Land Deviſed be Aliened bent 
Action brought. [See 2 Danv. Abridg. Tit. Deviſes.| 


See the 2 Ann, chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. for 
Regiſtring Wills, &*c. that Concern Lands in the County of Tyl, 
7 Ann. chap. 20. For Regiſtring Wills, & c. that concern Lands i 
the County of Middleſex. 3 Georg. chap. 18. For Inrolling Will 


Quarter-Seſſions where the Manors, Lands, &c. Lie, within S 
Months after the Teſtator's Death. | 
Theſe are the ſeveral Sorts of Conveyances, Yet it is to be Obſer- 


ment in Writing Sealed and Delivered Is a Deed ; as Commiſſons, 
Authorities, Licences, and ſeveral other Inſtruments concerning Mer 
chants and other Affairs. I come now to ſhew. 

5. How Deeds are made Void. 

1 Tho' a Deed is well made, Sealed and Delivered, and well Te- 
ſtified by Witneſſes, yet it may be made void, when Got by Cm 
Agreement or Fraud; or when Got by Force or by putting into! 
Juſt * Fear of One's Perſon, or by Dureſs or Impriſonment; or! 
may be made Void by Reaſon of Infancy or Coverture, or Unſount 
neſs of Mind. For Incertainty, By Diſagreement of Him for whole 
Uſe, c. by ® Raſure or Interlining without Conſent; A Raſute d 
Interlining ſhall be preſumed to be made at the Time of making the 
Deed, if the contrary is not proved. By Breaking off the Seal, Dj 
Concord, Releaſe, &c. By Judgment of Court. / 

Having now ſnewed How Property in Lands may be gain'd B Ot 
corny: Deſcent and Purchaſe, I proceed to ſet forth How Proper 
ty in Lands may be gain'd by Preſcriptionand Eſcheat. 


IV, 


1 
9 FIG wy * 
* * . 
* © 
7 


7 0 


5 * Preſcription is a Title by Uſe and Time, allow'd by Law. By Preſcrip- 


ſes a Deſcent or Purchaſe Originally. 9 T 
tle to an Inheritance, The Time by . | 2 23 Le (2) r Inſt. 


there is no Memory of Man to the Contrary ; which is no Limited (% Lit. 170. 
I Inſt. 115. a. 


Time, By Statutes Preſcription may be within M 

[ Lat | emory. 

A Preſcription properly ſo called, (as It relates to an Inheritance) a Inf 95,96, 
238, 653. 


to be Time out of Mind, and is for th . 
made in the Name of a certain Parton and EB Aber 5 ee © Lie. 70, 
whoſe Eſtate He has, or of a Body Politick and their a or 3 _ 
+5 when FJ. S. Seiſed of the Manor of D. in Fee, ſhew ” 2 . 
his Anceſtors, and all Thoſe whoſe Eſtate he hath in the laid * Hg * 
au, bare Time out of Mind of Man Had and Uſed to have Ma- 387, bl. 
mon of Paſture, Oc. in ſuch a Place, (being the Land of An 3 _ 
W :crtaining to the ſaid Manor. Tenant in Fee- ſimple ou 1 2 as ap- 
in his own Name: Tenant for Life, Years, At Will 575 * * 
him who hath Fee. i Natural Perſons cannot gain or "oh : ame of 
2 General Preſcription from their Anceſtors ; tho' Bodies P woes ged by 
gain or be bound by Preſcription only. He that would h are 
that lies in Grant by Preſcription, mult preſcribe in him if a Thing 
Anceſtors, whoſe Heir he is by Deſcent ; not in himſelf * my 
whoſe Eſtate he has; (unleſs 4 Que Eſtate is but a Co oy ne 
the Thing claim'd by Preſcription, as in the former Caſl iro to 
not have Their Eſtate that lies in Grant without = : = 3 
to be ſhew*d to the Court. But of Things that are » Which, ought 
* e . Tenements, It is Otherwiſe; e 1 ate 
c might paſs without Deed. ” ; | : , 
which cannot be raiſed by Crane AK "iſ & „ 4 oa 
— Sy By 1 ption, but only to 1 _ . ener e 
nd, It Relates to a / Fee- ſimpl 3 
den 16" dee I am freak nah yo 200d 642, op 5 4 Rep 
uſom is Locals and is al ledged in no Perſon; but is within ſome ! Init. 
Manor or other Place: As That T. erlon; but is within ſome ! Init. 113. b. 
. within the Manor of 4 th wal Me Haid e Rep 5 
nor have had and uſed to have Ct : 
41 — of the 4 ord, Parcel of the 8 8 nn. 
us it muſt be when a Copyholder EY 3 
Lird, For a Copyholder c = A 5a Cuſtom againſt his 
Ko eee ee dene Tae 
518 Allow'd for Ne Llenure. erefore 
her Profit in 4 - Ie , wy claimeth Common or 
* Lord of the Manor, (vis F That TTY 798 "Re 
al his Anceſtors, and all Thofe whoſ rd ot the Manor and 
C.. Caf Oc. in ſuch a Place for Themſelves gh: Se Are Bot 
a % om (I ſay) is Local, and Alledged in no Perſon : 2 
the N. 1 Thom who cannot Preſcribe 1n their A Lets you 
r of « Town, De. Al- 
ay be alledged when It is referr'd to Inſenſible Things, 


28 That all ſuch Lands are Deviſeable, Ge. 
| But 


mn. 


(p) Preſeript; 
rip? j | 
L Inſt, 113, 4 Fd Titulus ex U/a Q Tempore Sukſtantiam Capiens ex Authoritate Legis. 


8 R = 4 * 
e 3 s OW . 0 
* 
: * 
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(t) 1 Inft, 
113. b. 114 a. 


(u) 2 Roll. 
Abr. 265, 


(x) Lit. 3 10. 
1 Inſt. 114. b. 


(y) 2 Roll. 

A br. 264, 
265, 270. 

1 Ventr. 386. 
6 Rep. 60. 


(2) 7 Rep. 
28 


1 Inſt. 41. b. 
113. a. 114. 


La) 11nft. 


4 | 
2 Inſt, 653, 


54+ 
2 Roll. Abr. 


But to ſpeak in General of Cuſtoms and Preſcriptions Without h; 
ſtinction. | „ 1 
To Cuſtoms and Preſcriptions, * Poſſeſſion and Time are j 
bly tn Poſſeſſion muſt be 4-54 Continual and — 
Time (as hath been ſaid) by Common Law muſt be beyond the Me 
mory of Man, But if there 1s a Sufficient Proof by Record or Wi. 
ting to the Contrary, Then It is within the Memory of Man. [Te 
Of Cuſtoms in the Introdufion.] DEER 

A Preſcription muſt not be laid in an Uncertainty or in 4 
Disjunfive, nor againſt the Publick Good, as To do a Thing whit 
is a Nuſance, Ec. nor againſt Reaſon or Religion, nor as to a mer 
Negative. = | | 

* Tenants in Common may be By Preſcription 3 but not Joyny. 
nants, becauſe there is Survivorſhip betwixt Them; nor Tenansy 
Will. In that Cafe of Tenancy in Common One may make Tit t. 
Lands by Preſcription. ) An Attorney at Law may preſcribe Thy 
he and all the Attorneys of the Court have uſed to have Tim 
out of Mind ſuch a Privilege, Sc. Such a Preſcription may be in G 
neral z and It is called here a Preſcription, becauſe It is applied u 
Perſons, not to a Place. It may be laid in a Great many, where f 
tends but to claim an Eaſement or Diſcharge, not Matter of Inter 
and Profit. A Man may preſcribe 'That all the Inhabitants of th 
Pariſh have uſed to be Buried in the Churchyard, &'c. tho' they at 
nee e Th = 

No one can Preſcribe againſt the = King, where he hath an Fir 
Permanent, and a Certain Intereſt, nor againſt an Act of Parliament, 
None can Preſcribe directly to Goods and Chattels of Traytors, fe 
lons, Felons of Themſelves, Fugitives, of thoſe that are put in th 
Exigent, Deodands, Conuſance of Pleas to make a Corporation, u 
5 a Coroner, c. But one may make Title by Uſage or Pre 
ſcription only to Treaſure-Trove, Waifs, Eſtrays, Wreck of dea, Jo 
hold Pleas, Court-Leets, Hundreds, To have a Park, Warren, No. 
al Fiſhes, Fairs, Markets, Frank Foldage, the Keeping of a Gal, 
Toll, to have a Corporation by Preſcription, Sc. [See Of Frandiſes 
cha. 2. ante. | | | Ts 

The Title being Once Gain'd by Cuſtom or Preſcription, It ar 
not be loſt By © Interruption of the Poſſeſſion for Ten or Tem 
Years ; but it may be loſt By Inturruption in the Right; as if on 
hath had a Rent or Common By Preſcription, Unity of Poſſeſſion (0 
a Poſſeſſion of the Land with the Rent or Common) of as High 20 
Durable Eſtate, is an Interruption in the Right. A Modus Decimai 
being alledged by Preſcription for Tithes of Lambs; The Paymen 
of Tithe-Lamb in Specie for Twenty Years laſt paſt d1d not Deſiroſ 
the Preſcription. If one that hath Title to a Common by It 
ſcription taketh a Leaſe of the Land, After the Expiration of ie 
Leaſe, He may ſtill claim by Preſcription. For the Suſpenſion 9 
only of the Poſſeſſion. x oh 
- + Tho'a Houſe or Mill falleth by Default of the Owner, 0 


therwiſe, He may Rebuild it upon the ſame Foundation; * 


1 


ye — — 


(a) Multiplex Interruptio non tollit Preſcriptionem ſemel Obtentam. 2 Inſt. 654 
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Thoſe Things that were Appendant or Appurtenant to it ſhall con- 


tinue. 


A Corporation that hath Privileges by Grant or Preſcription, \ 


cho they are incorporated by Another Name, yet the New Body 
hall have all the Privileges that the old one had. [See of Corpo- 
vations, "Book 1. chap. 8.) © If a Court held by Preſcription is 6.) 2 Rol. 


Granted and Confirmed by the King's Letters Patents, This does 
not deſtroy the Preſcription; but the Court may be held by Pre- 
ſcription as before. (Qu.) And if one Claims any Thing by Pre- 
ſcription and alſo by Charter, if the Charter is not Contrary to thc 
Preſcription, it ſhall be good by way of Confirmation, as ſome 
rm. 
_ hath been ſaid Concerning Cuſtoms with Relation to Ads 
of Parliament, the ſame may be ſaid of Preſcriptions. [See Of Cu- 
fon in the Introduction, and of Tit hes, chap. 2. ante. 

[ ſhall ſpeak of the Time of Limitation of Writs and Actions 
when I come to Treat of Actions. [See Book 4. chap. 4.] I have ſpo- 
ken already of Title by Preſcription in Lands by Fine and Non-claim, 
and of the Title to Things Moveable by buying in Market-Overt, by 
Waif, Stray, Wrecks, £9. [See then at large Of Fines and Of Fran- 
cbiſes, ſupra. | | | 3 3 

By the Canon Law the utmoſt Limit of Preſcription is but Forty 
Years, But this Preſcription 1s not Allow'd by the Common Law. 

Now, upon what hath been ſaid concerning Preſcription, you may 
Obſerve, That a Preſcription properly ſo taken is a Title or Claim 


Abr. 271. 


(4) 2 Inſt. 
640.653, 654. 


of a real Intereſt of Profit in the Land of Another; which muſt be 


ſtrictly Pleaded according to certain Rules; and that they are not 
like Cuſtoms or 1mproper Preſcriptions that are by way of Diſcharge, 
or for Eaſements, or for Matters of Perſonal Exemption or Privilege, 


V. Property in Lands, & c. may be Acquired by Eſchear. Here 
the Inheritance is caſt upon the Lord, otherwiſe than by Deſcent or 
Purchaſe. Of which ſee in the next Chapter. | 

Thus Lands Tenements and Hereditaments may be Acquired by 
Occupancy, Deſcent, Purchaſe, Preſcription and Eſcheat. I proceed 
to ſhew how they may be N or Loſt, which may be call'd a 
Way of acquiring too in reſp 


Los. But the Method will be more diſtin if I do call it rather a 
Liſng than an Acquiring. | 


| By Eſcheat, 


ect of the Perſons that Gain by the 
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CHAP. IV. 


How FEftates in Lands, &c. may be Forfeited or Lif 

((wiz.) 1. By Alienation of a Particular Tenant. 2. j. 

" Alienation in Mortmain. 3. By Non-performance of 

Condition. 4. By Waſte. 5. By Bankruptcy. 6. By El. 
cheat. 7 By Diſſeiſin, Abatement, and Intruſion. 


How Eſtates T Ouching the Forfeiture of Lands, Tenements and Herediy. 
in Lands, . ments in Criminal Caſes, I ſhall ſpeak in the 4th Book unde 
feitedor the Title Forfeiture. Here I intend only to ſhew how Eſtates in 
Loſt, Lands, Sc. may be Loſt in Civil Caſes, as by the Alienation , 
Particular Tenant, By Alienation in Mortmain, By Non-performm 
of a Condition, By Waſte, By Bankruptcy, By Eſcheat,- By Diſſein 


Abatement and Intruſion. 


By Aliena= I. © An Alienation is a Transferring One's Right and Property u 
tion of Parti- another. But ſome Alienations are forbidden; as an Alienation by 
nant. 2 Particular Tenant; as by a Tenant for Life, &c. which infer; 
ü Forfeiture of the Eſtate. This Forfeiture may be either, 1. J 
(f) 1 Inſt, Pais, or in the County out of a Court of Record, as where a Par 
235. 2 1 5 cular Tenant (not being an Infant or Feme-Covert) maketh over! 
1 Greater Eſtate, that lieth in Livery, than he may lawfully make 
whereby the Remainder or Reverſion is diveſted. But in Caſe d 
the King it is a Forfeiture, tho* the Remainder or Reverſion is nt 
diveſted out of him. Therefore, if Leſſee for Life by Livery alen 
eth in Fee, or Leſſee for Life maketh a Leaſe for the Life of another 
or a Gift in Tail, it is a Forfeiture of his Eſtate, Thus it is if Te 
nant in Tail after Poſſibility of Iſſue extin&, Tenant by the Curteſy, 
Tenant in Dower, Tenant for another's Life, Tenant for Years, by 
Statute-Merchant, Staple or Elegit, do make a greater Eſtate than 
(:)4 Rep. 23. they lawfully may make. But if a Copyholder for Life Sure 
ders to the Uſe of another in Fee, this is no Forfeiture ; for the l- 
ſtate paſſeth by Surrender to the Lord, and not by Livery. A Patt 
cular Eſtate of any Thing that les in Grant cannot be Forfeited by 
Grant in Fee by Deed. For nothing can Paſs thereby but what maj 
lawfully paſs. 2. By Record, as by Alienation in levying a Fin, 
or ſuffering a Common Recovery of Lands, c. whether it diveſt tle 
Reverſion or Remainder, as in Caſe of Things lying in Livery, or dal 
not diveſt them, as in Caſe of Things lying in Grant, or by Clainny 
a Greater Eſtate in a Court of Record; by Afirming the Remalt 
der or Reverſion to be in a Stranger; as if a Stranger ſuppoſes ti 
Reverſion to be in Himſelf, and Tenant for Life confeſſeth the Adio, 
c. This is a Forfeiture. 
(n. Where there is a Forfeiture by Alienation of the Particular Tt 


1 * 67 nant, Eſtates by him made and mean Charges ſhall not be ary 


— 


(c) Nemo Debet Rem ſuam fine Facto aut Defectu ſus Amittere, I Inſt, 263. 4. 8 Rep. 9% 


Ch 4. Laws of England. 301 


See Of Fines and Recoveries, _ 3. ante; and as to Forfeiture of 
Cap bold Lands, See Of an Eſtate by Copy of Court-Roll, chap. 1. ante; 
5 to Forfeiture of Offices, See chap, 2. ante.] 


By the 11 H. 7. chap. 20. Certain Alienations made by the Wife of 
tie Lands of the Deceaſed Husband ſhall be void; and He to whom the 
Land ſhould come after the Death of the Wife may Emer, as if the 
Wife were Dead. | See 6 Ed. 1. chap. 7. 32 H.8. chap. 36.] 
See 14 Eliz. chap. 8. and of Recoveries, chap. 3. ante.] 


II. A Forfeiture of Lands, Oc. may be by Alienation in Mortmain, By Aliena- 

3 Mortmain (Mort-Main, a Dead Hand) is an Alienation of Lands nen Mort. 
and Tenements to any Corporation Sole or Aggregate, Eecleſiaſtical (i) 1 Ing. a. b. 
or Temporal. The Name of Mortmain is taken from the Effect; 2 Int. 75. 
becauſe the Lords (or Landlords) had nothing from the Alienee, no 
more than from a Dead Hand, For by Alienation in Mortmain 
they loſt their Eſcheats, and many Services which were heretofore 
Due. | 

An Appropriation of an Advowſon is a Mortmain, or a Grant of (0 F. N. B. 
an Advowſon in Fee to a Sole or Aggregate Corporation, and a Rent 223. 
Extinct by a Releaſe to a Corporation. But the Grant of an Annui- 4 5&4 
ty cannot be a Mortmain, becauſe 1t chargeth the Perſon only, nor 5 Rep. 56. 
an Appropriation of Tithes, becauſe they are Things merely Spiri- LB — 36 


tual; the Cognizance whereof Regularly belongs to the Eccleſiaſti- 2 Int. 361, 


| 640. 
cal Court. Kitch. 280. 


The Foundation of all the Statutes of Mortmain was Magna 
Charta, (viz._) the 9 H. 3. chap. 36. For, 


By the 9 H. 3. chap. 36. It ſhall not be Lawful from henceforth to 
am to Give His Lando to any Religious Houſe, and to Take the ſame 
Lind Again to Hold of the ſame Houſe, &c. upon pain that the Gift 
ball be void, and that the Land ſhall accrue to the Lord of the Fee. 


* This Statute 1s interpreted to extend to Lands which a religious * 2 Inft. 75. 
Houſe kept in their own Hands, tho' they gave them not back again 
to hold of the ſame Houſe. | 
but Eccleſiaſtical Perſons found means to creep out of this Statute. 
(viz, ) Religious Men, as Abbots, Priors and other Eccleſiaſtical Per- 
lons Regular, by purchaſing Lands holden of themſelves, or by Ta- 
ling Leaſes for a Long Term of Years, Sc. And Biſhops, Parſons, 
and other Eccleſiaſtical Perſons Secular, thought that they were out 
of this Statute. But then, 


3-4 the 7 Ed. 1. No Perſon Religious or Other whatſoever (Body 
Ultick, Eccleſiaſtical or Lay, Sole or Aggregate) ſhall Buy or Sell 
) Lands or Tenements, or under the Colour of Gift or Leaſe, or 
0 Reaſon of any other Title, Receive. the ſame, or by any other 
E Bac Engine ſhall preſume, To appropriate to Himſelf, whereby 
wo ands may in any wiſe come into Mortmain, under Pain of 
feiture of the ſame. And within the Tear after the Alienation, 
4 ext Lord of the Fee may Enter; and if He do not, then the 
Immediate Lord from Time to Time to have Half a Tear; and 
| R r 2 for 
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for Default of all the Meſne Lords, the King ſhall have the I. 
alienated for ever, and ſball infeoff others by certain Services, K.“ 


This Statute is to be underſtood of ſuch Inheritances as may 1, 
Holden; but of ſuch Inheritances as are not, holden, as Rent-Chargy 
Commons, Advowſons, & c. the King ſhall have them preſently hy 
a Favaurable Interpretation of the Statute. | 

But Eccleſiaſtical Perſons found out an Evaſion alſo of this Stay. 
becauſe it extended only to Gifts, Alienations and Conveyacy 
made between Them and Others. Therefore pretending a Title 
the Land (which they meant to get) they brought a Feigned 1; 
tion againſt the Tenant of the Land; and He by Conſent and Cd. 


Land, and enter'd by Judgment of Law. Wherefore, 


By Weſt. 2. or 13 Ed. 1. chap, 32. It ſhall be Enquired by the (un- 
try whether or no the Demandant had a Fuſt Title to the Land; a 


if ſo, then He ſhall recover Seiſin; but if otherwiſe, the Lord g 
the Fee ſhall Enter, &c. 85 
(0 2 Inft. All Actions brought for any Lands or Tenements, wherein 
429, 43% Freehold, Inheritance or a Long Term is recovered, are within thy 


Statute. | 

Recoveries alſo by Verdict, &. are within this Statute, as wel 
as Recoveries by Default, if they are had by Col luſion. 

Notwithſtanding all theſe Statutes, Eccleſiaſtical Perſons (not h. 
ing able to get Lands by Purchaſe, Gift, Leaſe or Recovery) pv 
cured Lands to be conveyed by Feoffment, or in other Manner, u 
(m) 2 Inſt. 5. divers Perſons and their Heirs, To the * Uſe of Them and Ther 
Succeſſors, by Reaſon whereof they took the Profits. But this ws 
barr'd by the following Statute, For, 


By the 15 Rich. 2. chap. 5. It is within the Compaſs of the 74.1. 
De Religiofis, To Convert any Land into a Church-yard without Li 
cence of the Chief Lords, tho done by the Sufferance and Aſſent if it 
Tenants. And no Feoffment, &c. 52 Lands and Tenements, 46 
voroſons or other Poſſeſſions to the Uſe of any Spiritual Perſon, 111 
whereof ſuch Spiritual Perſons take the Profits, ſpall hereafter be nit 
without Licence of the King and of the Lords, c. upon Pain of i 
elture, &c. $1955 06 | 
J The ſame Law ſhall 7 17 4 be of Lands, Advowſons, and oi 
Poſſeſpons Purchaſed by Guilds, Fraternities and Corporations, 0t 
their Uſe, | 

By the 23 H. 8. chap. 10. Feoffments, Fines, Recoveries, Deviſt 
7 of Lands, Tenements, and Hereditaments, in Truſt to the L 
Pariſb- Churches, Chappels, Church-wardens, Guilds, Compames, 1 
erected and made of Devotion, or by Common Aſſent of the People ui 
out any Corporqtion, or to the Uſes and Intents to bave perpetual Ob 
or a Continual Service of a Prieſt for Ever, or for Threeſare or K. 
ſeore Tears, or to ſuch like Uſes or Intents, to the Prejudice of tbe In | 
and to other Lords and Subjefts, as in Caſe where Lands are ali 
in Mortmain, ſball be utterly void. | 


p 


1n Infliture of the Book l 


luſion was to make Default, and thereupon they recovered js 


Ch 4. 3 + ams of England. ; 303 


provided, That ſuch Uſes and Intents may be Made and Declared 
7 Continue Twenty Tears from the Time of Limiting Them, and no 
longel. | 


This A& ſhall not prejudice Corporations, where there is a Cu- 

To Deviſe Lands in Mortmain; as in“ London, a Freeman (») Dr. & 
that is Reſident there, and pays Scot and Lot, may Deviſe All His _ 1. 
Leaſes and Lands in that City, or Part thereof, in Mortmain, with- 1 Roll. Abr. 
out Licence. [ See the 14 Car. 2. chap. 9. Concerning the Preſident 586. 
and Governors for the Poor in London and Weſtminſler,] 

This Statute Extends only To Superſtitious Uſes, Therefore * 
» notwithſtanding this or any of the aforeſaid Statutes, Any Man at (o)! Rep. 24, 
this Day may give Lands, Tenements or Hereditaments to any Per-; YR, _ 
{on or Perſons, and their Heirs, for finding a Preacher, Maintenance ir 
of a School, Relief of maimed Soldiers and the Poor, Reparation of 
Churches, Highways, Sc. or for any like Charitable Uſes. And it 
is Good Policy upon Every ſuch Eſtate to Reſerve a ſmall Rent to 
the Feoffor and His Heirs. For then the Feoffees ſhall be Seiſed to 
their own Uſe, and not to the Uſe of the Feoffor. Or it may be Pro- 
per to Expreſs ſome Conſideration of a Small Sum; and then the 
23 H. 8, cannot by any Pretence make void the Uſe. 

[See the 32 H. 8. chap. 1. and 34 H. 8. chap. 5. Of Wills. And 
See 39 Eliz. chap. 5. For the Erection of Hoſpitals and Houſes of 
Correction. 4.3 Eliz. chap. 4. Concerning Commiſſioners Authoriſed 
To enquire of Miſemploy ments of Lands and Goods Given To Cha- 
ntable Uſes. ] 


th Meth R 


by the 17 Car. 2. chap. 3. Owners of Impropriat 'ons, Tithes, &c. 
may annex the ſame To the Parſonage or Vicarage where They lie, or 
ettle Them in Truſt for the Curates, where the Parſonage is impro- 
priate and no Vicarage endowed, without any Licence of Mortmain. 

And if the Settled Maintenance of any Benefice with Cure ſhall not 
amount to One Hundred Pound per Annum Clear, The Incumbent may 
i; To Him and His Succeſſors, Lands, &c. without Licence in 

ortmain. 

By the 7 & 8 W. 3. chap. 37. The King may Licence Any Perſon 
r Bodies Politick To Alien in Mortmain, or To Purchaſe or Take 
in Mortmain (in Perpetuity or Otherwiſe) Any Lands, Tenements 
or Hereditament s whatſoever, of whomſoever the ſame are Holden, 
And ſuch Lands, &c. ſo Aliened or Purchaſed and Licenſed, ſhall 
wt be Subject to Any Forfeiture by Reaſon of ſuch Alienation or Pur- 
chaſe, [See the 18 Ed. 3. chap. 3. 

ly the 2 Ann. chap. 11. Any Perſon may veſt Lands, &c. In the 
Corporation For the Bounty of Queen Anne, By Deed Enroll'd ac- 
ending to the Statute of the 27 H. 8. chap. 16. or By Will, for Aug- 
nation of Churches, which Have not a Competent Proviſion. The 
ad Corporation alſo may Take and Purchaſe for the ſaid Purpoſes 
without Licence or Writ Ad Quod Damnum. [See 1 Georg. chap. 10.] 


( de the Statutes for the Diſſolution of Monaſteries, Chauntries, 
* 27 H. 8. chap. 28. 31 H. 8. chap. 13. 37 H. 8. chap. 4. 1 Ea. 
0 chap, 14, Oe. | | 

_ III. By 
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1 | III. B Non- Performance of a Condition (whether Expreſs Or y 
formance of plied by Law) Lands, c. may be Forfeited or Loſt. [See of pp" 
a Condition. Þ E | Io 1 
upon Condition, Book 2. chap. 1. Of the Forfeiture of Offer; 5 
Franchiſes, and Of Conditions, chap. 3. Ante. ] | 


By Waſte, IV. By Waſte; Therefore, 1. What is Waſte. 2. How are 
Forfeited in Va, l 7 3 FP Lang 

(p) x Inft, 1.2 Waſte, (Vaſtum d Vaſtaudo, To Waſte) is a Spoil or Def, a 
52 . 53-% on in ke Gardens or Orchards, Dove-houſes, Parks, Wan 
* 478. Fiſh-ponds, Trees, Woods, Land, Sc. to the Prejudice of the Hen 
2 oll. Rep. or of Him in Remainder or Reverſion. A Licence or Conſent j; * 
TY poſed here to be wanting [See Stat. of Marlbridg. chap, 2 
52 H. 3.chap. 23. and 2 Inſt. 145. ] The Leſſor by Law may — 


ſeaſonable Times to ſee whether Any Waſte is Committed. 4 


the Leſſee Hinders His Entring, The Leſſor may bring His Ade b 
the Caſe, | 
There are Two Kinds of Waſte, Voluntary and Permiſſive. iy. 
tary, By Commiſſien, or By pulling Down, &c. Permiſſive, by Nel % 
gence or Omiſſion, as in not Repairing. Both are Equally Injurioy n 
to Him that hath the Inheritance. W 


(4) 1 Inſt. 53. Waſte may be Committed in Houſes 1 By pulling Them Down, « 
NW By Suffering them To be Uncovered, whereby the Timber becons 
2 Inft. 145. d 
11 Rep. 81. rotten, But if the Houſe was uncovered when the Tenant enter d. 
is no Waſte in the Tenant to Suffer the Houſe to fall Down, By 
the Timber belongs to the Leſſor. If he pulls it down, It is Mae 
(HA Rep.” tho* it was Ruinous, unleſs he builds it up again. Alſo If Clit 
63, 64- Windows (tho' Glazed by the Tenant Himſelf) be broken Down q 
1 carried away, It 1s Waſle; for It is Part of the Houſe. The ſane; 
of New Chimney-pieces ; tho' in ſome Places They pretend a Cuſton 
togtake them Down within the Term, if they ſet up the Old Chin 
ney- pieces. Thus it is of Wainſcot faſtened by Nails, Screws or Irons 
put thro' Poſts or Walls, Benches, Doors, Furnaces, c. fix'd to the 
Houſe, Either By him in Remainder or Reverſion, or By the Tenant 
Himſelf. If Wainſcot, Benches, - Furnaces, &c. are not fix'd, They 
may be taken away at any Time. And a Fix'd Furnace may be ti 
2 ken away at any Time within the Term, if It is not fix'd to the 
2 Walls or Poſts of the Houſe. If one pulls Down a Malt-Mill, and 
Builds a Gorn-Mill, It is Waſte ; tho' the Corn-Mill is of Great 
Value. If the Tenant Builds a New Houſe, it is Waſte, [I Koll. A. 
507. contra. ] and then if he ſuffers That to be Waſted, it is a Nes 
(/)Plowd. Waſte. If the Houſe falls Down By / Tempeſt, or is Burnt by Light 
29: oy, Ding, or Thrown Down by Enemies, Cc. without the Fault of tit 
Inſt, 285, Tenan!, He ſhall not be charged with Waſte, * unleſs he Bound Him 
(7) Dr. h. ſelf by Covenant that he would leave it in as Good a Condition 4 
3 al. he Found it. But in this Caſe, or where the Houſe was ruinowdl 
Roll. Abr. his Coming in and falls Down, the Tenant * may build the fame? 
61 Inf. 53, gain with ſuch Materials as Remain, and with other Timber, wh 
4. We b. he may take Growing on the Premiſes. Vet he muſt not make tit 
1: Rep. 82. Houſe Leſſer or Larger than it was before; or Sell the Trees, an 
with the Money build it up; for the Sale is Waſte. If the Houſes 
Uncovered by a Tempeſt, the Tenant muſt in Convenient T ime le 
pair it. And tho' there is no Timber, Growing upon the Grow! 


(#) Lit. 71. yet the Tenant at his Peril muſt keep the Houſe from * 


— 
„ ä w 53 
_ 


h. 4. Lame of England. 

Tenant for Years is of Courſe bound to Suſtain or Repair the Houſe, 
If one ſuffers the Houſes to be-waſted, and then fells Timber to Re- 
ir Them, This is double Waſte. „But in many Caſes a Tenant for O) 1 Int. 

ife or Years may tell Timber to Repair, tho' He is not forced to 5 b 
it, As, if a Houſe is Ruinous at the Time of the Leaſe made, He 
is not Bound to Repair it; but if He cuts Down Timber, and doth 
Repair it, He may Juſtify it. For the Law doth Favour the Main- 
tenance of Houſes for the Habitation of Mankind. So if the Leſſor 
Covenants to Repair the Houſe, The Leſſee (if the Leſſor does not 
do it) may with Timber Growing on the Ground Repair it, tho' He 
cannot be Compelled to it. A Tenant may Dig for = Gravel or (=) 1 Inv. 
Clay (tho' no Fit was Open at the Time of the Leaſe) for Repara- **' hs 
tion of the Houſe, by the ſame Reaſon that He may Cut Down 'Tim- 
ber to Repair it. If the Houſe is burnt by Negligence or Miſchance, 
it is Waſte, [See the 6 Ann. chap. 3. Book 1. chap. 6. ante.] Thus 
of Waſte in Horſes. 

If a Tenant Cuts down or Deſtroys any Fruit-Trees Growing (0 1 Inft. 
in the Garden or Orchard, it is Waſte. But if ſuch Trees Grow * * 
Ig Part of the Ground out of the Garden or Orchard, it is no 
Wa 

If a Tenant of a Dove-Houſe, Park, Warren, Vi vary or Fiſh- (2) 1 Inſt. 
pond, Sc. does take ſo many Pigeons, Sc. as that ſufficient Store __ 
is not Left as He found there when He firſt Enter'd, it is Waſte. OM 


And to ſuffer the Park-Pales to decay, whereby the Deer are Loſt or 
Diſperſed, 1t 18 Waſte, 
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, to Waſte in Trees and Woods, © Trees are Parcel of the Inheri- (c) 4 Rep. 
tance ; and tho' they are excepted in a Leaſe, yet they are not Chat- _ 03. - 
tels. The Leſſor, after that he hath made a Leaſe for Life may 1 — * 
by Deed grant the Trees, or Reafonable Eſtovers out of Them, to 59, 81. 
another and his Heirs, and the ſame ſhall take Effect after the Death 
the Leſſee. But ſuch a Gift to a Stranger is void during the E- 

ate for Life; becauſe of the particular Prejudice it may be to the 

lee, Timber is Reſerv'd by Law to the Leſſor. Therefore if 
imber is cut down by a Leſſee, the Leſſor may take it away. 
Une Leſſee had only an Intereſt in Trees while ſtanding, as 1n the 
Fruit, Shrowd, e Ran Sc. On this Account, if He cuts down 
Tunder- Trees, (vig.) Oak, Aſh and Elm (which are Timber-Trees 
in all Places, except Elms on ſome Copyhold Eſtates) or Tops 

eur or doth any other Act, whereby the Timber may decay, 4 it (4) 1 Inft. 
E Waſte, And if the Leſſee has Covenanted to leave the Wood in as 33 * 
od Plight at the End of the Term as he found it, the Leſſor ſhall 
drelently have an Action of Covenant for cutting down the Tim- ( F. N. ;. 
3 tor now it is not poſſible for Him to perform the Covenant, or; Rep. 21. 
bee the Wood in as good a Plight as he found it. Otherwiſe, if 7 Rep. 15. 
E deb the Term the Leſſee doth Waſte in Houſes, For Thoſe may 
1 before the Term Expires. Alſo in Counties where Tim- 

25 carce, and Beech, & c. ſerves to build Houſes, they are to be 
| WG Timber, and to cut them down is Waſte, F If Timber- (f) 4 Rep. 
* 15 thrown down by the Wind, the Landlord or Leſſor ſhall 11 Rep. 81. 
„pe em. If a Tenant ſuffers the Young £ Germins to be deſtroy'd (30 1 Int... 
or does {tub them up, it is Deſtruction. To cut down 53.4. 
Beech, Birch, Aſh, Maple, &c. ſtanding in the Defence of 


the 


de deſtroyed, it is Deſtruction. And for all theſe and the like h;. 


(k) 1 Inſt. 


(3) 2 Roll. 
Abr. 817. 
(k) 1 Roll. 
Abr. 508. 


(0) 2 Roll. 
Abr. $14. 


( ?) 2 Roll. 
Abr. 815. 


(4) 1 Inſt, 


(Yr) 1 Inf. 
5 Rep. 12. 
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the Houſe is alſo Deſtruction. .: If there is a Quick-ſet Hedge of 
White-Thorn, and the Tenant or Leſſee Stubs it up, or Suffersj 10 


ſtructions an Action of Waſte lietb. For Waſte and Deſtructim i 
a large Senſe are Synonimous Terms. + Bah OY 
To turn Trees into“ Coals for Fuel, when there is ſufficient dat 
Wood, is Waſte. | k TS gy 1 
The Tenant may take ſufficient Wood to Repair Walls, pile 
Fences, Hedges, Ditches, as He found them; but not to make thy, 
a- new. And He may take ſufficient Plow-bote, Fire-bote and os 
Houſe-bote. [See of Common of Eſtovers, chap. 2. ante.] He m 
alſo cut down * Underwood at ſeaſonable Times. A Co vhold; 
without Cuſtom may cut down great Trees to repair His Coppbold 
Houſe, tho? this may be Reſtrained by Cuſtom ; or He may be ke. 
ſtrained to cut them down without Aſſignment of the Lord «© h; 
Bailiff, A Tenant alſo way cut down ! Dead Wood. [See n jþ 
22 Ed. 4. chap. 7. and the 35 H. 8. chap. 17. The Bill for the br 
ſervation of Woods. 1 Eliz. chap. 15. 13 Eliz, chap. 25. 43 U. 
chap. 7. 22 £9 23 Cnr. 2. chap. 7. 1 Georg. chap. 48. 5 Gan, 
/ AM. 

As to Waſte in Land. It is to be obſerved, That if a Tenn 

Converts Arable Land into Wood, or Wood into Arable Land, « 
Meadow into Arable, or Arable into Meadow, or Paſture into Arahl: 
it is Waſte, For it not only changeth the Courſe of the Husbandr, 
but the Proof of the Landlord's Eviderce of his Eſtate. If Ancien 
„ Meadow-Ground, beyond the Memory of Man, or Brook Meadoy, 
is plowed up, it is Waſte, But if Meadow-Ground hath been at ay 
Time Arable, or ſometimes Meadow and ſometimes Paſture, it 1s n 
Waſte to Plough it up. 7 Therefore ſuch Meadow muſt be Defendel 
from being Plow'd up by Covenant, (vis.) To pay ſo much a 
Acre (as Five Pounds an Acre, £E9c.) if the Tenant doth Plow it up, 
For an Abſolute Reſtraint to plow is Void ; becauſe Arable is to be 
preferr'd before Meadow. 7 It is Waſte to ſuffer a Wall of the Seato 
be in Decay, ſo that the Meadow or Marſh Ground is Surrounded, 
and rendered Unprofitable, by the Sea's flowing or reflowing, But f 
the Land is ſurrounded ſuddenly by the Violence of the Sea, ot 
ſion'd by a Tempeſt, without any Default of the Tenant, it 5 . 
Waſte that is Puniſhable. So it is if the Tenant does not Repair tit 
Walls or Banks againſt Rivers, or other Waters, whereby the Me: 
2 or Marſhes are ſurrounded, and become Ruſhy and Unt 
fitable. 
To Dig for Gravel, Lime, Clay, Stone, Brick, Earth, SC. or fi 
Mines of Metal, Coal, £c. hidden in the Earth, when the Mins 
were not Open when the Tenant came in, is Waſte ; except the C 
vel, Clay, &c. is for Reparation of the Houſe, 7 If One males! 
Leaſe of His Land for Life or Years, in which there is a Mine“ 
Coals, eg c. not mentioning any Mines in His Leaſe, the Tenant "i 
dig and take the Profit of ſuch Mines as were open at the Tim © 
the Leaſe made. But he cannot dig for any New Mine that 1 
not open; for that would be Waſte. And if there are open Mins, 
and the Owner makes a Leaſe of the Land with the Mines the 
this ſhall extend to the open Mines only. If there is no open . 
and the Leaſe is made of the Land with all Mines, the Ten 
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| W EG oi Ck 49 *p | A | | 
#7) 2 hath the Inheritance doth fear Waſte in any of the (0 F. N. 8. 
ſoregoing Inſtances, he may before any Waſte Done Have a Prohi- „ 
zefted to the Sheriff, That he ſhall not permit Waſte to be done | Int. . b. | 
the Tenant 3..and./then the Sheriff may take the Poſſe Comitards, 2 Init. 146, = 
and withſtand the Doing of it. Or He in Remainder or Reverſion 1 
ay have.an Inj unchion Out of the Chancery to ſtay the Walle. 1 He (70 2Inft | [ 
in tho, Reverſion,, either Perſonally ior by Another, may enter into _ ii 
the Houle or. Lands, Lett for Life or Years, to fee if Waſte is Com- 
ited... * & Patron may have 4 Prohibition to hinder a Parſon from (,); ,rep.49. 
cutting down Trees to his own Private Uſe. [See Of Addion of 2 Roll. Abr. 
Waſte, Book As chap. As | 819. 

2. The 'Forfeitufe and Judgment in Waſte appears in the foHow- 


ing Statute. F OT e's 


Jy the Statute 0 Glouceſter or 5 & 6 Ed. 1. chap. 5. The Party 
Cured f Waſte ſhall Forfeit the Thing Waſted, and Recompence 
brice ſo. much dt the Waſte is Taxed at, [See Weſt. 2. or the 13 
4. 1. chap. 14. and the 8 G 9 M. g. chap. 11. For Recovery of 
oſts, and alſo 11 F 12 . 3. chap. 4. F. 4. Concerning wilful 
alte in the Lands of Papiſts diſabled, c. J 2 


If Waſte is Done * Sparſim, or here and there in Woods, ſo much (#) + Ing; 
hall be recovered wherein the Waſte was done. And ſo in Houſes, * 
o many Rooms ſhall be Recovered wherein the Waſte was done. bo — 
But if the Waſte is Committed here and there throughout, all ſhall 
e Recovered, © ANT Sd ae eo tag es 
Regularly He that Enters or Recovers by Force of an Implied 
ndition, ſhall not avoid precedent Incumbrances. But if a Te- (5) 1 fat. 
ant for Life Grants a Leaſe for Years, and afterwards doth Waſte, 33. b. 234. a, 
nd the Leſſor recovers in an Action of Waſte againſt the Tenant for 
Lite, He ſhall avoid the Leafe made before the Waſte done; becauſe 
te Action of Waſte muſt of Neceſſity be brought againſt the Leſſee 
or Life to recover the Place waſted 3 which muſt bind the Leſſee for 
ears. A Precedent Rent granted out of the Land ſhall not be a- 
oded, For if Leſſee for Life Grants a Rent-charge, and after- 
vards doth Waſte, and the Leſſor recovers in an Action of Waſte, he 
all hold the Land charg'd during the Life of Tenant for Life. But 
Up Rent was Granted after the Waſte done, the Leſſor ſhall A- 

1 8 5 
None ſhall have Judgment to Recover in an Action of Waſte, 
There the Waſte is of = ſmall Value. Yet the Law will Take No- (+): in. 
e of Waſte in Trees to the Value of Three Shillings and Four 1 
die, and ſuffer Judgment. And many Things together may make 
"*t0 a Value, and amount to a F orftirure, | 
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6 Det Cautela quam Medela. 2 Inſt. 299. 
inimis Non Curat Lex, I Inſt. 54. a» 2 Inſt. 205, 


=] 


(a) 3 Inſt. 
11 Rep. 4 
3. Lutw. 116, 
1 Lev. 268. 


By Bankrupe- 


6 50 4Inſt. | 


. © Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and Bit 
2. ings, is a Good Cauſe of Deprivation. Some ſay an Action of h 
Caſe will lye for Dilapidations, N 


— 


— 


V. Lands and Tenements may be Loft by Bankriptcy. The 
1. Who may be a Bankrupt, and what A#s make a 2 * 
are Lands and Tenements Forfeited or Loſt by Bankruptcy. 

1. A$ankrupt (from * Banque à Table, and Noire the Sin 
the Table that was fixed in the Earth) is deſcribed by our $4, 
Law; and is He or She that hath gotten other Men's Goods jy 
His or Her Hands, and hides 1n order to deceive His or Her Cr. 


tors. But more particularly, 
By the 13 Eliz. chap. 7. If any Perſon that hath uſed the 
of Wa hone, and ſought His Living by Buying 2 Lin 
roſs, or by Retail, or ol uſe the Trade of a Scrivener, Receniy 
other Men's Money,. and doth Depart the Realm, or begins to keed Bi 
or Her Houſe, or otherwiſe abſents Himſelf or Herſelf, or fuſer: bin 
or Herſelf willingly to be r Outlaw'd or Impri ſon d wie 
77 or Lawful Cauſe, &c. to the Intent to Defraud Creditors fl 
e deem'd a Bankrupt. [Sec 2 Rep. 25, 26.] | 
The 1 Jac. 1. chap. 15. is to theſame Effect: And adds moreny 
That if any Perſon that hath uſed the Trade of Merchandiſe, &, fi 
willingly and fraudulently procure Him or Herſelf to be arreſted, ar li 
or Her Goods to be Attached or Sequeſtred, or does Depart from Hin 
Her Dwelling Houſe, or makes or cauſes to be made any Frauturs 
Grant or Conveyance of His Lands, Tenements, Goods or Chattel; 1 
the Intent to Defraud His or Her Creditors, or being arreſted fir I 
Hall lie in Priſon Siæ Months or more upon the Arreſt, ſhall be adult 


a Bankrupt. 


The 21 Jac, 1. chap. 19. adds further, F Perſons uſing the Tad: I 
of Merchandiſe (as 3 and Seri venere, who ſhall either h I.! 
elves or others obtain any Protection (except by Privilege 7 paris * 
ment) [See 7 Ann. chap. 12.] or ſhall by Petition or Bill endeavnn i 47 
Compel their Creditors to take leſs than their due Debts, or to gut tl, 
Time for the Payment thereof; or being arreſted for Debt, ſhall 7 dee 
the Arreſt lie in Priſon Two Months, or more, or being arre(ed ſi | 
a Juſt Debt of a Hundred Pounds or more ſhall Eſcape out of PHH E: 
ſhall be adjudged a Bankrupt. [See 10 Ann. chap. 15, Whereby the 
Clauſe of, Being Indebted in a Hundred Pounds, and not poi a 
er Compounding for the ſame within Six Months after the ſame ſul Li 
* Grow Due, and the Debtor arreſted, or within Six Months after \ 
Original Writ ſued out and Notice given; or procuring His 0 fi une 
Enlargement by putting in Common or Hired Bail; ſhall be adjug . 
* @ Bankrupt from the Time of His or Her ſaid Firſt Arreſt ;, is Repei 1 
ed; And the Act of the 21 Fac. 1. chap. 19. and all other AG, Y By 
far forth as they relate to the ſaid Deſcriptions of a Bankrupt "ny 
made Void. | rup 
hai 
A Single Act is enough to make a Bankrupt, I x | 
i the 


—_ 3 * — n 


L | 
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(b) Inter eft Reipuplica ne Quis re ſua male utatur, 6 Rep. 37» 


Ch. 4. Laws of | England. 5 309 
— Pf | ; a © 
By this Act of the 21 Jac. 1. chap. 19; All Statutes concerning 
Bankrupts Extend to Strangers Born, as well Aliens as Denizens, as 

Efednally as 0 natural Born Subjefts. And they alſo, are capable 

of che Benefits allow'd to other Creditors, % 


dee the Notes e upon theſe Acts. 1 Danv. Abr. 686, 
' 688, 689, Co P | | 

85 is not Buying or Selling of Land, but of Perſonal Things that 

may make a Bankrupt, nor is it Buying only or Selling only, but 

both Buying and Selling. Not one ſingle Act of * eng and Selling, 

but where one gets his Livelihood by it. ſuch as live on their ma- 

nu] Labour only, as Husbandmen, Labourers, Handy-Crafts-Men, 

are not Trades within the Statutes. But ſuch as buy Wares and 

Convert them into Saleable Commodities, and get their Liveli- 

hood by Buying and Selling, may be Bankrupts within the Statutes ; 

a © Shoemaker, Lockſmith, Clothier, c. But not an 4 Inn- keeper; ( 3 Cro.31. 


for He doth not properly Sell what He Buys ; but utters it at ſuch 640, 5. 


- 


reaſonable Rates as he thinks fit, with reſpect to Attendance of Ser- 1 Danv. Abr. 
686, 687: 


vants, Oc 6 


A Feme-Covert Sole Merchant may be a Bankrupt; and ſo ſhall 
her Husband upon that Account. 


by the 5 Georg. ch ap. 24. Perſons Dealing as Bankers, Brokers 
and Factors, may be liable to the Statutes concerning Bankrupt s. 


By the 14 Car. 2. chap. 24. No Perſons Adventurers for putting 
into the Eaſt-India r Guinea Company, or the Royal Fiſhing Trade, 

al be taken to be Traders within any of the Statutes of Bankrupts, 
Provided that Perſons Trading in any other way than the ſaid Coni- 
panies, or Fiſhing Trade, ſhall be liable to Bankruptcy. | 

hb the 7 Ann. chap. 7. Members of the Bank of England ſhall not 
le adjudged liable to the Statutes of Bankrupt s. | | 
y the 9 Ann. chap, 21. 3 Georg. chap. 9. Members of the South- 
der Company ſhall not be liable to the Statutes of Bankrupts. 
hy the 5 Georg, chap. 24. No Farmer, Grazier or Drover of Cat- 
tle, or Receiver-General of Taxes Granted by Parliament, ſhall be 
deen d a Bankrupt, = 3 . = 

by the 6 Georg, chap. 4. No Perſon concerned about Circulating 
Exchequer-Bills ſhall be liable to the Statutes of Brankruptcy. 


2, How are Lands, Tenements and Hereditaments Forfeited and 
Lit by Bankruptcy ? PE: | MY 

When a Commiſſion iſſueth forth to ſome Honeſt and Wiſe Men 
under the Great Seal, upon Complaint made to the Lord Chancellor, 
&c, by a Creditor in Writing, whoſe Debt amounts to the Sum of 
100 J. at leaſt, or by Two Creditors whoſe Debts amount to 150. J. 
and upwards, or by three or more Creditors whoſe Debts amount 
12001. and upwards, againſt any Perſon or Perſons being Bank- 
Wt, [See the 7 Georg. chap. 31. ] and after that Five Proclamations 
bare been made for the Bankrupt to appear at the Meetings aſſign'd 
by the Commiſſioners, and the Bankrupt's Trade, Acts of Bankrupt- 
J, and his Fate and Debts are diſcovered by the Examination of 


ihe Bankrupt himſelf, his Wife and other Witneſſes, and the Credi— 
88 2 tors 


| — —ä4—¹ä 


* 


— 
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tors are Sworn as to the Value of their Debts, &. according toi 

13 Eliz. chap. 7. 1 Fac. 1. chap. 15. 21 Fac. T. chap. 19. but ne, 
particularly accord ing the 5 Georg. chap. 24. by which a Cen 
cate of the Bankrupt's Conformity fm all Things is to be made 9 
Lord Chancellor, c. Then by Vertue of one or more of thoſe di. 
tutes the Commiſſioners may ſell all the Bankrupt's Lands, Gt. i 
his own Poſſeſſion at the Time of his becoming Bankrupt, w ether i 
. Fee-ſimple, Fee-tail, for Life or Years, Freehold or Copyhold 9. 

wards '/ bi of his Debts. The Commiſſioners may fell Emi, 
Lands (except ſuch whereof the Remainder or Reverſion is in tt 
King, of the Gift or Proviſion of the King) and ſuch Sale ſhall h 
good againft the Bankrupt or his Iſſue, and all in Remainder org 
verſion, if the Bankrupt might cut off ſuch Eſtate by Common be. 
covery, or otherwife by any Act whatſoever. Alſo Lands, &«, ty 
came to the Bankrupt after he was a Bankrupt (if Debts du x: 
not ſatisfied) may be ſold in like Manner. 


The Statutes do not extend to any Lands, c. convey'd But E 
Fide by the Bankrupt before He became a Bankrupt; nor to the Land WD 


Purchasd. of One that is a Bankrupt, by an Act done, unlek 1 
Commiſſion to prove Him a Bankrupt is ſued forth within Fin 
Years after He or She ſhall become Bankrupt. But if any Bank 
rupt ſhall Convey, or cauſe to be Convey'd, to his Children, « 
to any other Perſon, Lands or Goods (except the ſame ſhall h 
Transferr'd upon Marriage of any Child, [See 5 Georg. chap. 2. 
or upon ſome valuable Conſideration) The Commiſſioners may di- 
poſe thereof. 

All Fraudulent Conveyances to deceive Creditors are within thel 
Statutes. [See the 13 Eliz. chap. 5. 27 Eliz. chap. 4.] 

If a Bankrupt hath Mortgaged any Lands to another, the Con 
miſſioners have Power to aſſign a Perſon to make a Tender and Py: 
ment of the Money. And after ſuch Tender and Payment, The 
ſhall have Power to ſell the Eſtate. Lands, &*c. whereof the Bark 
rupt is joyntly ſeiſed may be Sold, (as to his Moiety) by the Cum 
miſſioners. | 

If a Bankrupt hath Land in the Right of his Wife, it may b 
Sold during the Coverture. The Dower of a Bankrupt's Wiſe ca 
not be ſold. Otherwiſe, if ſhe marries one that is a Bankrupt. (| 
fices of Truſt which are annexed to the Perſon, cannot be fold; bit 
oe of Inheritance, as Keeper of a Foreſt, Warden of the Fl 

"5; . "oy 

When the Bankrupt's Lands are ſold by the Commiſſioners, Ti 
muſt be fold by Deed Indented and Inroll'd in one of the Courts6 
Record at Weſtminſter. 


By the 5 Georg. chap. 24. Upon Petition, The Lord Chancellu, 8 
may order the Commiſſions, Depoſitions and Proceedings thereupon 10 
Entred of Record, to Enable Purchaſers under Commiſſions to make uf 
their Right and Title to the Lands Purchaſed. A Copy of which L 
cord may be given in Evidence to prove the Commiſſion and Bankrup!9 ; | 
the Perſon, in caſe of the Death of the Witneſſes, or the Loſs of 

Original Proceedings, | 


The 


* 22 , 1 : — 1 2 
„ 1 . . 1 
1 — 7 _ ® . 1 
04> — Aa | 
7 — 7 1 * * 4 : 4 * ® * 
5 3 * 
| a | 7 N 4 
1 
6 
—_— . „ 5 * 4 _ : 2 
4 . . M6 * , * % = 22 o AL © * — PL „„ „„ 


Ihe Commiſſioners alſo, Sc. Have Power by the aforeſaid Sa- 
nter, to Gifpoſe of the Bankrupt's Perſonal Eftate, or His Goods and 
camel, which he had and was poſſeſſed of at the Time of his be- 
coming a Bankrupt, tho” the Bankrupt ſells them in Market-Overt, 
For the Sale of the Commiſſioners ſhall have Relation to the firſt Act 
of Bankruptcy. But no Debtor of a Bankrupt ſhall be in Danger for 
paying a Debt due to the Bankrupt before He had Notice that he 
as become a Bankrupt by the 1 Fac. 1. "= 1 

Commiſſioners have Power to An over Debts due to the Bank- 
rupt 5 and the Aſſignees may bring Actions for the Recovery of 
them in their own Names, or Compound with the Debtors to the 
Bankrupt. See more eſpecially 5 Georg. chap. 24. If the Bankrupt 
makes his Debts payable to other Men, they are as liable as if they 
were payable to himſelf. | 5 

The Commiſſioners, or any other Perſon appointed by their War- 
rant, under the Hands and Seals of the greater Part of them, may 
break open the Houſe, Shops, Warehouſes, Trunks or Cheſts of the 
aid Bankrupt, where the Bankrupt, or any of his Goods or his Wri- 
tings, ſhall be, or be reputed to be, and then ſeiſe the Bankrupt and 
his Goods and Chattels, &c. and fend the Bankrupt to Priſon. 


By the 5 Georg. chap. 24. Where mutual Credit hath been given 
betwixt the Bankrupt and Others, and the Accounts are unbalanced, 
the Commiſſioners may adjuſt the Accounts, and the Balance or] be © 
paid accordingly. | See 3 Georg. chap. 12. and the 5 Georg. chap. 24. 
here the Bankrupt ſhall not upon Notice ſurrender himſelf to the 
Commiſſioners, Sc. and alſo Book 3. chap. 1. Tit. Felony. 


By the above-mention'd Statutes of Eliz. Fac. 1. and 5 Georg. 
he Commiſſioners (after the Bankrupt's Real and Perſonal Eſtate is 
pold) muſt make Diſtribution amongſt thoſe Creditors who came in 


ad Allowance is not above two hundred Pounds, or a leſſer Sum, 
put not above three Pounds, where the Bankrupt's Eſtate will not pay 
very Creditor eight Shillings in the Pound. But this muſt be upon 
ertüncate of the Commiſſioners and Creditors, to the Lord Chan- 
ellor, Goc. which Certificate muſt be Obtain'd without Contract or 
ecurity given as a Conſideration thereof. This Allowance or any 
vilege or Advantage, ſhall not extend to any Bankrupt whatſo- 
Fer, who ſhall upon Marriage of any of his Children give (when he 
s not able to pay his Debts) above the Value of 100 J. or who 
Nall loſe in one Day the Sum of 5 J. or in the whole the Sum of 
10“, Within a Year before he became a Bankrupt, in playing at any 
ame whatſoever. [See 5 Georg. chap. 24. ] 2 
ens and Denizens, gc. may come in as Creditors upon Diſtri- 
on If an Executor becomes a Bankrupt, a Legatee ſhall be re- 
A ö as a Creditor. A Surety or Bail may come in as Creditor, if 
7" * paid the Debt. One that hath a Debt nor yer payable may 
bs eved upon Allowance for Payment before the Time. But if 
el ruſts a Bankrupt, after he becomes a Bankrupt, He ſhall not be 
fed as a Creditor. [But ſee the 7 Georg. chap. 31.] A Mort- 


gagee 


belore Diſtribution, * to Contribute to the Charge of the ſaid Com- (Ce): Rep. 
miſion, having firſt allow'd the Bankrupt Five Pounds per Cent. out 133 
df the Neat Produce of all the Eſtate diſcovered by him, fo as the ** . 


280 


312 


— 


(f)8 


121. 


By Efcheat. VI. Lands may be loſt by Eſcheat. 2 Eſcheat (from Eſcbeair, I 


(s) r Inite 13 cher, to fall) is when Lands fall by Accident to the Lord of who 


Py Difſeiſin, | VII. Lands may be Loſt by Diſſeiſin, Abatement and Intruſa. 
on, Diſſeiſin is a wrongful putting out of him that is actually fe 


Intr 
Oe. 


(4) 1 Inf. when a Man dieth ſeiſed of an Eſtate of Inheritance, and betv" 
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gagee is not 2 Creditor within the Statutes, and need not contri, 
to the Charges of the Commiſſion; for He is Safe without it. 80 5 
that hath a Pledge of the Bankrupt's Goods before he was a Bar 
rupt. But the Goods of another in the Bankrupt's Poſſeſſion and Dr 
. poſal, as if they were his own, ſhall be diſtributed as the Bank. 
rupt's own Goods; and he muſt come in as a Creditor. Thoſe y,, 
Attach the Goods of a Bankrupt muſt alſo come in as Creditor, ? 
In the Diſtribution of the Bankrupt's Eſtate, no more Reſpeq fall 
be had unto. Debts upon Judgments, Recognizances, Specialties with 
Penalties, Gc. than to other Debts. But the King ſhall be pref; 
before a private Perſon, If the Debts cannot be fully paid, ei 
one of the Creditors muſt have a Share, Rate and Rate a like, Atl 
10g to the Quamity af-hig J&bf.7 1 G2 5 | 
If the Offender happens to die before Diſtribution, yet nevenhe. 
leſs the Commiſſioners may proceed to execute the ſaid Commiſion 
concerning the Bankrupt's Lands, Tenements, Hereditaments, Go 
and Chattels, in ſuch Sort as They might have done, if the Off. 
der had been Living. But the Commiſſioners muſt Account to Bs 
Heirs, Executors, £c. and pay the Overplus to them, in the fim 
Manner as to the Bankrupt when Living. [See the 13 Elix. ch.] 
1 Fac. I. chap. 15. 21 Fac. I. chap. 19. 3 Georg. chap. 12. 5 Geo, 
chap. 24. 7 Georg. chap. 31. All which Statutes ſhall be beneficially 
conſtrued for the Aid and Relief of Creditors. ] 
lf the Commiſſion is not duly taken out, or if the Commiſſioner 
do not purſue their Commiſſion, the Party hath no other Remetj 
Rep. but to put in a F Traverſe contrary to the finding of the Commiſi 
ners, that he is a Bankrupt; and to ſay that he is not a Bankruy, 
[See where Commiſſioners may plead the general Iſſue, and whi 
thoſe acting under them muſt plead. Danv. Abr. 694.] 
If the Commiſſioners will not pay a Creditor his Ratable Part 
He may have an Action of Debt. But Relief may be had more pre- 
perly in Chancery, | ; 


By the 10 Ann. chap. 15. No Act, or Statutes diſcharging ay 
Bankrupt ſhall diſcharge any Partner in Trade with the Banknif 
at the Time He became a Bankrupt 5 nor one that was jointly Bund 
with the Bankrupt, &c. | See 5 Georg. chap. 24. 6 Georg. chap, 1. 
7 Georg. chap. 31. For his Diſcharge from all Actions, Oc. 


they are holden; as for want of Heir General or Special, or for E 
lony of his Tenant, whether the Judgment is becauſe of Outlavr, 
or to be Hang' d. Corruption of Blood makes the Eſcheat to tie 
Lord upon Attainder of Felony; becauſe the Eſtate cannot Deſcend 
But in Treaſon it is a Forfeiture to the King. [See of Eſcheats l 
Treaſon, Felony, & c. under the Title of Forfeitures, Book 4- chaps 5; 


u ſion, 


ſed of a Freehold. [See the 32 H. 8. chap. 33.] An Abatenen; 


b. 331.b, the Death and Entr 7 of the Heir, a Stranger doth Enter. An * 


Ch 5. Laws of England. = Ty 


{mis when Between the Death of Tenant for Life and the Entry of 
the Heir a Stranger doth Intrude. An Entry alſo upon the King's 
poſſeſſions is call*d an Intruſion. 2 
A Deforceament not only Comprehends theſe Three before- men- 
tion d; but a Deforceor is alſo where any One Holdeth Land where- 
unto Another hath Right by Deſcent or Purchaſe, [See of Fines, 
Chap. 3. ante. ] 

A Diſcontinuance taketh away an Entry only; but is always by 
Wrong. [See Book 4. chap. 3.]J 4 

An Uſurpation 18 when a Stranger preſents to a Church, and His 
Clerk is inſtituted, as before Obſerved : [See chap. 2. ante. ] or It may 
he when a Subject unjuſtly Uſes Royal Franchiſes. 5 

1A 1 (Pourpris, an Incloſure) is generally when any (3) 1 Ind. 38, 
Thing is Done to the Nuſance of the King's Demeſnes, the King's 272. 
Highways, Sc. by Encloſure or Building; endeavouring to make 
that Private which ought to be Publick. [See Of Nuſances, Book 4, 


chap. 4 q | 


A 
* 


Thus have I ſhewed How Eftates in Lands, Tenements or Here- 
ditaments may be Divided, How Acquired, and How They may be 
Forfeited or Loft. 
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Of Eftates in Goods and Chattels Perſonal. 


| C\Hattels (a French Word ſignifying Goods) are All Goods Of Enates in 


Moveable or Immoveable that are not Freehold ; and may 444-061; 


be either Real or Perſonal, The Word Bona includes them Both. fonal. 
lea, which concern the Reality, or Lands and Tenements, as Guar- (40 : Inf. 
Uanſhips, Leaſes of Lands, Ge. for Years, or At Will, The Intereſt 3 
i an Advowſon for one Turn, Intereſts by Statute-Merchant, Staple, 49, 50, 99. 
Elgit, &c. Of Theſe I have already Treated. Perſonal, as Gold, 
Sher, Plate, Jewels, Implements of Houſhold, and All Moveable 
ds whatſoever, Cattle of all Sorts, Corn ſown upon the Ground, 
Cauſe it comes not without Induſtry, and may be given by Will, 
Or lorfeited by Outlawry) Deeds, An Apprentice for Years, Ec. Theſe 
8 all'd Goods and Chattels Perſonal, becauſe They Belong 1mme- 
auch to the Perſon of a Man; and becauſe when they are wrong- 
uy detained, there is no other way to recover them than by a Per- 
r2 Action. But Charters or Evidences concerning Freehold, or ( Dyer 5. 
$4U0ns, or Deeds, being Things in Action, are not properly com- 5 Rep. 33. 


ended under the Words Goods and Chattels. Vet Writings 24 SAT 
nd for Money Lent are ſaid to be Chattels. Max. 50. 


h © Ownerſhip of a Perſonal Chattel is call'd a Property; And 


men we are ſaid be ” Poſſeſſed of Goods and Chattels, 3 (n) Noy's 
5 ea AK. 20. 


„ 
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Real or Perſonal; as to be Seiſed of a; Freehold. For no Eſtate q 
Inheritance or Freehold can be Term'd-Goods and Chattels. 
(0) 7 Rep. 9 One may Have an Abſolute or 4 Qualifled Property. Abſolg; 
T7, 1%. : f J ck Ge. but not in Cre 
11 Rep. 50. às in Hens, Geeſe; Ducks, Peacocks, not in Creatures ty 
Finch. 176, are Fere Nature, as Wild Beaſts; Fowls of the Air, Fiſhes of tle 92 
le. ck. 156, Ot in the Rivers, Partridges, Deer; Conies, Hares, Oc. And O 
. 371, 372. may have an abſolute Property in Things of a Baſe Nature, as Il. 
10 P. C. 68. ſtiffs, Hounds, Greyhounds and. Spaniels. But it is not Felony, 
ſteal Them; tho' an Indictment may be preferr'd for a Treſpab , 
an Action brought for Damages for taking them Away. A Qu. 
fied Property and Poſſeſſory is only for a Time, and may be obtained 
By Induſtey, as by taking Creatures Fere Nature, and making then 
Thives and then we have only a Property in them ſo long as th; 
remain Tame, and do not regain their Natural Liberty, and Haw ng: 
a Cuſtom of Returning. Of theſe Felony may be committed, Or 
| ſuch, a Property may be obtained by Reaſon of Impotency and Plus 
in Things wild by Nature; as of Young Hawks that are in my Ground, 
of Young Pigeons in the Neſt. And of theſe Felony may be con- 
mitted... And for thefe the Owner of the Soil ſhall have Aon of 
Treſpaſs, if thou pre taken when they cannot Fly. [See the 11 
H. 7. chap. 17. Concerning the Eggs of Swans.] Or a Qualified pr 
perty may be gain'd by Reaſon of Privilege of a Park, Warren, &. 
but one cannot bring an Action for Theſe, and ſay His Deer, H. 
Conies, Hares, Pheaſants, Partridges, c. For one Lach no Real Pn- 
perty in them, tho' they Belong to Him upon account of His Priv- 
lege for His Game and Pleaſure, Of theſe Felony cannot be Con- 
mitted ; unleſs Reduced to a Tameneſs, and known to be Tame hy 
the Offender. [See the Statutes againſt Deſtroying the Game, Hool; 
chap. 3. ] Deer chaſed out of a Park and followed by the Keeper with 
Freſh Purſuit, Fiſhes that are in Trunks, &c. remain in Poſſeſſion, 
and ſuch are a Property. But if Deer-get out of the Patk and Stray, or 
Conies out of the Warren, It is Lawful for any One to take them, 
[See of Larceny of the Goods of Angrber, poſt, Book 3. chap. l. 
Property is either of Things in Poſſeſſion or Action. In Poſeſun 
either Generally when no other can Have Them from me, or wit 
me, without my Act or Default; or Specially, when ſome other bath 
an Intereſt with me, or where there is a Property alſo in Another x 
well as in the Owner; as By Bailment, i. e. By Delivery of Thing 
to a Carrier, to an Inn-keeper to ſecure Goods to his Inn, Sc. Dj 
Goods Pledged or Pawned; By Goods Granted Conditionally ; U 


— 


8 


&c. In Adion, By an Intereſt to Sue at Law either for the Thins 
Themſelves or Damages for them, as for Debts, Wrongs, Oc. All 
theſe Things in Poſſzfjion or Action one may Have in His Own 
Right, or in the Right of Another, as Executor in Right of tle 
Teſtator, &c. [See the Difference betwixt a Poſſeſſion, a Charge ® 
4 13 Uſe, poſt, Of Felony againſt the Goods of a Subject, Buok 3 
Chap. 1. | 


CHAL 


Things Diſirain d; By Goods Demiſed or Leaſed out for a Ten, Bl 
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| How Eflates in Goods and Chattels may be Acquired, 
(viz.) 1. By the King's Prerogative. 2. By Gift. 
3 By Sale. 4. By Theft. 5. By Teſtament. 6. By 
Adminiſtration. 


States in Goods and Chattels may be Acquired, 1. By the King's How Efates 
Prerogative. 2. By Gift. 3. By Sale. 4. By Theft. 5. By in Goods and 
Teſtament. 6. By Adminiſtration. [See Sir Franc. Bacon's Ele- may be Ac- 


ments, &c. 72.4 quired, Oc. 


I, By the King's Prerogative. 

As by Deodands, Treaſure-Trove, Waiving, Straying, Wreck of By the 
the Sea, and by Forfeiture, [See Of Franchiſes and the ſeveral Li- 4. 55a 
berties of Seiſing Deodands, &c. ante, Book 2. chap. 3. As alſo of © 
Porfeitures, poſt, Book-4. chap. 5. at the End. ] 


II. By Gift. 

He by 67 the Transferring of Things Immoveable, (as Leaſes By cift. 
for Years, £9.) and of Things Moveable, to one another, may be 
underſtood. [See Of Grants, chap. 3. ante.] Such a Gift is ſome- 
times by the Act of the Party, as when one doth Give a Thing to 
another, tho* 7 abſent ; for the Property veſts in Him till He Diſ- 73) 3 Rep. 
agrees, Sometimes by Act of the Law; as when a Woman is Mar- 2% 27. 
ried, all her Goods and Chattels are given to the Husband by the 
Marriage. [See of Husband and Wife, Book 1. chap. 6.] or when 
One is made Executor, the Law gives all the Goods and Chattels of 
the Teſtator to the Executor. [See Of an Executor, infra. 

All Chattels-Real [But ſee 29 Car. 2. chap. 3.] or Perſonal may (4 Perk. 57: 
be Granted or Given without Deed, except in ſome ſpecial Caſes; Hob. 230. 
and a free Gift is good without a Conſideration. But if there is a 
General Gift of all one's Goods without Exception of Apparel, or ( 3 Rep. 
ther Things of Neceſſity, as Bedding, Cc. tho' it is by Deed, this“ . 
may Reaſonably be ſuſpected to be Fraudulent to Deceive Creditors, 

Oc, And tho? there may be a true Debt owing, &c. a Gift of All 
ones Goods in Satisfaction of the Debt, c. is void againſt other Cre- 
tors, Fc. tho? good againſt the Giver, His Executors or Adminiſtra- 
tors, For tho* it may be a Gift upon valuable Conſideration, yet it 
my not be done Bond Fide, as the Statute of the 13 Elis. chap. 5. 
„e require, [See the Statute in the Section Who may Prrchaſe and 

ey, chap. 1. ante.] By giving all one's Goods there ſeems to be 
*lecret Truſt and Confidence that the Donce ſhall deal favourably 
wu the Donor in reſpe& of His Poverty, or permit him, or ſome 
| other for His Benefit or Uſe, to be in Poſſeſſion, &c. And therefore 
we any Gift ſhall be made in Satisfaction of a Debt, let it be 

T 4 made, 


132 — 
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00 Doloſus ver ſatur in Gener aliÞus. 3 Rep. 80, 


By Sale. 


(/) Noy's 
Max. 87. 
Bacon's Ele. 


73s 


(2) 8 Rep. 
171. 
3 Rep. 82. 


(u) Nov's 
Max. 87. 
Hob. 41. 


(x) Noy's 
Max. 88, 


| Clauſuls Inconſuet ſemper Inducunt Su 


An Taſtatute of the Book I 


made, 1. In * Publick Manner before Neighbours, and not in pi 
vate. 2. Let the Goods and Chattels be Appraiſed to the Full Fug 
and the Gift made in Satisfaction of the Debt. 3. After the Gif ls 


the Donee take Poſſeſſion of them; for the Continuance of the pyg;; 
ſion in the Donor is a Sign of a Truſt. F e 
I [See the 3. H. 7. chap. 4. Concerning Deeds of Gift, of Good, 


and Chattels made in Truſt to the Uſe of the Grantor ;. and ſee th 


13 Elis. chap. 5. 


+ A Gift may be upon Condition. 5 
[See Of Election under Title Grants, chap. 3. ante. 


III. By Sale. a dot 

A Sale or Selling is a Transferring of the Property of Good; 2nd the 
Chattels from One to Another upon Valuable Conſideration. 40 
may be without a Conſideration ; / but a Sale can never be wi 
a Valuable Confideration. | See Of Bargain and Sale of Goodsard 


Chattels, chap. 3. ante.] A Man may fell his Goods at any Tine 


tho' he fears an Execution for Debt; except there is a Truſt hetyiy , 
the Parties, as that by paying the Money he may have the Go _ 
again; [See of Gift, frat and except the Writ of Execution is ( | 
livered to the Sheriff, Oc. for then by the 29 Car. 2. chap. 3. The 
Property of the Goods 1s bound from the Time of the Delivery, 
One came indebted to the King by Bond, and ſold a Leaſe fu 
Years for a valuable Conſideration : The Sale binds the King, becuſ: 
it was but a Chattel. The King's Debtor ſhall not be in a wi Tai, 
Condition than a 2 or Traytor, who may ſell his Goods a 
Chattels after the Felony or Treaſon committed, and before Con 


viction, for his Maintenance. [See Of Forfeiture in High Treuſn, * 
Book 4. chap. 5.1 | 2 

If one Agrees for Wares, 4 He muſt not carry them away be muß 
he hath paid for them, unleſs a Day of Payment 1s Allow'd Hin, | 
If the Bargain is, that you ſhall give me five Pounds for my Ho, Mora 


and you give me a Penny in Earneſt, which I accept, This is a fe- 

fe& Sale. If I fay I will ſell my Horſe for five Pounds, and You ſij _—n 
You will give me five Pounds, and preſently go to tell out the f. WW cn, 
ney to pay for him, I cannot Sell my Horſe to any other. Bu chat 
you do not pay me preſently, it is no Contract. If I ſell my Hoe of n 
for Money, I may keep Him till I am paid. And if a Horſe dies n na 
my Stable after I Sold Him, and before I have Delivered Him to the by | 


Buyer, I may notwithſtanding have an Action for my Money; Wi the 

cauſe the Property was in the Buyer. ing! 

| a ſuf 

By the 29 Car. 2. chap. 3. No contract for the Sale of Good:, u ung 

Ten Pounds or upwards, ſhall be Good, Except the Buyer adi, cap, 
receives Part of the Goods Sold, or Gives ſomething in Eameſ " 

bind the Bargain, or in ot of Payment, or ſome Note theredf i "WI 
Writing be made and Signed by the Party to be charged with the (ur 

tract, or by their Agents thereunto lawfully authorized. * 4 

In 

Inter, 

= " 2 

d. Rex 


Dona Clandeſtina ſunt ſemper — 4 Rep. 80. 
picionem. Ibid. 


+ Cujus Dare, Ejus t Diſponere, 2 Rep. 71. 7 Rep. 6. 
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And no Action hall be brought upon any Agreement That is not 
70 be performed. within the Space of a Tear from the making of the 
ſaid Agreement, unleſs. the Agreement upon which ſuch Action ſhall 
% brought, ſhallibe put in Writing, and Signed by the Party to be charg- 

erewit h. 

3 if any Agreement is for Wares Under Ten Pounds, and 
They are not to be delivered within the Year, 1t 1s void, unleſs put 
in Writing, tho' Earneſt be given, by the laſt part of the Statute, 
As to Agreements that are not to be performed within a Year, if no 
Day is ſet or the Time is uncertain, (as to pay a Sum at the Day of 
Death, Cc.) They are good notwithſtanding the Statute. For it 
doch not appear to the Contrary but that the Payment may be within 
the Year. | 

IV. By Theft ; | - 

As when One ſteals Goods, and ſells them in Fairs and Markets B, Theft. 
Orert. [See of Fairs and Markets, chap. 2. ante. | But the Owner 
may ſeize His Goods ſtolen at any Time, till they are fold in 
the Fair or Market. [See of Remedies without Suit, Book 4. 
chap. 3. And Of Reſtitution, under the Tit. Conviction and Attain- 


der, chap. 5. 


v. By Teſtament. ; 

Here it will be Neceſſary to ſhew, 1. What is a Teſtament, and By Teſia- 
Its ſeveral Kinds; 2. Who may make a Teſtament; 3. What is an . 
Erecutor; 4. What is a Legacy; 5. How a Teſtament may be made 
Void. 

1. A Teſtament (Teſtatio Mentis) is a Voluntary and Juſt Diſpoſi- (3) | © og 
tion of what One would have to be done concerning His Goods and Teſtament. 
Chattels, Real and Perſonal, after His Deceaſe, with the Appoint- Finch. 167, 
ment of an Executor. If He appoints no Executor, The Ordinary | Ing. TOY 
muſt Commit Adminiſtration Cum Teſtamento Annexo, (with the b. 111. a. 
Will annexed) and ſuch Adminiſtrator is to perform the Will inſtead 1 180 
of an Executor. 8. 633. 

A Teſtament is either Written or Nuncupative. A Written Teſta- 
ment is not only ſuch as I have before ſpoken of in the 3d Chapter, 

(more properly call'd a Deviſe of Lands and Tenements) but it is 

that Teſtament concerning Goods and Chattels, which at the Time 

of making thereof is committed to Writing. Signing and Sealing is 

not neceſſary to this Sort of Teſtament, for it may be made Good 

by Proof, without it. A Nuncupative Teſtament, or Will, is when 

the Teſtator doth by Word of Mouth only declare his Will concern- 

ng his Goods and Chattels (for Lands cannot paſs by Words) before 

i luficient Number of Witneſſes, who after His Death put into Wr1- 

uz what the Teſtator Order'd in His Life-time. {See the 29 Car. 2. 

ci. 3. infra. 
1 * No 


— 
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7) Owne Teſtamentum Morte Conſummatumeſt. 1 Inſt. 322. b. 4 Rep. 61. 
Y e Teftatoris Ambulatoria ef? uſque ad Mortem. 1 Inſt. 112. b. 4 Rep. 61. 
Inter "nirattibus Benigna, In Teftamentis Benignior, in Reſtitutionibus Benigniſſima 
* Facienda eft. Ibid. and 3 Inſt. 241. | 
d. Rep, * defuntti Trina debet efſe Diſpofitio; Neceſſitatis, Utilitatis, Voluntatis, 
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. Ve} ann = No Teſtament is of any Effect till after the Death of the Tek. 
tor. For One may alter and make Void His Will at His Pleaſur: 
and He may make as many New Teſtaments as He pleaſes ; but the 
Laſt Teſtament only. ſhall ſtand, the Reſt being Revoked by 4, 
(a) Perk. Laſt. Yet a New © Publication of the Firſt Will does Revoke the 
279. Laſt that was made. When the Laſt Teſtament is known, it q,j 
- favourably Expounded according to the Meaning of the J. 
ator. | 
(3) Weſt, A“ Codicil (Codicillus, from Codex, a Book, a Writing) is a Sup 
© =_— plement to a Will, adding what is Omitted, or Altering, Retradim 
or Explaining ſomething in it. it is the ſame with a Teſtamen 
except that it is without the Appointment of an Executor; and e 
cept that One may leave behind him 8 one Teſtament, but an. 
ny Codicils as He pleaſes. The Codicils muſt be Annexe tg 
the Teſtament, (Qu.) and the Executor muſt Perform All d 
'Them. 
If the Teſtament or Codicils are kept from the Executor, H 
may force the Party Detaining Them to Deliver them up h 
the Ecclefiaſtical Law, and Recover Them in the Spirit] 
Court. | 


By the 29 Car. 2. chap. 3. No Will in Writing concerning Gu 
and Chattels, or any Perſonal e e any Clauſe thereof, ſhall l 
Repealed or Altered by any Will, by Word of Mouth only, except i 
ſame be in the Life-time of the Teſtator committed to Writing; and fin 
the Writing thereof, Read unto the Teſtator, and allow'd by Him, ml 
proved to be done by three Witneſſes at the leaſt. 

And no Nuncupative Will ſhall be good, where the Eſtate Bequeatl 
Exceeds Thirty Pounds, that is not proved by the Oaths of Tire 
Witneſſes at leaſt that were preſent at the making thereof, ſome of thn 
to be bidden to bear Witneſs by the Teſtator in his laſt Sickneſs, in bt 
own Houſe, or where he had been Refident for Ten Days; except ſit 
priſed by Sickneſs from Home, and Dying before he returned. | Sethe 
4 5 Ann. chap. 16. infra. | | 

A\Nuncupative Vill ſhall not be proved by the Witneſſes after St 
Months, except the Subſtance thereof were committed to Writing ulis 
Six Days after the Making of the ſaid Will. Neither ſhall any Probate 


of a Nuncupative Will paſs the Seals of any Court till fourteen Di lj 

after the Deceaſe of the Teſtator; nor be prov'd till Proceſs hat jy It 

iſſued to call in the Widow, or next of Kin, to Conteſt the ſont, WM ”'/þ 

they pleaſe. | | 7 

The Wills of Soldiers and Mariners at Sea, in Actual Milt Gd 

Service, may Diſpoſe of their Perſonal Eſtates, as before the nau Di 

this Att. Notre; 

By the 4 & 5 Ann. chap. 16. Witneſſes that are good Witneſſes "a Na 

Trials at Common Law ſhall be Deemed good Witneſſes to prove my Ho 

cupative Will, or any Thing relating thereunto. 3. 

(c) 4 Inſt. | | A An 
44777 Inſt. 2. Who may make a Teſtament? 10 ON 
89. b. All Perſons (the © King and all his Subjects) may Make mon 
Dany. Abr. Teſtaments, except as followeth. An 4 Infant Male under F 0 Th > 
5123 513. 


I Enna "I = 


- I. >. # _ - as 
— _— - 


Ch. 6. 
Years of Age, an Infant Female under Twelve 'Years, (or as others 
ay) under Eighteen Years of Age, cannot make their Wills of Goods 
and Chattels. But an Infant of the Age of Eighteen may make a 
Teſtament of his Goods and Chattels, and Conſtitute Executors. Yet 
gometimes Wills are made by Infants of Fourteen Years of Age, and 
the Common Law will not intermeddle. A Woman Covert cannot 
make a Teſtament of Goods and Chattels without Her * Husband's (e) Perk. 501. 
Conſent and Licence firſt obtained. Yet if ſhe then Diſpoſes of any 4 3 51. 
Thing, The Legatee hath it rather of the Gift of the Husband. But N on 
of Goods that ſhe Hath as f Executrix ſhe may make an Executor (f/Perk. 502: 
without the Husband's Conſent, or ſhe may make her Husband Ex- 1 
utor. 1 Roll. Abr. 
* fa Woman maketh Her Will before Marriage, By taking Huſ- 2 2,913,915: 
band f Coverture at the Time of Her Death, That is a Counter- 0 
mand of it. | | | | 
dents, Lutnaticks (except in the Time of their Lucid Intervals) 
Non Compos Mentis, or Thoſe that have not a £ Sound, Perfect and (3) 6 Rep. 23. 
Diſpoſing Memory, (for it is not ſufficient that the Teſtator hath a 
Memory) an Alien Enemy, Perſons Convicted and Attainted, Kecu- 
ſants Convict, Corporations, cannot make a Teſtament, An * Outlaw in (4) 5 Rep. 
a Perſonal Action may make a Teſtament of His Goods, and deviſe his , Rel. Abr. 
Lands. He who is himſelf an Executor, cannot give away by Will his gox. 
Goods, Chattels and Credits, which he hath as Executor, the Property 
not being altered by Him by Payment of His own Money, &c. Yet if 
He hath Proved the Will, He may make a Continuation of the Execu- 
torſhip 3 and His Executor ſhall have the Goods, Chattels and Cre- 
its as Executor to the firſt Teſtator. But he may give Them By 
Word or Deed 1n his Life-time. An Adminiſtrator of a Term can- 
not Deviſe it, tho* He may ſell it in his Life-time. For the Deviſe 
doth not take Effect till His Death; and immediately upon His 
Death the Law veſts it upon the Adminiſtrator de Bonis non, &c. of 
the Inteſtate. [See Of the Intereſt of an Executor, infra.] The 
Teſtaments of Excommunicate Perſons, Hereticks, Inceſtuous Per- 
los, Sodomites, Libellers, c. are Good. For the Statutes of 
310 34 H. 3. enable them to Deviſe Lands. [See of a Deviſe, 
chap, 3. ante. 


Y the 4 & 5 W. & M. chap. 2. Perſons inhabiting, or Thoſe who 
have any Goods within the Province of York, may by their Laſt Wills 
Diſpoſe of all their Perſonal Eſtates. [See 2 Ann. chap. 5.] 
& the 7 & 8 W. 3. chap. 38. Any Perſon Reſiding, or Having 
* in the Principality of Wales, may make His Will thereof, and 
poſe of Them to His Executors or Others as He ſhall think fis; 
Is anding the Cuſtom By which Widows and Children claim a 
den Part. [See Danvers's Abridg. Tit, Cuſtoms of London, 
1312. | 
FS. What is an Executor? 3 7 | 
Ano, Executor is He To whom the Execution or Performance of Tune of 
nk 1 Man's Will is committed after his Death. He may be ap- Executor. 
= ed by Expreſs Words, or By Words of Circumlocution that A- Nov's Max. 
me a Direct Appointment. Where there 1s * no Executor, (i Finch 
I el no Teſtament, properly ſpeaking. Land was not originally 3 
mentary; Therefore That ſtill may be Deviſed in Writing pat.“? 8. 
without 633, 637. 


Rep. 61. 
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without making an Executor. He that appoints the Executy, :. 
call'd the Teſfator. If an Executor is only named by the Tenn. 
and nothing given away in the Will to any other, Yet it is a Tell. 


meht. | 
(1) Weſt's All that are capable of making a Teſtament are capable of Be. 
2+ oh Part ing Executors. When the King is made Executor, He Appoing 


3Cro.g. Others to take the Execution of the Will upon them, and Others 
On) 5 Rep.29, to take Account. But ſome that cannot make a Teſtament dre 
(„% Roll. Capable of Being Executors. A ” Mayor and Commonalty 1, 
Abr. 91. be Executors. (Q.) An Infant in ventre ſa mere, or in Hig Nj, 
ther's Womb, may be an Executor. But when he is Born He c. 
not Act as ſuch till Seventeen Years of Age. And therefore the). 
(9) 4 Inſt. dinary muſt Grant » Adminiſtration durante minore ætate till that 
Co) Cro Age. A Woman Covert may be alſo Executor. 7 So an Exyy. 
683. municate or Outlaw'd Perſon, or Attainted. or Alien, Sc. But Pepi 
Co. 5,9: Recuſants Convict cannot be Executors. [See 3 Fac. 1. chi, 5 
Nor Thoſe that execute an Office, c. after they have negleded ot 
Refuſed to take the Oaths mentioned 13 V. 3. chap. 6. 1 Cem, 
chap. 13. Nor Artificers exerciſing or Teaching their Trade h 


Foreign Parts. [See 5 Georg. chap. 27. and Of Forfeitures, Bol. 


chap. 5. 
( Weſt's He that may make one Executor may make Two, Three g 
5ymb. Fart more; but all of them in the Eye of the Law are but one Exec. 
1 Roll. Abr. tor. In which teſpeft Moſt Acts done By or To any One of then, 
924. are Acts done By or To all. 
An Executor may be made To a fixt Time, upon Condition, (ai 
the Executor will find Sureties to perform the Will) or to ſome ce. 
tain Part of the Eſtate, or to ſome certain Act. | 
(Dyer Every“ Intermeddling with the Goods of the Deceaſed is not an 


6 : | : SY : 
. Acceptance of the Executorſhip to make one chargeable as Exec 


102,103, tor. As if one does an Act of Charity or Humanity by Locking uy 
the Goods of the Deceaſed that they be not Waſted ; or if he dos 
Bury the Deceaſed and Sell his Goods to do it; or if one does Ile 
away His Own Goods that were in the Houſe of the Deceaſed; or 
uſe ſome of the Goods of the Deceaſed in the Neceſſary Occalion 
of the Family; or take the Goods By Letters ad Colligendum, Ot 
Theſe Acts will not amount to an Acceptance of the Executorſhy, i 
the ſpecial Matter is pleaded. 

When an Executor Hath Accepted the Executorſhip, He cannit 
(/) Vaugh. / Afſipn it Over. He may Accept or Refuſe the Executorſhip, Bu 

132. | | 
1 Roll. Abr. às an Executor, after He Hath once Refuſed the Executorſhip, di 
918. never afterwards intermeddle ; ſo after He hath once legally Accept 
w = ed it, He can never after Refuſe it. For he cannot Accept and ſe 
fuſe too. So if an Executor is cited by the Ordinary to prove the 
Will, [See 21 H. 8. chap. 5.] and he appears and refuſes to Prot 
the Will, He cannot afterwards accept and intermeddle with tie 
Eſtate. Thus it is where there is but One Executor. But whe! 
(% Perk.485. there are! Many Executors named, and All are cited and ſome d 
. them only Appear and Refuſe the Executorſhip, and afterwards On 
Noy's Max, of the Executors Proves the Will and Takes upon him the BY 
her. torſhip, This Sufficeth for Them all; and They that did Refule 
(x) 9 Rep.37. may at any Time joyn with Him or Them, and intermeddle wit 
r Inſt 113.4. the Eſtate, as well as any of the Reſt. And if the * Acting Exe 


* . 0 ' ' ( 6 
Noy's Max. tor Dies and makes an Executor, The Surviving Executors ma) 7 
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For Their Refuſal before the Ordinary is void in this Caſe. But 
where All Refuſe, no one can ever after come 1n and Prove the Will. 

For the Teſtator now dies Inteſtate and without an Executor; ſo that 

the Ordinary may Grant Adminiſtration cum Teſtamento annexo, Or 
Sequeſter the Goods in the Mean time till the Adminiſtration is Y Rep. 
Granted. | | 38, 39. 

In Caſe where one Accepts and all the Reſt Refuſe, He muſt Bring 

Actions in all their Names, and one may Releaſe the Action; for 

the Poſſeſſion of the One is the Poſſeſſion of all of Them. But an 

Agion muſt be brought = againſt him or Them that Act or Admini- (=) Perk. 
ſter; and He that firſt Cometh ſhall firſt Anſwer. [See the 9 Ed. 3. 285 


4 
Noy's Ma K. | 


Gat, 1 chap. 3. 21 H. 8. chap. 4. and Of an Eſtate in Lands Devi- 102, 103. 


* 
* 


. — 


o 
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ſedto Executors, ante, Chap. 1. Finch 294, 
Regularly One Executor cannot ſue the other at Law, but He Gf. of Ex- 
may have Relief in Equit Yo | ecutor, ch. g. 


An Executor of his own © Wrong is he that is neither Executor (a) Terms of 
nor Adminiſtrator, and yet Acts as an Executor; as when he takes in- the Law, v. 
to his Hands the Goods of the Deceaſed and Converts them to His * 
own Uſe, and alters the Property by Gift, Sale, Fc. tho' He had 5 Rep. 31, 
Letters Ad Colligendum Bona Defuncti; for the Ordinary Himſelf 1 
has no Power To give or Sell them; Or if he delivers the Goods of 9 Rep. 395 
the Deceaſed to Creditors or Legatees in Satisfaction of their Debts or No Max. 
Legacies; or receives any Debt due to the Deceaſed, and gives a 
Releaſe for the ſame; or Releaſes any Debt due to the Deceas'd be- 
fore It is paid; or pays any Debt due from the Deceaſed, except 
It be with his own Money. So that if a Man dieth Inteſtate, and a 
Stranger taketh the Inteſtate's Goods and Uſeth Them, He is an () 5 Rep. 
Executor of his own Wrong; and he muſt be ſued as Executor. For 33 82, 53: 
no one can be an Adminiſtrator of his own Wrong; no Action lying 
2ainſt an Adminiſtrator by Common Law. [See the 31 Ed. 3. 
bap. 11.] But If there is a Legal Executor that hath Proved the 
Will, or if a Legal Adminiſtration is Granted before the Stranger In- 
termeddled, A Stranger cannot be an Executor of His own Wrong, 
but is a Treſpaſſer againſt the Executor, Gc. and Creditors may 
hae their Remedy againſt the Lawful Executor, Gc. Yet though 
there be an Executor or Adminiſtrator, If the Stranger takes the 
Goods, and Claims to be Executor by Paying and Receiving Debts, 

[there He may be charged as Executor of his own Wrong by ſuch ex- 
8 nn But all bum Acts he he doth as Exe- 
r ot his Wrong are good; and he muſt Anſwer only as far (, rep, +5. 
% he Acts. An — " his own Wrong cannot Retain "eb BY 
> own Debt againſt another Creditor, becauſe then The Cre- 


5 would ſtrive amongſt Themſelves to ſeize the Goods of the 
or. 


52 the 43 Eliz, chap. 8. IF any Perſon ſhall obtain Any Releaſe 

I Debt, or Any Goods or Debts of an Inteſtate, By Fraud, and 

z. Valuable Conſideration, He ſhall be charg d as Executor of 

p, ws Wrong, fo far as the Value of the Goods or Debts ſo obtain'd 

me, mt. Howbtit, He ſpall be allow'd ſuch Reaſonable Dedudi- 
as other Executoys or Adminiſtrators onght to Have. 
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His Intereſt, and What are Aſſets; His Power, His Office wg 


(4) Plowd. 
280. 


nd 37» 


38, 

Noy's Max. 

103. 

(e) Noy's 
ax. 103, 

10. 

1 Inſt. 209. a. 

385. a. 

3 Cro. 515, 


Rights and Intereſts upon Judgments, Statutes, Recognizances, O. 


(f) 1 Inft, 
209. b. 210. a. 
(z) 9 Rep. 89. 
Noy's Max. 

I 04. 


(kh) 4 Rep. 
63, A 

11 Rep. 50. 
Noy*s Max. 
107. 


Vertue of the Teſtament, which is Temporal, and which Gives Hin 


mation. The Law gives him not only Thoſe in Poſſeſſion, as Lei. 


other or in the Right of his Wife, Fc.) Gold, Silver, Jewels, Plat 


have the! Glaſs Windows, the Wainſcot that is Fix'd by Nat u 


See 30 Car. 2. chap. 7. Touching Executors or Adminiſtratgy, a 
Executors in Their own Wrong; and the 4 & 5 V. & M. chap, 2 
Touching Executors or Adminiſtrators of Executors or Adminify, 
tors who ſhall Waſte the Gods of the Teſtator or Inteſtate, [5, 
the 25 Ed. 3. Stat. 5. chap. 5. 4 

This is the Deſcription of an Executor. Let us ſee what ; 


Duty. | 
i. The 4 Intereſt of an Executor ariſes at Common Lay } 


All the Chattels Real and Perſonal of the Teſtator, which are lik. 
wiſe Temporal. For the Probate of the Ordinary is only a Corky. 


ſes for Years, and Charters and Evidences concerning them, Antes 
of Rent due at the Death of the Teſtator, Grants of next Advoy. 
ſons and Preſentations of the Teſtator's Inheritance becoming void u 
his Life-time; Corn Cut or Growing, c. where the Teſtator hal 
ſuch an Eſtate as might in Probability have continued till the Con, 
c. was Ripe; (as where the Teſtator had an Eſtate for Life of lp 


Houtſhold-Stuff, Cattle, Implements of Husbandry, Apprentices fir 
Years by Cuſtom, Cc. but alſo thoſe Things that Lye in Aden 


ligations and Bonds, and all other Debts due to the Teſtator (i 
They are not Bequeath'd) becauſe on the other Hand the Law {ub 
jects the Executor to every Man's Claim and Action, which He hat 
againſt the Teſtator for the ſame. For this Reaſon the Execvtor i 
ſaid to be the Teſtator's F Aſſignee, and to Repreſent the Perſond 
the Teſtator. But for Perſonal £ Wrongs done by the Teſtator tot. 
Perſon, Goods or Land of another, He doth not Repreſent Him; be 
cauſe Perſonal Actions Die with the Perſon. [But See 13 Els, 
chap. 10. where Grantees of Goods ſhall be liable to the Suceſot 
Suit in the Eccleſiaſtical Court for Dilapidations, as if they vere 
Executors or Adminiſtrators.] But after All that bath been {ai 
concerning the Intereſt of an Executor; If one makes His Will ad 
appoints an Executor and gives Him 10 J. or no Legacy, nor me Af; 
any Diſpoſition of the Reſidue of His Perſonal Eſtate after Debts znd 
Legacies paid ; This Reſidue ſhall not go to the Executor, but ſhall any Þ 
be Diſtributed among the neareſt of Kin to the Teſtator, or th 
Repreſentatives. For the Teſtator is eſteemed to die inteſtate 3 ; 
that Reſidue; and therefore an Adminiſtration ſhall be granted gu 
the Reſidue, 

[See of Anceſtor and Heir, Book 1. chap. 6.] | 

The Wife of the Teſtator muſt have her Wearing Apparel, which 
is Neceſſary and Convenient for one of her Station and Chan 
[See of Husband and Wife, Book 1. chap. 6.] and the Hir f 


Screws, Furnaces of Lead or Braſs Faſtened to the Walls or 15 1 
Ground, Lead fix'd to the Houſe, Doors within or without thi 
r 


Hanging, Locks, Keys; tho* the Executor hath the Leaſe fo 
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the Houſe. Alſo the Heir muſt Have the Trees, and the * Deeds () 11 Rep. 


longing to the Inheritance. 8 | ab, 49, 59» 
a Of Aſſets. [See of Anceſtor and Heir, Book t. chap. 6.] (k) This. 2. 


All Thoſe Goods and Chattels which belonged to the Teſtator at (1) 5 Rep, 
the Time of His Death in any part of the World, and which do come 47. 


to the Hands of the Executor, ſhall be * Afers (from the French (») Terms of 


Jes, enough) or Sufficient Goods and Chattels to make the Exe- And!“ ®: 


cator chargeable (as far as the ſaid Goods and Chattels Extend) to 1 Inf. 354. b. 
i Creditor or Legatee. If a Stranger takes Goods out of his Poſſeſ- Ne“ Max: 


fon, Yet they are Aſſets in his Hands. Aſſets in the Hands of one 105 

Executor are Aſſets in the Hands of all the Executors. But ſuch 

Things as are not Valuable, or not to be fold, (as ” Preſentation (% 1 Ind. 

to à Church actually void, &c.) ſhall not be Accounted Aﬀets. The 388. 4. 

Goods of Other Men in the Hands of the Executor ſhall not be Aſ- 

ſets, » If the Cattle of the Teſtator do Breed after his Death, the (o) Ofice of 
Young ſhall be Aſſets. So Wool Growing on the Sheeps Backs, Ex<cutor- 

& Goods or Chattels Mortgaged to the Teſtator, and not Redeem'd, DIY 

or the Money wherewith It was Redeemed, ſhall be Aſſets. 7 But (7) 5 Rep. 

If the Lands are only Deviſed to be Sold, the Money and Profits of ** 

the ſaid Lands ſhall not be accounted Any of the Teſtator's Goods. 

[See the 21 H. 8. chap. 5. Office of Executor, econtra, chap. 6. Sect. 3. 

bag. 105, &c. and See Of an Eſtate in Lands Deviſed to Execu- 

tors, Ante chap. I.] Alſo all Goods and Chattels, Debts, Sc. that 

are Recovered by the Executor By Act on, after the Death of the 

Teſtator, ſhall be accounted Aﬀets : But not before they are Reco- 

vered, For if the Executor do never Recover, or Get a Debt into 

His Poſſeſſion, he ſhall never be charged; 1 provided he Hath uſed (9) i Rep. 

His utmoſt Endeavour to Recover it, and cannot do it. ” Damages 5 : 

allo Recovered for Goods taken away in the Life of the Teſtator woody 6, 

ſhall be Aſſets. [See 4 Ed. 3. chap. 7.] I If an Obligee or Creditor js 72. 

made Executor, the Debt is Aſſets ; but he may pay himſelf before Inf. _ 

ny other in Equal or Inferior Degree. If the Obligee or Creditor (/) 1 Int. 
ales the Obligor or Debtor Executor, It is a Releaſe of the Debt > 145 

ven in the Caſe of an Infant. [See Of Releaſes, ante, chap. 3.] But ecutor, ch. 2. 

lis Debt ſhall be Aſſets for ſo much to other Creditors, ? if there is ?: 43» 53: 

pot Aﬀets beſides. If an Executor of his own Wrong, To whom Abr. _ 

enty Pounds is owing, doth ſeize Goods to the Value of Twenty 92! 
Tounds, intending to pay Himſelf a Debt of that Value, This ſhall 2 Fu 
de Mets in his Hands to make him chargeable to any Creditcr or 

ae, as hath been hinted before. If he alters the Property of 

þ Thing belonging to the Teſtator, as By Laying down his own 

Ke in Lieu of it, It belongs to him. If one Recovers againſt an 

2 a Juſt Debt of an Hundred Pounds, and the Executor 

A unde for Sixty Pounds; he ſhall not be allow'd a Hundred () 8 Rep. 
51 to Defraud other Creditors. 132, 133. 

0 a Plantation be an Inheritance, yet, Being in a Foreign 00 Ventr. 


han” It 18 a Chattel to pay Debts, and a Thing that is Teſta- 3* 


| ap 29 Car, 2. chap. 3. An Eſtate for the Life of Another, 


in the Hands of the Heir or the Executor. And Truſts 
U u' in 


* 


(2) 9 Rep. 
90, 94+ 


(a) Plowd. 
525, os 


103. 


9 Rep. 88. 
1 Roll. Abr. 


907. 


(4) Plowd. 
277, 278, 
280. 

5 Rep. 28. 

9 Rep. 38. 

x Inſt. 292. b. 
1 Roll. Abr. 


Noy's Max. 


(e) 5 Rep. 
27, 29. 
1 Inſt. 264. b. 


3 Cro. 490. 


(f) 5 Rep. 
27, 


(2) Lit. 69. 


in Fee-fmple 


x. tereſt which the Executor hath as Executor in the Goods of 


A2 Leaſe, or Part of the Profits receiv'd equal to the Rent, the Good 


* S VI \\ f P WM : { J k I 
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ſhall be Aſſets in the Hands of Heirs. [See Dane, 


Abridg. Tit. Aſſets. +: 


* Aﬀets ſhall be always intended, till the Executor Alledge, 4 
Want of them in Excuſe. ; | | 5s hf ns 
After all the Debts and Legacies are paid, That which Remains 
belongs to the Executor by Vertue of his Executorſhip. But the In. 
th 

ſtator before Probate of the Will, and Before ſuch Payments, 1 95 
ferent from the Intereſt which every one hath in His own Pr, 
Goods. For then an Executor, as Executor, cannot By Will Oh 
away the Goods. But His Executor alſo ſhall be Executor to the 
Firſt Teſtator. [Quere, Of a Mere or Nude Executor.] Neither an 
the Goods which a Man Hath as Executor be liable to pay his on 
Debts. But if an Executor“ Alters the Property from the Tet; 
to Himſelf, by paying a Debt to the Value of ſuch Particular God 
nam'd by Him, or © By paying the Rent and Receiving the Profits af 


and Profits receiv'd are His own. 

3. The 4 Power which an Executor Hath is wholly By the Will 
And therefore He may Releaſe an Action, Debts or Duties, or I 
any Thing as Executor before the Probate of the Will, if He after 
wards Proves it. But before Probate He cannot Bring Actions for 
Debts, &c. due to the Teſtator, for He muſt Shew the Teſtamen 
Proved under the Seal of the Ordinary, at leaſt when he gives Hs 
Declaration. He may Take the Goods and Chattels to Himfif 
or Give Power to Another to ſeize them for him. Yet he cannot 
make a Teſtament of the Goods He Hath, as Executor, before the 
Property is Alter'd, as hath been ſaid; neither can Executors make 
a 885 of the Goods amongſt Themſelves till the Property is A 
tered. 

An * Infant Executor after Seventeen Years of Age, hath as mich 
Power as another Executor of Full Age. But He is diſabled to do 
any Thing to his own Hurt; and therefore If he Releaſes a Debthe- 
fore he Receives it, The Releaſe is void; tho* it might have beer 
Good upon Payment. And if an Infant before Seventeen Years bat 
Age Aſſents to a Legacy before the Debts are paid, The Aſſett 5 ** of 
Void; or if he do any Act that Will be a Devaſtavir, or a Wai nl 
of the Goods, 1n another Executor of Full Age, it ſhall not Bind 
Him. He cannot ſell a Leaſe for Years, which he hath as Executo, 
8 is Twenty-One Years of Age. If he does, ſuch Sale fill 

void. 

A f Feme-Covert Executrix may Do any Lawful Act which am 
ther Executor may Do. But ſhe cannot Prejudice Her Husband h 
Releaſing a Debt before it is paid, by Aſſenting to a Legacy belor 
the Debts are paid, &. Yet the Husband may do it. 

If the Goods of the Deceaſed are kept from the Executor, He m 
ſue for Them in the Spiritual Court, or at Common Law. (Ser te 
33 H. 6. chap. 1.] 5 If one ſeis'd of a Meſſuage in Fee-fimple, Fes 
tail or for Life, hath Goods in the Houſe, and makes His F.xecutor 
and dies; His Executors ſhall have free Entry, Egreſs and Rca 


1 


| — — — ä — — 
Ch G. Laws of England. 


Carry the Goods out of the Houſe (to whomſoever It does belong) in 


I Reaſonable Time. 
One Executor may ſell a“ Leaſe for Years, and the Sale ſhall bind 95 [ — 4 
the other. . 
. The Office and Duty of an Executor is. 1. To Bury the Te- 
ator in a Decent Manner according to his Rank and Character, but 
with Regard to His Eſtate left after Debts paid. For Funeral Ex- 
nces that are Unreaſonable ought not to be Allow'd out of the 
Teſtator's Eſtate. - Whatever the Executor lays out Extravagantly, 
If there is not enough to pay Debts, He muſt Bear it at his own Ex- 
pence. i If they are Reaſonable and Neceſſary, Funeral Charges (9 De. & 
muſt be Allow'd before Debts and Legacies. 2. The Executor ought _ Dial. 2. 
to make an Inventory, i. e. a Schedule Containing a True and Per- 1 x51, Abr. 
ect Deſcription of all the Goods and Chattels of the Deceaſed at the 926. 
Time of His Death, with their Value, and of all Debts due to Him. 
And this Inventory ought to be made and Appraiſed in the Preſence of 
the Executor by T'wo or more of the Creditors, or Two of the next 
of Kin, or in their Default by Two or more of the Neighbours or 
Friends to the Deceaſed; [See the 21 H. 8. chap. 5.) and then the 
Executor muſt Deliver the ſame upon Oath to the Ordinary ; unleſs 
the Ordinary Gives him Time to bring 1n the Inventory, or upon 
Good Cauſe Diſpences with it. Until the Inventory is made and 
Brought into the Office of the Ordinary, It ſhall be preſum'd that the 
Executor Hath Aſſets to pay all the Debts of the Teſtator. 3. The 
Executor muſt * Prove the Will before the Ordinary, either in Com- (H Perk. 486. 
mon Form by his own Oath, or by Witneſſes beſides His own Oath, 9 37-38. 
if any that Have Intereſt call Him to do it. And tho? a Will is Proved ©** * 
in Common Form, yet the Executor may afterwards be forc'd To 
Prove it again Per Teſtes by Thoſe that have a Right to Queſtion it. 
\ Caveat is frequently enter'd into the Regiſter's Office againſt the 
Probate 1a Common Form. When the Will 1s Proved either in Com- 
mn Form or Per Teſtes, It muſt be Exhibited in the Office belong- 
ing to the Eccleſiaſtical Court to be kept by the Regiſter ; and a Co- 
Jy thereof in Parchment is to be delivered to the Executor under the 
Ordinary's Seal; which Copy in Parchment fo ſealed is called the 
Probate, But it is rather the Certificate of the Probate. [See the 
21 H. g. chap. 5.] One may Prove a Will before the Ordinary which 
contains Goods and! Lands; though formerly a Prohibition uſed to be C) Ventr. 
Granted as to the Lands. If there is a Deviſe of Lands and Tene- l 
ments of Freehold in the Teſtament, It is proper alſo to Prove the © 7 
Wil by Witneſſes in the Court of Chancery. The Probate of the 
Will with reſpe& to Goods and Chattels is Neceſlary ; for tho' as to 
Freehold Lands Deviſed, It is not at all material to Prove the Will 
bre the Ordinary, Yet as to Goods and Chattels It is Neceſſary 
4 Give the Executor Power to bring Actions, and to Confirm (%, Roll. 
te Ads which he did as Executor before Probate. If all the Goods abr. . 
ebe Deceaſed, under which I comprehend * Specialties, as Bonds, 1. 
"tes, Oc. (Quere, Of a Leaſe for Years) be within the ſame (/ Dyer 
Ys wherein the Teſtator liv'd and died, The Executor muſt 3%... Ir. 
= it before the Biſhop of the Dioceſs, or his Commiſſary. or be- 50s, gry. 
Fe Archdeacon, or his Official, according as the Compoſition has 
en made with the Biſhop, or as Preſcription Directs. But ſome- 
u 2 times 
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* 


(o) Perk. 491, 
8 


(>) Cro. 
718, 719. 


() 1 Lev. 78. 


(r) 5 Rep. 
73. 
9 Rep. 37. 


(/) 9 Rep. 
31, 40, 41. 
2 Inſt. 231. 


times the Executor hath been Driven to ſhew How an Archdeꝛqn 

Sc. hath Power to Prove a Will; whereas the Power of the Big, 
or his Commiſſary will be allow'd of Courſe. Debts without 95 
cialty are to be accounted Goods in that Dioceſs where the Dey, 
lives. [See Can. 92.] If all the Goods and Chattels lie in a p,,, 
liar Juriſdiction, then the Will ought to be Proved before him thy i; 
Judge of the Peculiar. 2 If ſome Part of the Goods is in a Dio; 
and Part in a Peculiar in the ſame Dioceſs, There muſt be Two ft. 
veral Probates. (Qu.) But if the Goods are within Two Pecullag 
within the ſame Dioceſs, then the Will muſt be Proved before th, 
Archbiſhop of the Province. And fo before the Archbiſhop, If ther 
are Bona Notabilia, i. e. If the Teſtator had Goods and Chattel, at 
the Time of his Death of the Value of Five Pounds or more, hin 

in Another Dioceſs beſides that wherein he lived and died, [% the 
4 £7. 5 Ann. chap. 16. Concerning the Wages, c. due to Peſonz 
for Work done in the King's Yard or Docks, Oc. and ſee of the 
Prerogative Court, Book 4. chap. 1.) In ſome Places Lord. of N. 
nora Nawe the Probates of all the Wills of their Tenants within the 
Manor by Cuſtom Time out of Mind. Therefore It is to be obſery. 
ed, that if Probates of Wills or Letters of Adminiſtration ar 
Denied in the King's Courts, and thereof an Iſſue joyned, It ſhall 
be tried by a Jury, and not by Certificate of the Ordinary; becauſe 
this Power of the Ordinary was not originally of Eccleſiaſtical Cq;. 


nizance. 


By the 31 Ed. 3. chap. 4. Biſhops ſhall reſtrain their Officers frm 
Taking Exceſſrue Fees for Probates of Teſtaments, in pain to Haw 
Them Indifted before the Fuſtices for Extortion. 

By the 21 H. 8. chap. 5. The Fees for Probate of Teſtament: art 
Limited. And the Ordinary may Convene Executors to Prove tle 
Teſtator s Will and to bring in an Inventory. [See 3 Inſt. 149, 150 
4 Inſt. 336. And See the 22 & 23 Car. 2. chap. 23. For Fees upon the 
Probate of a Will of a Seaman or Soldier. And See infra] _ 

By the 23 H. 8. chap. 9. A Man is not to be Cited out of His ir 


ceſs, or Peculiar Furiſdifion, To Prove a Will, or to take Letten 


of Adminiſtration, unleſs there are Bona Notabilia, Sc. 4. It i; tie 


(t) Hob. 250. 
2 Ventr. 358. 


u) Office of 
Executor. 

ch. 12. Pp. 179. 
1 Roll. Abr. 
927. 
Bacon's 


Elem. 81. 


(x) 4 Rep. 60. 
5 Rep. 28. 
(y) 4 Rep. 60. 
5 Rep. 28,29. 
Office of Exe- 
cutor, ch. 12. 
201, Oe. 
contra. 


1 Cro. 734, 
822. 


Executors Office and Duty to Pay Debts and Legacies. A * Bond 
or other Security for Payment is to be accounted Payment. Al 
Debts muſt be paid before Legacies. In Payment of Debts this O. 
der muſt be Obſerv'd. After the Charge of the Funeral, Inventor), 
Oppoſition by a Caveat and the Probate, the King is to be prefer" 
for His Debts due upon“ Record and Specialty. Then the Forte 
tures, for not Burying in Woollen are to be Allow'd out of the Flat 
of the Deceaſed before any Statute, Judgment or other Debt or Daf 
whatſoever. [See 30 Car. 2. chap. 3.] All Money due for Let" 


to the Poſt-Office ſhall be paid before any Debt due to a Private Per: 


ſon. [See 9 Ann. chap. 10.] Afterwards Debts due to Private Peri 
upon * Fudgements againſt the Teſtator in any Court of Record. 7 
out any Conſideration of Firſt or Laſt. [But ſee the 405 . . 
chap. 20.] Yet then among Judgments, He that firſt ſueth pu 
tion ſhall be prefer'd. But before Execution It is at the Eleven 
the Executor to Pay whom He will firſt. Then » S$atutes 0! : 
cognizances, Thoſe Forfeited before Thoſe that are for Performa. 
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of Covenants, c. not Broken, otherwiſe among Statutes and Re- 
copnizances The Executor may give Precedences, as he pleaſes, be- 
fre Execution. then Debts due for * Arrearages of *Rent upon /=) Office of 
Luſer; &c. in Writing (tho? ſome = upon parol Leafes too) be- Executor, c. 
ane It favours of the Realty in regard of the Profits received. For 2775 
the Leſſor may Diſtrain and pay himſelf whether the Executor will 2 Ventr. 184, 
or no. Then Debts due upon * Specialties, as Obligations, Bills Pe- 1 
nal, or Single Bills feal'd without Penalty. Laſtly, Debts due upon 3 Lev. $69. 
Bills or Notes Unſealed or Verbal Contracts; for there is no Diffe-'(-) Office of 
rence betwixt Notes and Shop-Books, G c. Some prefer a Debt due 204, Ge.” 
for“ Wages of Servants, that are within the Statute of Labourers, (5) 1 Roll. 
before Debts due upon Shop- Books. In ſuch an Action where the Te- „ eg 389 
ſtator might. wage his Law, the Executor is not bound to Pay. 89, 90. 1 85 
Therefore they are not chargeable in an Action of Debt; as they 
may be in an Action of the Caſe, where no Wager of Law is allow'd 
except in Detinue. | 

Nate, That amongft Debts that are of Equal Degree, The Exe- 
cutor may always Pay © himſelf firſt; but an Executor of his own () Plowa. 
Wrong cannot 4 Retain, as before-mention'd. And Thoſe Creditors 885 
that firſt Commence Their * Suit are to be paid firſt (Qu.) if not —_— 
Thoſe that firſt get Judgment and Execution againſt him. Thoſe 204, Ce. 
Debts that are Due are to be paid before thoſe that are not Due, or N Lrnnyat oy 
before Thoſe whoſe Day of Payment 1s to Come. (e) Dr. & 

Yet (notwithſtanding what hath been ſaid Concerning the Com- ee 
mencement of Suit firſt, and Thoſe whoſe Day of Payment is to . 
Come) Executors will ſometimes Confeſs Judgment Preſently to a 104. 

Friend for his Debt (for He is not bound to ſtand Suit) and Plead Aye 
Dilatory Pleas to a Stranger's Debt, that his Friend may be firſt paid Bacon's 

upon Execution. But if Judgment for a Hundred Pound is ſuffer'd Elem. 5+: 

to Stand to an Agreement, and the Plaintiff f Compounds for Sixty, (f)8 Rep. 
The Judgment for the whole Sum will not be Allow'd to keep off * 

vther Creditors, as before mention' d. If no Suit is begun the Exe- F. 
uor may make a Voluntary Payment of the whole Debt to any 0 

ne Debtor in Equal Degree, tho' he hath no Aſſets left to Pay unto 

another any Part of His Debt. Debts due to the? King otherwiſe (g) Office of 
an by Matter of Record, as for Sale of Timber, Amerciaments in 1 
s Courts- Baron, &c. are like the Debts due to a Subject. [But See Roll. Abr. 
83 H. 8. chap. 39.] The ſame Order throughout is to be obſerved by 927. 
Kutors of Executors. If the Executor pays in any other Order, 

f muſt pay the Debts of a Higher Degree out of His own Eſtate, 

e Hath not Aſſets to pay all the Creditors. After all the Debts 
te paid in ſuch Order as directed, The Executor muſt pay * Lega- () Dr. es 
e And herein the Executor may prefer # Himſelf if any Legacy a” 32 
cen to Him, tho? there is nothing left to Diſcharge the other Le- 8 Rep. 136. 


ſels. Afterwards He may pay what Legacies he pleaſes firſt; tho? 9 Ref. 88. 


Contr. Bacon 


n i In Enough to ſatisfy all the Legatees; or he may pay to 83. 
Ih, e Legatees a Part of their Legacies in Proportion with the 1 
4 * if there is not Enough to pay every one His whole Oltice of Ex- 
Nan : his is the faireſt Way. For it is not here as in the 7 the 
de U bebts due from the Teſtator. The Executor may not know (% Valtt. 

„ mer of the Debts; and therefore ſhall be Allow'd to pay 358, 360. 


* | 
© which come to His Knowledge firſt, But here the Legacies 
are 
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2 


nice of are all known, as ſoon as the 2 N open d. But if there is a! Ye 
h. 19. +. 219, Ciefick Legacy, or any particular Thing given in Serie, as a 

9 Horte, 4 cler Cup, Oc. This muſt be delivered accordingly 5 
fore any other Legacy, if there are Aſſets. If there is enough 4 
Pay all the Legacies, They muſt be all Paid. If one binds Hin. 

ſelf and his Executors in an Obligation, Ec, to Perform a cer 

Thing, and in his Will Gives Divers Legacies and dies, leavin 

Goods only ſufficient to pay this Obligation when it is Forfeited, 4 

(% Roll. Obligation ſhall be no Bar to the Legacies ; * becauſe it is Uncertain 
Abr. 8 whether it may Ever be Forfeited. The Executor therefore ma 
(n)2 Ventr. make a Delivery upon Condition (vis) * To Return the Legacy | 
358. the Obligation, Ec. is Ever forfeited, and the Penalty Recovered, jr 
there is not enough to pay Debts, or more above Debts, the Lex 


muſt loſe their Legacies. [See of a Legacy, infra. 


By the 29 Car. 2. chap. 3. No Executor or Adminiſtrator ſbull } 

charged on a Special Promiſe to Anſwer Damages out of His On 

Eſtate, unleſs oo Note thereof be in Writing, and Signed by th 

Party to be charged, or ſome other By Him Authorized. 5, The 

(eg Rep. Executor muſt paſs his Account before the Ordinary Concerning the 

En Goods and Chattels of the Teſtator. The Inventory ſhews what i 

His Charge, and the Account muſt be his Diſcharge for ſo much & 

he can prove to be laid our in the Payments for Funeral Chars 

making the Inventory, Probate of the Will, Debts and Legacies, Thi 

Account will Diſcharge him of all Suits in the Spiritual Court, hit 

will not Diſcharge him of Suits at Common Law. For there Ed 
Particular muſt again be Proved. [See the 31 Ed. 3. chap. II. 


By the 1 Jac. 2. chap. 17. Executors muſt not be call'd to an . 
count ex officio, GW. 
By che 4 & 5 Ann. chap. 16. An Action of Account lies apainſti 
Executor, or Adminiſtrator of a Guardian, Bailiff, Receiver, &c. Au 
« The Auditors ſhall examine the Parties upon Oath ;, and ſhall be Almi 
as the Court ſhall Fudge Reaſonable by the Party on whoſe Side tie li- 
lance ſhall be, 


Cp) Oficeof Tf one maketh ? Overſeers in His Will, They Have no Power t0 
hy at ny Execute the Will, or to intermeddle with the Goods, They mf 
| * © Give Counſel and Advice; and if Executors will not be prevail d of 

to do Their Duty, the Overſeers may Complain of them in the d. 

%s Rep. ritual Court. | | | 
_. Laſtly, 2 If an Executor does Waſte, or Miſemploys the Eſtate 0 
» the Deceaſed, or Sells the Goods of the Teſtator at an Under. d 
vaſtavit. tho' by Submiſſion to Arbitrators, or does not obſerve the Law whuc 
Noy's Nax. Directs Him in the Management thereof, By paying what ought nt! 
Office of be paid, or By not obſerving the Right Order of Payment, or (00 
Executor, g any Thing By Negligence or Fraud againſt His Truſt, It is 2 * 
8. favit, or Waſte; and he ſhall be charged for ſo much upon the 
(r) Office of vaſtavit Return'd by the Sheriff De Bonis Propriis, upon his * 
Pry! Ge. Goods, as if It were for His own Proper Debt. „ Where the!e* 


r Roll. Abr. many Executors, The Fraud or Negligence of One ſhall not 
929, 930- char 


Bacon's 


Elem, 81, 82. 
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chargeable upon the Reſt. If the Waſting Executor Dies, 7 His (/) Office of 


Executors or Adminiſtrators are Chargeable. [See the 407 5 W. N. A 32. 
chap. 34+ Concerning Executors or Adminiſtrators of Executors who contra. 
ball Waſte the Goods of the Teſtator or Inteſtate prout ſupra.] But * ow 
lr is not ſo with Adminiſtrators ; For they have but one Authority, 
which muſt be Executed by all join 'd together. 
4 ON La... | 1 Re 
A Legacy is a Particular Bequeſt or Gift of Goods and Chat- (7) Terms of | 
tels to One or More b Teſtament. In ſome Caſes a Bequeſt of ** 5 Ke 
Lands, &c. may be call'd a Legacy. Some are incapable of Ta- 2146; 81. 
king by Legacy. [See the 3 Fac. I. chap. 5. 13 W. 3. chap. 6. 
1 George chap. 13. 5 Georg. chap. 27.] He to whom the Legacy 
is Given is called the Legatee or Legatary. There is a Difference (%) noy'; 
where the Property of the Thing is Given, and when the Uſe of it Max. 31, 99, 
only is Given. For a Man may give the Uſe of his Plate, c. to 
One for Life, Remainder to another. But if the Plate was given 
for Life or for an Hour, A Remainder to another would be Void, 
and the Legatee may Diſpoſe of it. But if he does not diſpoſe of it 
He in Remainder ſhall have it. (Q.) [See of an Eſtate in Remain- 
der, chap. 1. Ante. 1 | 
Legacies are not recoverable at Common Law, but in Chancer) 
or the Spiritual Court. But if an Executor Promiſes that in Conſe. 
deration of Forbearance to ſue for his Legacy, he will pay the Lega- 
cyat ſuch a Time, by Vertue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. The Common Law ta- 
keth Notice of the Aſſent of the Executor to the Legacy, and doth 
give Him Time to conſider of the Value of the Goods, and State of 
the Debts, that He may ſafely pay a Legacy without Danger to His 
S own Goods, as a Waſter. Therefore the * Aſſent or Agreement of (#) Perk. 
the Executor is firſt to be obtained before any Legacy can be taken, 18 
Until then, The Legatee may not meddle with the Legacy, becauſe 11 5 
(ay) the Executor is to pay Debts before Legacies. And this is 1 Roll. Abr. 
the Reaſon why no Property can be Transferr'd to the Legatee with- Basen, 
out the Conſent of the Executor. Nay, a Speciefick Legacy or ſome Elem. $3; 
particulat Thing given in Specie, as a Piece* of Plate, £c. cannot be 
Taken without his Aſſent. For elſe by ſuch Legacies the Teſtator 
might give All his Goods away to Defraud his Creditors. » Whete (5) 8 Rep. 
aleaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a 95, 96. 
Leaſe for Years is Bequeath'd to one fot Life, or 10 many Years as 1 ing. 1173. 
One ſhall Live, the Remainder over, The Aſſent to the firſt Eſtate Bacon's 
INall be Efſectual to Him in Remainder. If the Legacy is given to Flem. 53. 
the Executor himſelf, It ſhall come to him as Executor, except () 10 reps 
e chooſe to Take it as Legatee. For the Law gives Him His E- 47. 
on, When There are many Executors, The Aﬀent of One is 


puncient to Transfer the Property to the Legatee ; and © One Execu- (a) perk. 572. 


___ 


„* 


5 


"My take His Legacy without the Aſſent of his Co-Executors ; 
de may Releaſe, Sc. And if there is not Sufficient To pay 
| dts, He only that Aſſented ſhall Anſwer of His own proper Goods. 
n Executor may Aſſent Before and After Probate. An“ Infant ( Rep. 


goo 
Exe 1 Cro. 719. 


— r 
2 * 4 * * * 4 


(2) Quando 


Rep, , 1 Duo Jura Concurrunt in Und Perſona, Idem eſt ac fi Eſſent in Diverſis. 
» 14. ä 
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of Equity or the Court-Chriſtian to pay the Legacy. 


(c) Plowd. 


543, 544- 
4 Rep. 28. 


(4) 1 Inſt, 
111. a. 


(e) 1 Ventr. 


39+ 


(f) 10 Rep- 


51. 
2 Ventr. 342, 


366. 


(gz) 2 Ventr. 
353. 


(s Rep. 


32. 


(i) Terms of by Adminiſtration. 


the Law, v. 
Adminiſtra- 
tion. 

2 Inſt. 397. 
By Ad mini- 
ſtration. 


Cancelling that which was made. [See 29 Car. 2. chap. 3. and ſe 


Lani 


OS VET GAR. we... 


Executor before Seventcen. Years of Age, or Feme-C overt, os, 
Bind Themfelves by their Aſſent. But the Husband's Aﬀent Is ff 
ficient where His Wiſe is Executrix. An Adminiſtrator Durame ,; 
nore «tate of an Executor cannot Aſſent to a Legacy. (Qn.) 

If an Executor will not Aſſent, He may be compelled in a Cour 


There may be an Aﬀent © Implied as well as Expreſs. For if, 
Horſe is Bequeath'd, and one offers to ws þ Him of the Execyy, 
Himſelf, and he Directs Hun to Go to the Legatee to Buy Him Ke 
if the Executor Himſelf offers the Legatee Money for Him, &, 
This is an implied Aſſent, and Sufficient. And if the Executor daf 
once Declare His Aſſent to the Legacy, The Legatee may take it 
tho* the Executor Revokes his Aſſent afterwards. For by the 4; 
ſent the Property was veſted in the Legatee. The Aſſent of the He. 
cutor is not needful in a Deviſe of 4 Lands by one ſeized in Fx. 
ſimple, If He Deviſeth the ſame in Fee, in Tail, for Life or Year, 
as Hath been ſaid. , 

For the Recovery of a Debt or ſuch like Thing in Action, Chen 
by way of Legacy, it is the Beſt way to make the Legatee Execute 
as to that Debt, &*c. Other wiſe He muſt Have a Letter of Attorney 
to ſue in the Executor's Name. Note, That one cannot Releaſe; 
* Debt or Duty by His Will. ; 
If a Legatee dies before the Teſtator, the Legacy 1s loſt. But i 
the Teſtator dies, and there is a F Time Limited for Payment of the 
Legacy, and the Legatee dies before that Day, His Wn {hal 
Have the Legacy; for the Legatee had a Preſent Intereſt, tho' th 
Time of the Payment was in fituro. Otherwiſe, If a Legacy is le 
queath'd to one At ſuch a Time, and He dies before that Time; fir 
then the Legacy 1s Loſt. ; 

When a Wife is made Executrix, with Legacies to the Children, 
and She Marries again; at the Inſtigation of the Husband, She fre 

uently will endeavour to Diſcount £ Maintenance and Education 
But this was not Suffered in the Chancery ſo as to diminiſh the Prin- 
cipal Sum, For the Mother ought to maintain Her Children, It 
a Sum of Money paid for- the Binding out a Child to be an Appret- 
tice was allow'd to be Diſcounted. + | 

5. A Teſtament is Void, 1. Where the Perſon was Incapable b 
make a Teſtament for want of Diſcretion for want of Liberty, & 
Women-Covert ; for that one 1s a Criminal, as Traytor or Felon; 
By Reaſon of ſome Legal Impediments, as an Alien Enemy, &. 
2. By making of a Later Teſtament ; tho' the firſt was made ire 
cably ; * for a Teſtament is of its own Nature Revocable. 3. U 


ho may make a Teſtament, ante. 


By the 9 & 10 W. 3. chap. 4. No Seaman's Will contained in tit 
ſame Inſtrument with a Letter of Attorney ſhall be Good in Law. 


It remains that I ſhew How Goods and Chattels may be Acquired 


VI.“ Adminiſtration is the Management (committed By chen 
ry in Writing under Seal, for It cannot be Granted by wordof Mou i 
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of the Goods and Chattels of One that dieth Inteſtate, by making 
no Will at all, or by not appointing any Executor in His Will, or 
where the Executor Refuſeth to prove the Will. It relates to the 


ime of the Inteſtate's Death. He or She to whom the Management 


- Committed is call'd the Adminiſtrator or Adminiſtratrix. They have 


Co 
* an! n becauſe they have nothing to their own Uſe. 


But See the 31 Ed. 3. chap. 11. infra.] : | 

Concerning Adminiſtrations 1t may be enquired, 1. By whom an 
adminiſtration is to be Granted. 2. To Whom it ought to be Grant- 
ed. 3. What is the Intereſt of an Adminiſtrator. 4. His Power. 
5, His Dy. 6. How an Adminiſtration may be Revoked. | 

1. An Adminiſtration is to be Granted by the Biſhop of the Dio- 
ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 
Party, whoſe Goods are to be adminiſtred, lived at the Time of 


(k)8 Rep. 
135. 


His Death. But a Judge of a Peculiar ought to! ſhew in His Grant (!)  Cro: 


how He hath Power to grant it. Regularly He that ſhall have 
the Probate of a Wall ſhall have the Grant of the Adminiſtration 
when the Party dieth Inteſtate, or without Will. And if there are 
Bona Notabilia, the Adminiſtration muſt be granted there where 
the Probate of a Will in ſuch a Caſe is to be granted, (vis. By the 
Archbiſhop of the Province. So that what hath been ſaid before 
concerning the Right of Granting Probates of Teſtaments or Wills, 
the ſame may be ſaid concerning the Right of granting Admini- 
rations, The Law 1s the ſame in both Caſes as to Bona Notabilia. 
[Se Of the Office and Duty of an Executor, ante, and of the Prero- 
ative Court, Book 4. chap. 1.] In the Time of the Vacation of a 
Piboprick, the Guardian of the Spiritualties may grant the Admi- 
niſtration, [See the 43 Eli. chap. 8. An Act againſt Fraudulent Ad- 
miniſtrations of Inteſtates Goods. „ 
2. An Adminiſtration muſt be granted To ſuch Perſon as the Law 
direds ; ſo that the Ordinary, Gc. cannot Refuſe to grant Ad mini- 


791. 
2 Cro. 556; 


ſation, where a proper Perſon applies to Him; nor can He * Re- (”) 9 Rep. 
we it where it is legally Granted. But it may be granted upon!“ 


Condition. It may be Granted to an Alien, and He may have Ad- 


n) 6 Rep. 
9 


miniſtration of Leaſes as well as of Perſonal Things, becauſe He hath ' 1 


them in another's Right, and not to his own Uſe, 


By the 31 Ed. 3. chap. 11. Where One dieth Inteſtate Crwith a Mill 
where no Executor is named, or where the Executor refuſeth, as well 
ar when He dieth without Will) The Ortinaries ſhall depute the 
wxt and moſt Lawful Friends of the Inteſtate to adminiſter His 
Gods, which e have an Action to demand and Recover 
n Debts due to the Inteſtate in the King's Courts, to enable them to 
: mnſter, &c. and ſhall anſwer alſo in the King's Courts to Others, 
0 Whom the ſaid Inteſtate was Bounden, in the ſame Manner as Exe- 
ors ſpall anſwer , and ſhall be accountable to Ordinaries as Exe- 
"mrs are in Caſe of a Teſtament. 


This Ad gave Power to Ordinaries to grant Adminiſtrations 3 


Which They could not do before. For Originally the King uſed ( 9 Rep. 
7 1s Officers to ſeize the Goods of Inteſtates to pay their Debts, 35 39, 40, 


and for Advancement of their Wives and Children, or next of Blood, : 


Inſt. 398. 


nere there was no Wife or Child. And afterwards this Truſt was contra. 


þ iS. + | Com- 


1 Lev. 157. 
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Committeed to the Ordinaries. But no Power was given to Ordin 
ries to Sell or Diſpoſe of the Goods either to his own Uſe, or 8 
Uſe of any other, tho' the Goods were in Danger of Periſhing : bi 
750 to the Uſe of ig; Deceaſed, as to pay his Debts, Gc. i 
eſt. 2. chap. 19. and the Expoſition thereof, 2 Inſt. 397, 398. N.. 
ther could lie Ordinaries bring Actions for Retorte * the Dane 
the Inteſtate; tho' an Action lay againſt them at tric Law, or 
their Committees, by the Name of Executors, if they intermeddled 
(3) 8 Rep- With the Goods, and would not pay the Debts. 7 After Poſſeſſion gf 
135-: 208. the Goods they might have an Action of Treſpaſs for carrying th; 
nſt. 398. A 0 In 
(9) 9 Rep. away; or before Poſſeſſion ſue for them in the Spiritual Court. hu 
38, 39, 4, now by this Statute of the 31 Ed. 3. there are Six Alterations 
Ton. 298, made; Three as to the Ordinaries, and Three as to the Agyiy. 
flrators. As to the Ordinary, 1. The Ordinary is Compelled t 
grant Adminiſtration. 2, He muſt grant it to the next of Kin, not 
attainted of Treaſon or Felony, c. for they muſt be the next Liv 
Fil Friends. 3. The Ordinary may appoint the Adminiſtrators, Un. 
der the Word Ordinary, Commiſſaries, Archdeacons, Officials, and 
other Ecclefiaſtical Judges are comprehended for this Purpoſe within 
the Meaning of the Act. As to Adminiſtrators. 1. The Admin: 
ſtrators have by this Act a greater Intereſt in the Goods, c. thanthe 
Ordinary ever had; nay, as abſolute Property in the Goods and 
Chattels as Executors have. 2. Adminiſtrators ſhall Recover the 
Debts, and have all Actions as Executors may have. 3. Admins 
ſtrators ſhall anſwer to Actions in the ſame Manner as Executor, 
and be accountable to the Ordinaries. 


By the 21 H. 8. chap. 5. In Caſe any Perſon dies Inteſtate, or the 
Executor Refuſes to Prove the Teſtament, the Ordinaries ſhall Gra 
Adminiſtration of the Goods of the Perſon Deceaſed to the Mid 
the ſame Perſon Deceaſed, or to the next of Kin, or to Both, a« il 
Ordinary ſhall think fit; taking Surety for the true Adminiſiratim 
thereof. And in Caſe where divers Perſons Claim the Adminiſratin 
as next f Kin, which be in equal Degree of Kindred to the Priſm 
Deceaſed, The Ordinary hath Election to accept any One or More nal. 
ing Requeſt, or where 4 One or More of them, and not All, being i 
equal Degree, make Requeſt, The Ordinary may admit the Win 
and Him or Them only making Requeſt, or any One of Them, « i 
Pleaſure. | 


As to the Wife or Widow this Act hath altered the 31 El. 
chap. 11. And as to the next of Xin, where an Executor refuks! 
prove the Teſtament, The Statute ſuppoſes that ſuch an Intelit 
Intent was to prefer the Kin. But if He makes a Reſiduary Leg 
That Preſumption 1s taken away. In that Caſe the Reſiduary Le 
tee ſhall have the Adminiſtration, who is to have what remain „ 

(r) Hob. ter Debts and Legacies are paid. An Adminiſtration Durante lb 
4, PR 1 Atate of an Executor is not within the Statute, or of Nece l 
2 Lev. 56. to be granted to the Widow of the Teſtator, nor Adminuſtrat 
Pendente lite. [See infra.) So that now the Law is ſettled — 
n to Adminiſtration upon the Goods of Inteſtates. It muſt be 1 ak 
. er. 1. Io the / Husband of the Wife's Goods and Chattels, as of 2 75 
(t) Raym. for Years. 2. To the Wife of the Husband's Goods and 


; 1 b 
Soner, tels. * But an Adminiſtration may be granted to the Fatt! 0 


Rep. 351. 


K 
10 
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re the Widow z and a © Reſiduary Legatee ought to be preferr'd () 1 mn 
re. 217, 21 
fore t | 


Gi Lame, England. 


he Widow in an Admituſtration cum Teſtamento annexv. 219. 
IF there is no Husband or Wye Living, then, 3. To the Children, 
Sons or Daughters. 4. If Children die firſt, * To the Father, or Mo- () 3 Rep. 
cher, if the Father 18 dead. And if no Father or Mother, then ““ 

5 Toa Brother or Siſter of the whole Blood. 6. To Brother or Siſter 

of the » Half Blood; for they are all next of Xin in equal Degree. (y)Style's 74, 
And if none of the Half Blood, then 7. to the next of Kin, Uncle, 7% 102. 

or Couſin. And if none of theſe defire the Ad miniſtration, 


nt | 
* 8, = To a Creditor. For want of all theſe, 9. To any other (#) Bacon's 
Perſon or Perſons, at the Diſcretion of the Ordinary. Or the Or- Flem. 80. 


per , 
dinaty, may Ex Officio grant to a Stranger Letters * Ad Colligendum (a) Dyer 236. 


Bons Defuncti, or to gather up the Goods of the Deceaſed. Or the 1 135. 
Ordinary may take them into his own Hands, to pay the Debts of 7 Noi, The, 
the Deceaſed in ſuch Order as an Executor or Adminiſtrator ought 9:3. 
to pay them. But He, or the Stranger who hath Letters ad Colli- . 350. 
gendun, cannot Sell them, without making themſelves Executors of 
their own Wrong. The Ordinary hath only an Authority, and no 
ſuch Power himſelf ; and therefore he cannot give that Power to a- 
y other. Adminiſtrators (as hath been ſhewn) derive their Power 
only from Statute. | | 
{fone hath made a Will, and after the Death of the Teſtator the 
Executor does prove it, and then! dies Inteſtate, the Ordinary muſt (2) 2 Roll. 
ant the Adminiſtration of the Goods of the Teſtator (Not admini- br. 997- 
ed by the Executor) to ſome other Perſon. This is call'd an Ad- 
miniſtration De Bonis non, &c. (viz.)) Non Adminiſtratis [ See the 
17 Car. 2. chap. 8. Where an Adminiſtrator de bonis non, & c. may 
ſue out a Scire faciat on a Judgment after a Verdict recovered by an 
Executor or Adminiſtrator. ] 
Where an Executor Refiſes to prove a Teſtament, Adminiſtration 
muſt be granted um Teſtamento annexo, or with the Will annexed 
to the Ad miniſtration, to the next of Kin, &9c. 
Where an Infant is made Executor, Ad miniſtration muſt be grant- 
el eum Teſtamento anne xo to his Guardian, or next Friend, D- 
fante minore tate. But the Adminiſtration ceaſes when the Infant | 
8* Seventeen Years of Age. And if an Infant Executrix before Se- C.); Rep. 29. 
lenteen Years of Age taketh Husband of full Age, the Adminiſtra- 6 Rep. 67. 
uon prefently ceaſetn. 9 
n Infant is Entituled to an Adminiſtration of the Goods of an 
latent, Ad mi niſtration ſhall be granted to another Durante Mi- 
wrt tate, till He is of full Age, i. e. One and Twenty. Becauſe a 
Minor cannot enter into a Bond with Sureties to adminiſter faith- 


4 mnftration is general without ſuch- Reſtraint, Such an Admini- (4) Noy's 
101 may Let Leaſes, Oc. But methinks this is a nice Diſtinction; Max. 106. 
rely in the firſt Caſe He might Let Leaſes 4 during the Time » Roll. Abr. 


t . — 0. 
at He is Adminiſtrator. [ Quere, ] 18 718, 
| X X 2 An 719. 
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ſentia extra Regnum,” or Pendemte Lite; and it is as good as an Ad. 


e) 2 Inſt. 
398. 
1 Roll. Abr. 


919. 
(f),5Rep. 82. 


(430 2 Roll. 
Abr. 922. 


( 8 Rep. 
136. 

1 Roll. Abr. 
920. 


of Five Pounds, [See 3 Inſt, 148, 149, 150. 


An Adminiſtration may be granted by the Ordinary Duran; FI 
miniſtration ; Duranta Minore Aitate. 


_ By the 21 H. 8. chap. 5. The Fees for Letters of Adminiſtratign 5 
Seteled with a Penalty for Extortion. (But there is no Proviſion in th 
Act in Caſe the Goods of an Inteſtate amount to Forty Pounds aud 
Upwards.) Nothing is to be taken, if the Goods are not above the Vale 


By the 22 & 23 Car. 2. Chap. 23. No more ſhall be demanded m 
the Adminiſtration of the Goods of Seamen and Soldiers than Five Sil 
lings (except the Eſtate is of the Value of Iwenty Pounds or Mir) 
upon Penalty of Ten Pounds. | 

By the 9 & 10 W. 3. chap. 41. For Adminiſtration Granted ij 
Wife or Children of any Seaman, Dying in Pay of His Majeſly' Very 
no more ſhall be taken than one Shilling for the Seal, Writing or Ning 
forth of the ſame (unleſs the Seaman's Goods and Chattels ant 
to Twenty Pounds) upon Penalty of Ten Pounds to the Party Crierei. 


3. An Adminiſtrator by Vertue of His Adminiſtration hath Inter 
in all the Chattels Real and Perſonal of the Inteſtate, and in all th 
Goods and Chattels, either in Poſſeſſion or Action, in like manners 
an Executor in the Goods of the Teſtator deceaſed. And all the 
Goods and Chattels which belong'd to the Inteſtate at the Time d 
His Death, and which come to the Hands of the Adminiſtrator {hal 
be Aſſets, or ſufficient Goods and Chattels, to make him chars 
able to the Creditors, as Executors are to Creditors and Legates 
* Before They come to his Hands he 1s not chargeable. | 

Note, That by Cuſtom of the City of London F if a Contrat 
made by a Citizen of London to pay Money to another Citizen, and 
He who ought to pay dieth Inteſtate, the Adminiſtrator ſhall k 
bound to pay it, as if it were by Obligation. 

But tho' an Executor ſhall have all the Reſidue or Surpluſze d 
the Goods and Chattels after Debts and Legacies paid by Verue of 
His Executorſhip it is otherwiſe in Caſe of an Adminiſtration, Fo 
an Adminiſtrator can take no Advantage by his Adminiſtration, (ut 
leſs £ by paying his own Debt firſt, if it is equal in Degree yitl 
Others, or by taking the Goods and Chattels, as they are Appraiſe 
becauſe the Surpluſage muſt be Diſtributed amongſt the next of Ki 
if there are any Kin according to the Statute of the 22 & 23 Cl.! 
chap. 10. hereafter to be mention'd. If a! Debtor takes Adm ?,/ 
tration of the Goods and Chattels of his Creditor, this (hall mt | 
diſcharge the Debtor ; but his Debt ſhall be Aſſets; becauſe the It 
teſtate did no Act to Free Him from the Debt. Whereas by mak 
a Debtor Executor, the Teſtator doth thereby Releaſe the Deo 
When an Adminiſtrator, (as well as an Executor) hath paid Fun 
Charges, Debts, c. with his own Money, He may Retain ſo mt 
of the Goods of the Inteſtate in kind according to the Value, ® 
ſhall have Property in Them. For by ſuch Payment the Prof ; 
is altered from the Inteſtate to the Adminiſtrator. [Se 4 
Executor and of the Intereſt of an Executor, and what are a 


ſupra. | 


2 
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+ Tfan Executor Hath not Proved the Will of the Teſtator and) Rol. 
Dies, His Executor is not Executor of the firſt Teſtament. But Ad- * 
miniſtration muſt be Granted with the Will annexed. But where an 
Executor has Proved the Will and dies, making an Executor, the 
Second Executor 1 be Executor to the firſt Teſtator. Vet if an 
1 Adminiſtrator dies Inteſtate, or makes an Executor, his Ad miniſtra- (, Rep. g. 
tor or Executor ſhall not be Adminiſtrator or Executor to the Firſt 
Inteſtate or Teſtator; but the Ordinary is to Grant a new Admini- 
ration, or an Adminiſtration De Bonis non, Ac. of the Goods of 
the Firſt Inteſtate or Teſtator. Therefore where an Adminiſtrator 
bath Judgment and Dieth, His Executor cannot ſue Execution of 
that Judgment. For None ſhall Have Execution of the Judgment 
but he who ſhall be Subject to the Payment of the Debts of the 
| Firſt Inteſtate, to which the Executors of the Adminiſtrator are not 

bjeCt. 
7 As to the Power of an Adminiſtrator. 

An Adminiſtrator can do nothing till an Adminiſtration is Grant- 
ed to Him; whereas an Executor hath His Power from the Will, 
and may Act in many Caſes Before Probate. But every Intermeddling 
with the Goods of the Deceaſed ſhall not make one Adminiſtrator, or 
Executor, of his own Wrong, as before obſerved concerning Execu- | 
tors. After the Ad miniſtration is Granted, the! Power of an Admi- ©) Noy 5 
niſtrator is almoſt Equal with that of an Executor. Yet if there are Bic 
Many Adminiſtrators, One of Them cannot ſell Goods, Releaſe Debts, Elem. 82. 
c. without the other, but they muſt all join, becauſe They have but 
One Authority. [See the 30 Car. 2. chap. 7. 4 & 5W. 8 M. chap. 
24, and of an Executor of His Own Wrong; and of the Power of an 
Executor, ſupra. ] 
5. The Office and Duty of an Adminiſtrator is the ſame with that 
of an Executor as to the Burial of the Deceaſed and Payment of 
Funeral Charges, the making of an Inventory of His Goods and 
Chattels, the Payment of Debts and the paſſing of an Account. And 
8 an Kxecutor is to take a Probate of the Will, ſo the Adminiſtrator 
mult apply to the Ordinary for Letters of Adminiſtration, and muſt 
take them out from the Ordinary as an Executor ought to do for the 
Probate of the Will, and with Regard to Bona Norabilia, [See Of 
the Office and Duty of an Executor, ſupra.] But there is ſomething 
More to be done by an Adminiſtrator. For, | 
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by the 22 & 23 Car. 2. chap. 10. All Ordinaries and Ecclefiaſtical 
Tulges ( upon Granting Adminiſtrations) muſt take Bond of the Ad- 
mniſtrator with Two or More Sureties. [Q. Of an Adminiſtrator Cum 
>eamentg Annexo, and ſee the 21 H. 8. c. 5.] with Condition, That 
ra Adminiſtrator ſhall make a True and Perfect Inventory of all 
Ine Goods and Chattels of the Deceaſed, and Exhibit it into the Re- 
giſir F the Ordinary's Court by ſuch a Day and To Adminiſter ac- 
om tn Law, and to make a True and Fuſt Account thereof, and 
l make Diſtributien of the Surpluſage as followeth, (viz.) One Third 

r n Wife of tbe Inteſtate; the Reſidue amongſt His Children, and 

Fu, 6 legally Repreſent them, if any of them are Dead; Except * 
of th bildren (not Heirs at Law) who had any Eſtate by Settlement 
e Inteflate in His Life-time, Equal to the other Shares, If 5 
ares 
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(m) 1 Ventr. 
207. 

2 Ventr. 317. 
Shower's Ca- 
ſes 108. 
Show. Rep. 1. 
2 Lev. 173. 


* 1 Salk. 426. 


the Cuſtom Obſerved therein ſhall not be Subject 10 Extend 70 it. [St 


teſſtate. 4 3 
' If There are no Children, nor Legal Repreſentatives 1 ben One 


ſhall not Extend to the Eſtates of Feme-Coverts that Die Inteſuy, 


——_——_—— 


Shares are not Equal, to the other Shares, Thoſe Children yy 
Have ſo much. of the, Surpluſage As ſhall make the Eſtate "— 19 3 
Equal. But the Heir at Law ſhall Have, an Equal Share in ih 
Dvfiributies, e ther Chllaren, eee Confideratiqy 
at He Hath of Land by Deſcent, or otherwiſe, from the 1 


Half of the Inteſtate s Goods and Chattels ſhall go to the Wife. th 
Reſidue Equally to the next of Kindred to the Inteſlate in Equal hy. 
gree, and Thoſe that Repreſent them. If there is no Wife, A ful 
be Diſtributed ama the Children, If no Child, All ſhall be Diſnibel 
among the next of Kin to the Inteſtate in Equal Degree and thei * 
pre ſentati ven. [But ſee the 1 Fac. 2. 7 17. poſt.] 

No Repreſentative ſhall be Admitted Amongſt Collaterala Aﬀier Bp. 
thers and Siſters Children. | 


Security muſt be Given By Thoſe, To whom ſuch Diſtribuion 
ſhall be made, to Refund to the Adminiſtrator, in caſe Debts after. 
wards appear. ; 
Note, That it is agreed for Law, That the * Half Blood full 
NN a Share upon a Diſtribution Equally with the wbb 

00 


By the 29 Car. 2. chap. 3. The Ad of the 22 & 23 Car. 2. chay, 1, 


but that their Husbands ſhall baue Adminiſtration f their Perſmil 
Eſtates, as before the making of the Act. and the Husbands are n 
compellable to make Diſtribution of Their Perſonal Eſtates. 

An Eſtate pur auter vie (for the Life of Anather) ſhall go to the Ex 
ecutors or Adminiſtrators of the Party that had the Eſtate, and lt 
Aſſets in their Hands, If no Deviſe be thereof made, or no Special Oct 
pant thereof, [See Of Deviſe, chap. 3. ante.] 


If the Eſtate pur auter Vie goes to the Adminiſtrators, It ſhall nt 
be Subje& to * Diſtribution according to the above-mention'd Statute 
of the 22 £9 23 Car. 2. It ſhall be Aﬀets for Payment of Debts. If i 
comes to Executors It ſhall not be Aſſets for Payment of Legacs, 
unleſs the Eſtate is Expreſly charged for the Payment of Them. 


By the 1 Jac. 2. chap. 17. No Adminiſtrator ſhall be cited to Rendr 
an Account of the Perſonal Eſtate of the Inteſtate ( otherwiſe than l) 
Inventory) unleſs It be at the Inſtance of ſome Perſon in Bebalf if 
Minor, or of One Having a Demand ont of ſuch Perſonal Eſtate as (re: 
ditor or next of Kin. | 

If, After the Death of the Father, Any of his Children ſpall di 
Inteftate without Wife or Children in the Life of the Mother, Evil 
Brother and Siſter and the Repreſentatives of them ſhall have an Eq 
Share with the Mother. 

Such part of any Inteſtate's Eftate within the City of London U 
Province of York, as any Adminiſtrator Hath by Vertue only of bein 
Adminiſtrator, ſhall be Subject to Diſtribution as in other Caſes, 


Danvers's Abr. Tit. Cuſtoms of London, 311, 312.] 4 40 


amt of England. 


6. An Adminiſtration may be Revoked by the Ordinary upon Good 
Cauſe 3 and then 1f the Adminiſtrator afterwards intermeddles with 
the Eſtate, He may be charg'd as Executor of his own Wrong. But 
the Ordinary cannot Revoke an, Adminiſtration legally Granted at 
His Pleaſure. If a * Citation is Granted to the next of Kin againſt (0% 6 Rep. 
an Adminiſtrator (a Stranger) to ſhew Cauſe. why His Adminiſtration TH 3 
ſaould not be Revoked, and it is Revoked 1 1 gee by Sentence, 1 Fs 156 
Yet all Acts of the Adminiſtrator done law fully and Bond Fide, as 460. 
Adminiſtrator, During His Adminiſtration, (as Selling Goods, Paying . 249. 
Debts, Receiving Debts and Giving Releaſes, Oc. even Depending 
he Suit for Revocation of His Adminiſtration) are Good till the Ad- 
miniſtration is Revoked ; and ſhall bind the ſucceeding Adminiſtra- 
tor. For the Adminiſtration was only Voidable, not Void. But if 
there is any Fraud, a Creditor may have Relief upon the Statute of 
the 13 Elig. chap. 5. tho' it remains Good againſt the Second Ad mini- 
frator. Otherwiſe it is when there is an Appeal from the Grant of 
the Adminiſtration to One: For the Appeal doth ſuſpend the former 
Decree 5 which is different from the Caſe of a Citation to ſhew Cauſe 
why the Adminiſtration ſhould not be Revok'd. » So it is when the (o); Rep. 
Firſt Adminiſtration is merely Void; as when an Adminiſtration is = 
Granted by the Biſhop of the Dioceſs, c. where there is an Admi- 5 
niſtration already Granted by the Prerogative Court, whether by 
Right or Wrong. For tho' the Adminiſtration is afterwards Revo- 
led, It ſhall not make the other Adminiſtration of more Effect than 
it was at the Time it was Granted. So that after it is Revoked, a 
New Adminiſtration muſt be Granted by the inferior Ordinary. But 
if the inferior Ordinary had firſt of all granted the Adminiſtration, 
and the Metropolitan in His Prerogative Court afterwards Grants 
Adminiſtration where He ought not, and it is Revoked ; all Acts by 
the firſt Adminiſtrator are Valid from the Beginning. | 

If an Adminiſtration is Granted, and afterwards a Will is produced 
and Proved, The Adminiſtration 1s to be Revoked, and all the Ads, 
which the Adminiſtrator hath done, are Void. 7 But if the Execu- (p) 2 Roll: 
tor was cited to prove the Will, and He did not appear, or if He r. 997. 
conceals the Will, and thereupon the Ordinary Grants Adminiſtra— 
non to another; and then the Executor comes in afterwards and 
Tores the Will; all Acts done by the Adminiſtrator are Good, and 
tall bind the Executor. Letters of Adminiſtration Obtained By 
Fraud are Void; and ſhall not Repeal a Former Adminiſtration. (0 3 Rep. 


[Se the 43 Elis. chap. 8. and of the Prerogative Court, Book 4. 7 


tha X I.] 
5 the 29 Car. 2. chap. 3. 30 Car. 2. chap, 7. 4 5 W. GM. 
chup, 24, which are mentioned under Executor. 
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_ An Tifitue of the Book 


CHAP. VIL 
How Eflates in Goods and Chattels Perſonal May hy 
Forfeited or Loft. 
How Eftates OODS and Chattels Perſonal may be Forfeited or J 
Chattels fer. Treaſon, Felony, Flight for Felony, tho' One 1s not Ga 


ſonal may be By being put in the Exigent, tho* He is not Guilty; By Sale in My. 
F ; By Deodand, Treaſure-Trove, Waif, Stray and Wk 


Loft. - L 
1 Bacon's Of theſe I have ſpoken particularly in another Place. [ See Of , 
_ 7 feiture, Book 4. chap. 5. poſt, and of Franchiſes, Book 2. chap, 2. 


Ante.] By Bankruptcy, [ See chap. 4. Ante.] By Afſaultin 
lenging 138 to fight for Money won at Play, c. 
chap. 14. | 

Thus far of Eſtates in Lands, Tenements and Hereditaments, ul 
of Eſtates in Goods and Chattels Perſonal ; being the ſecond het, 
and the moſt difficult Part, of the Laws of England, 


or CH. 
See 0 Am. 


| The End of the Second Book. 
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Laws of England. 


BOOK III. 


of Crimes and Miſdemeanors ; or of 
the Pleas of the Crown. 9 


r 


Of Capital Crimes or Offences, (vix.) High-Treaſon, 
Petty-Treaſon and Felony. And therein of Private 


felonies, which are committed Againſt the Life, Body, 
Gods or Habitation of the Subject, &c. 


HE Third Object of the Laws of England are Crimes and 
Miſdemeanors, or the Pleas of the Crown. 

Some Offences are by the Common Law; but moſt of 
Them are made ſo by Acts of Parliament. Theſe are Ne- 
ſary to be known, becauſe They concern the Safety of the King; 
he Quiet of the Commonwealth ; the Life, Liberty and Eſtate of 
he Subject. 

The Order that I ſhall obſerve in Treating of Crimes and Miſde- 

eanors ſhall be Thus. I ſhall ſpeak 1. Of Capital Crimes. 2. Of 

mncipals and Acceſſaries, and of the Benefit of the Clergy. 3. Of 

nimes Not Capital. This ſhall be the Subject of the Enſuing Chap- 

rs concerning the Third Object of our Laws. 

x Cime or Offence is an Act Committed againſt a Law, or Omit- 8 
ed where the Law Requires it, and Puniſhable by it. This Gene- indie, 


f ndiatm. and 
al Definition may comprehend Capital Offences, and Miſdemeanors Offences, $.2. 


Ir Offences Not Capital. 

but Thoſe that are to be eſteemed Guilty of any Offences muſt 

We the Uſe of their Reaſon, and be at their own Diſpoſal or Li- 

ey, For 1. Thoſe that want Reaſon to diſtinguiſh betwixt (5) 1 Ing. 
and Evil (as Infants under the Age of Diſcretion, (viz..) under 4, i 
ee of Fourteen Years, Idzots, Lunaticks, c.) ought not W ne 16s 
ölecuted for any Crime; no, not in Treaſon for killing the King; 2 Rep. 27: 
0 the Law ww i th viſe. [Qrnere, and of One Born $124: 
4 as anciently otherwiſe. | Quere, N H F. c. 10, 
ſand Dumb.] But as to Infants, their Underſtanding and Dif 43> 44 
on ought to be Examin'd. For if They appear to have Know-! 8 
5 equal to thoſe that are of Years of Diſcretion, They may be 

"Cuted, But it is proper to Reſpite Execution in Order to obtain 


* y a Par- 
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a Pardon. And as one Non Compos Mentis ſhall not be arraigny 
for a Capital Offence, ſo if He become Non Compos after Convidi 
He ſhall not be Executed. Yet if an Infant or Non Compos Commit 
a Treſpaſs againſt the Perſon or Poſſeſſion of another, he muſt anſpa 
(e) Hob. 134. for the Damage in a © Civil Action. Men 4 Drunk or in a P; Un 
2 Roll. Abr. are not to be Excuſed if They commit Offences ; for their Acts ar 
Dale. ch. 147. voluntary and owing to their own Folly. 2. One that is at L. 
) „ Init berty, but under the Power of Another, may be fometimes Excyjy, 


247. a. 


(ez Int. As a Feme-Covert ſhall not ſuffer for a Theft in Company with he 


108. Husband ; for it ſhall be preſum'd to be done by Coercion. Th 
66% ® Bare Command of her Husband will not ſave her. But if ſhe oy. 


Kelynge 31. mits Treaſon, Murder or Robbery in Company with her Hushard 
Dalt. ch. 157. ſhe is puniſhable in like Manner as the Husband. F And in ll 0 
(9 hap, fences Not Capital a Wife may be put to Anſwer with her Hushand, 
11 Rep. 61. or alone without him, tho' they Both join'd in the Commiſinn of 
Hob.g7. the Offence. 5 A Servant is not to be excuſed the Commiſſion of any 
OH. P. C. Crime, tho' He acts by the Command or Coercion of His Maſt 
D.1t.ch.16:. For a Maſter hath no ſuch Power over Him. 
399. In all Crimes there muſt be an Evil Intention; a mere Miſa i 
( 38 6. not Pumiſhable. # Nor is an Evil Intention Puniſhable equally wit 
11 Rep. 98. the Fat; except in Treaſon. 8 | 
Where One has the Uſe of his Reaſon, and is at Liberty, Hi 
(7) 3Inft's, i Endeavour to Commit a Felony, as to Rob, &c. is Pnniſhabl; 
A symb. tho* ngt to that Degree as if the Felony and Robbery, Sc. had ber 
86. F. 3. actually Committed, For in ſuch Caſes the Will ſhall not be tak 
21 for the Dced. BE ; 
Not only They which Actually Commit the Offence are h. 
(* Dr. & miſhable, * but Thoſe that Command, Perſuade, Adviſe, Procure, In, 
Dull . Aber or Conſent tothe Commiſſion of an Offence, or Conceal it af 
chap. 42. it is done, are Eſteem'd to Offend. [See Of Principal and Acceſun, 
36.8. bl. chap. 2. inf a. ] 
(J) H P. S. All Crimes or Offences are Capital or Not Capital. Capital, at 
2, 126, 134+ Thoſe for which the Offender ſhall loſe His Life. Not Capita, for 
which the Offender may Forfeit His Lands, Goods; or for whicl 
he may be Fined; or Suffer Corporal Puniſhment ; or Suffer bai 
Fine and Corporal Puniſhment ; but not Loſs of Life. 4 
api 


* 


(e) Privilegium non valet contra Rempublicam; Neceſſitas Publica Major eſt Quan Ir 
vata. Bacon 32. L 
(g) Mandata Licita ftrictam Interpretationem Recipiunt, ſed Illicita latam & Extent 

Pacon 66, 3 Inſt. 51. f 1 ild 
Quando Aliquid Mandatur, Mandatur & Omne per quod Pervenitur 4 
Rep. 115. 

' 8. 4 Contrahitur Niſi Nocendi Voluntas Intercedit. Bracton, Lib. ch. 4. 
(i) Voluntas non Reputabitur pro Facto. 3 Init. 69. 11 Rep. 98. 
Non Officit Conatus, niſi ſequitur Effeftus. 6 Rep. 42. 

(1) Pœnæ pot ius molliendæ ſunt, Quam Exaſperandæ. 3 Inſt. 220. 
Qui noni Habet in /Ere, Luat in Cor pore. 2 Inſt. 173. * 
Quælibet Pena Cor poralis, quamvis Minima, major eſt qualibet Pena Pecu 
Inſt. 220. 

. Nobiles magis Plectuntur Pecunia, Plebei vero in Cor fore. 3 Inſt. 220. 
Dignitas Per ſonæ auget Pœnam. 2 Inft. 218. 
Inter eſt Reipublicæ ne maleficia remaneant Impunita. 4 Rep. 45. 5 Rep. 109. innen. 
Impunitas 58 ad Deter iora invitat. 63 continuum Afﬀettum Trioòͤuit delings 

Ibid. | | 

. Minatur Innocentibus, Qui parcit Nocentibus. 4 Rep. 4. 


II. Laws of England. 
Ch 1; Laws of England. — 
— — G | | ee LG — — 


— 


— 


; Catital Offences are of three Sorts, High-Trea ſon, Petit-Treaſon, Of Capital - 5 


Crimes or 
Offences. 


Treaſon (from Trabiſon, Proditio, Betraying) is either 1. High- 


(m) Weſt's 


Statute, and Confirmed by the 1 Mar. Seſſ. 1. we I. which takes 
| 


El. z. or is made High-Treafon, &#c. by ſome Statutes ſince the 
1 Mar. Sefſ. 1. chap. 1. 
All Treaſons include Felony, and therefore the Word Prodito- (v) 3 Inf. 4, 
rie muſt be uſed in the Indictment for Treaſon to See it. 15. 
Natural-Born Subjects (except Infants under the Age of Deſcreti- (2) 3 Inſt. 44 
on, Ideots and Lunaticks totally Deprived of their Reaſon) tho they Rs 2 
Live in the Dominions of a Foreign Prince and have ſworn Allegiance H. g. 10, 15. 
to Him, and all Subjects of Foreign Princes Living in the Dominions 1. 129.4. 
of our King, by Reaſon of their Local Allegiance, may be Guilt 
of High- Treaſon. The Queen, Wife of a King Regnant, may be al- 
ſo Guilty. But an Alien, who in an Hoſtile Manner invades the 
Kingdom, ought not to be puniſned as a Traytor; but is to be dealt 
pith as an Enemy. An Ambaſſador that is guilty of Treaſon againſt 
he King's Life may be Condemned and Executed ; but for other 
reaſons, He ſhall be ſent Home with a Demand to puniſh Him, or 
o ſend Him back to be puniſhed (Qu.) [See Grot. De J. B. S P. 
ib, 2, chap. 18. Zouc h De Legati Delinquentis Fudice Competente. 
H. 152, 153. 2 Danv. 327, 328. | 
By the 25 Ed. 3. Stat. 5. chap. 2. High-Treaſon may be Committed 
In the Seven Inſtances Following, (vis. 


I. by Compaſſing and Imagining the Death of the King, Queen, 
Yr of their Eldeſt Son and Heir; and thereof be provably attaint, 
Kc. 


A King 7 De facto and in Poſſeſſion is Here to be underſtood ; and (p) 3 Init. 7. 

Bigh-Treaſon againſt Him may be Puniſhed by the Right Heir when H. F. © 22: 
© gets the Crown afterwards, He that hath only a Right, is not 
thin this Ad. [See the 11 H. 7. chap. 1.] The Heir of the laſt 
nz before His Coronation, is a King within the Act when the 

Th Deſcends upon Him. 4 The Husband of a Queen that Reigns (4).4 balk. 6, 

= Own Right is not a King within its Meaning. [See 10 2 Ph. Ii. P. C. 12. 
4 chap. 10.] But a Queen Reigning is a King within the In- 
fon of it, as ſhe is inveſted with Royal Power. [See 1 Mar. 
1 | Seff. 


— —_— th 


ä 


| a 8 
P) Proteftio Trahit Subjeftionem, & Subjeftio Protectionem. 7 Rep. 5+ 


$ . 
dus f opuli eſt Su prena Lex. 10 Rep. 139. 


Symb. §. 53. | 
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| 3. chap. 1.] Her Husband- may Commit Treaſon againſt H.. 
725 f is Rs Perſon from 2115 to this and many other — 
(r) 3 Inf. 8, ſes. The Queen Dowager is not within the Act. Nor a Pro-R:. 
Ii. p.c.;, or Guardian of the Kingdom; nor a Collateral Heir Apparent till I 
Iis declared Heir Apparent by Parliament. 

By Eldeſt Son and Heir, The Second Son after the Death of y, 

Firſt may be underſtood, c. . 
[See the 1 V. & M. Se. 2. chap. 2. F. 9. wary one that i; 

Papiſt, or marries a Papiſt, is uncapable to enjoy the Crown,] 

(3 1nt.6, Some / Overt-A# or Open Deed muſt be alledged in every jy. 
. dictment for High-Treaſon; for the Words thereof Attainted by Oven. 
13. Deed relates to the ſeveral Treaſons before expreſſed. ¶ See 2 
Kely, 20, 21. And here the Compaſſing and Imagining the Death of the King, 67; 
muſt be manifeſted by an Overt- Act to make it High-Treaſon; 2; by 
Providing Arms to Effe& it; By Conſulting to Levy a War wan} 
Him (for my Lord Coke's Opinion to the Contrary is Denied to de 
Law) By Writing Letters to excite others to joyn with them; } 
aſſembling Men in Order to Imprifon or Depoſe the King; By wr. 
ting Letters to a Foreign Prince- to perſuade Him to invade the 
Realm, G. Theſe Overt-Acts may be alledged to Prove that One 
| imagined the Death of the King, &'c. that He may be Provably (nx 
(?) 1 Inft, probably) attainted. * Bare Words are not ſuch an Overt- Ad; nor 
3 Ero. 123, Words ſet down in Writing and kept privately in one's Study; bu 
332. Words ſet down in Writing and publiſhed by the Delinquent himeel 
Kely. 12, 13. are a Sufficient Open Deed within the Statute, Words without an 
W 8 Overt-Act are to be puniſhed in another Manner, as an High Miſon. 
ſion, or a Great Miſdemeanor; but if a Man is indicted only fr 
i Words, That cannot amount to High-Treaſon. If One doth ay 
Thing by which He ſheweth His Liking or Approbation to a Tra- 
terous Deſign by Words or Actions, He is Guilty of High-Treafon, 


„ & __ 


2. By Violating the King's Companion, or the King's Eli 
Daughter unmarried, or the Wife of the King's Eldeſt Sm and 
Heir. 


G4 3 Inft.3,9. » * To Violate is to know Carnally. The King's Companion is the 
. F. Ce. King's Wife, which implies that the Violation muſt be during the 
Marriage with the King; for after the Death of the King ſhe 1s nit 
His Companion. And therefore it extendeth not to a Queen Dove 
ger. If the Wife of the King does Yield and Conſent to Him thit 
Committed this Treaſon, it is Treaſon in Her. The Eldeſt Daw 
ter, i. e. the Eldeſt Daughter not Married at the Time of the Vir 
lation, tho' there was an Elder Daughter than Her, who died wit 
out Iſſue. For now the Elder alive is inheritable to the Crow" 
upon Failure of Iſſue Male. : 
Or the Wife of the King's Eldeſt Son and Heir, implies alſo thi 
the Violation muſt be during the Coverture. If ſhe Yields and Cor 
ſents to the Adulterer, it is likewiſe Treaſon in Her. 


3. Or if a Man do Levy War againſt the King in His Realm. 
(nd. 9, Not only by Rebelling and Taking up Arms to Dethrone the Ni 


h . 1 oM 
H. p. C. 14. but to Reform Religion or the Laws; To Remove Perſons fe 
Kely. 75, 70. 


— 


Chr. Lame of England. 343 


wo 
— 


Miniſtry, To reſiſt the King's Forces by Defending a Caftle, r. 
12 ny Jo All Incloſures, All Bawdy-Houſes, 2 To do any , 
Thing elſe for publick Reformation, is an Invaſion on the King's Au- 
thority, and a Levying a War, Thoſe that joyn with them alſo are 

ilty, tho' They know not their Intent. To raiſe a Force to pull 
down a Particular Incloſure or Bawdy-Houſe, &c. is only a Riot. 
[See the 1 Mar. chap. 12.) | 

A Bare 1 to Levy War cannot amount to Treaſon () Inf. 9. 
within this Branch. It muſt be an actual Levying of War. [See the . P. C. 13, 
13 Elz. chap. 1. ] But a Conſpiracy againſt the King may be al- (2) Kely. 19. 
ledged as an Overt-Act of Compaſſing his Death; as hath been ſaid. 20, 21. 
« If 2 War is Levied, the Conſpirators are all Traitors, tho' all are (a) 3 1nd. g. 
not actually in Arms. 


* Thoſe that joyn Themſelves to Rebels, &c. for fear of Death, *; Ing. 10. 
and Return at the firſt Opportunity, are not guilty of Treafon. 


4. Or be adherent to the King's Enemies in His Realm, giving Aid 


/ Comfort in the Realm or elſewhere. 


We muſt ſtill underſtand, That This muſt be Declared by ſome 

Overt-A&. And therefore an Adhering may be proved by Giving (2) 1 lt. 
the King's Enemies Aid and Comfort within the Realm, or without, dug 

but for Neceſſity-ſake the Adherency without the Realm muſt be al- &.p.c.\.. 
edged in ſome Place within England; and if the Jury finds upon Evi- 
dence any Adherency without the Realm, They muſt find the Delin- 

quent Guilty. So an Adherency may be proved by Surrendring the 

King's Caſtle for Reward, Selling Arms, Sc. To ſuccour a Rebel fled 

into another Realm 1s not within this Clauſe ; becauſe a Rebel is not | 
properly an Enemy; and becauſe the Statute is taken ſtrictly. E. (e) 3 Ing. 11. 
nemies are Thoſe that are out of the Allegiance of the King. 7 Rep. 24,25. 
[See Of Subjects, Book 1. chap. 1. And How Foreign Treaſons ſhall 


be Tried, Book 4. chap. 1. IT it. Of the Court by Commiſſion, &c.] 


By the 16 Ann. chap. 10. Officer or Soldier Correſponding with Re- 


el or Enemy pon Land out of Great-Britain, or at Sea, is Guilty of 
"g'-Treaſon, 


5. To go on with the 25 Ed. 3. Or if a Man Counterfeits the 
King: Great Seal, or Privy Scal, or his Money. 


This Branch of the 25 Ed. 3. does not extend to a Fixing of the 
vreat Seal by the Chancellor to a Patent without any Warrant for 
It; nor To the Taking of the 4 Wax impreſſed by the Great Seal (4) 3 luft. 
om one Patent, and fixing it to another; for this is not Counter- 445-467 
Kling the Great Seal, but a Miſ-ufing of it. There muſt be an actual 16, 172 8 
terfeiting, not an Intent or going about to Counterfeit, Alſo H. P. C. 18. 
t muſt have the Likeneſs of the King's Great Seal. Thoſe who aid R755 
vl conſent to the Counterfeiting are equally Guilty within the Act. Cr. 3. a. 

7 V. 3. chap. 3.] This Statute mentions only the Great and Pri- 
by veal :. So that the Counterfeiting of the Sign Manual or Privy 
Lier 18 not Treaſon within this Act. But it is made High-Treaſon 


1 Both Caſes by 1 £9 2 Ph, & M. chap. 6. {See of the Privy Conn- 


„ Book 4. chap. 1 
A * Thoſe 


0 
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(s int. 16, © Thoſe: who Counterfeit Money in this Realm without the King, 
> Taft. 571, Authority (whether they utter it or not) are Guilty of High- Ties 
578. ſon; an thoſe that Have Authority to Coin Money are Guilty of 
£4 * High- Treaſon, if they make it of Greater Alloy or of leſs Weight 
p. 329 than they ought, Clippers are not within this Statute, Ty, 
King's Money here is ſuch only as is Coined by the King's Author 
in Gold and Silver (not in Braſs or Copper) within this Realm, But 
concerning the King's Coin, and the Counterfeiting of Foreign Ny 
ney currant in this Realm, it is further provided for by fubſe 
quent Statutes, ſince the 1 Mar. Se. 1. chap. 1. [See 1 My, 
Sell. 2. chap». 6. 5 Elig. chap. 11. 18 Eliz. chap. 1. 8 &. 9 V.; 
chap. 26. infra.] Forging or Counterfeiting of Foreign Money ng 
currant within this Realm is Miſpriſion of Treaſon, 


6. Or if a Man brings Falſz Money into this Realm 1 to the 


Money of England, knowing the Money to be Falſe, to Mere bandixt y 
to make Payment with it. 


(f)3 Int. 18. Ff It muſt be brought over actually Counterfeited according to the 
F. C. a. Likeneſs of Engliſh Money; [But ſee the 1 £9 2 Ph. & NM. chap, 11 
infra.] It muſt be brought by One that knows it to be Falle; | 

muſt be brought from a Foreign Nation, and not from any Play 

ſubject to the Crown of England; and He that brought it over nul 

Utter it in Payment. Otherwiſe it is not High-Treaſon within thi 

Statute, 


[See the Statutes concerning the Coin, infra.) 


7. Or if a Man Slay the Chancellor, Treaſurer or the King's Jui 
ces of the one Bench or the other, Fuſtices in Eyre or Fuſtices of 10 
or other Fuſtices aſſigned to Hear and Determine, being in their Pla: 
doing their Offices. 


(x) 3 Tnft. 18. 3 This Branch extends to no other Officers beſides thoſe exprelh 
K. f. C. 17. named; and to them only while they are in the actual Exe 
tion of their Offices, repreſenting the Perſon of the King. It all 
extends only to a Killing, not to a Wounding without Death. Ie 
3 H. 7. chap. 14. in Felony, poſt.] 
All theſe Acts are High-Treaſon by the Common Law, and : 
Declared to be ſo by the foremention'd Statute of the 25 E. 
chap. 2. and by the 1 Mar. Seſſ. 1. chap. 1. The Statute of 25 Eu. 
chap. 2. is order'd to be taken ſtrictly, and is not to be extended1 
I and there wants nothing to the Perfection of the Statuted 
Ed. 3 but a Limitation of ſome certain Time wherein the Offende 
mall be accuſed. [See the 7 V. 3. chap. 3.] All other Statutes (s 
hath been ſaid) made between thoſe two Statutes concerning Hy 
Treaſon are abrogated. | See 3 Inft. 23, 24.] 
But fince the 1 Mar. many Offences are made High- Treaſon N 
Statutes, which were not ſo before. As concerning the Coin, l 
Pope, Popiſh Prieſts, and Papiſts, The Prozeflant Succeſſion, and cor 
cerning Soldiers. 
1. Of High-Treaſon concerning the Coin. 


By the 1 Mar. 2. Seſſ. 2. chap. 6. Forging or Counterfeiting 1 
Foreign Coin of Gold or Silver, Currant by the King's Proclamaiih 
i High- Treaſon. [See 14 Eliz. chap. 3.] 9 


= 
** <a? © 18 1 „ _ * 


2 


- 
y the 11 and 12 Ph. & M. chap. 11. To Bring into the Realm 
Money Conmerfeited Actording to the Similitude of Foreign Coin 
Currant Here, 10 the Intent to Merchandize with it, is High 


eaſon. : | 85 

* 4 be 5 Eliz, chap. 18. V boſoever ſhall Waſh, Clip, Round or 
And 

_ the 11 Eliz. chap. 1. Whoſoever ſhall Impair, Diminiſh, Falſify, 
Scale or Li ten for Luc re or Gain the Proper Money of this Realm, 
or that of other Realms made Currant by Proclamation, ſhall be Deem'd 
as an Offender in Treaſon, and . All His Chattels Abſolutely, 
and bis Hereditaments for Life, but without Corruption of Blood or 
Loſs of Dower. 

hy the 8 & 9 W. 3. chap. 26. Whoſoever (except ſuch as are Em- 
pled in the Mint) ſhall knowingly Make or Mend, or Buy or Sell, or 
Have in bis Poſſeſſion, Any Mould or Preſs for Coining, or Convey ſuch 
Inſruments out of the King's Mint, or Mark upon the Edges any 
— Coin, or Colour or Gild any Coin reſembling the Currant Coin 
of this Kingdom, &c. ſhall be Guilty 5 High Treaſon, but without 
Corruption of Blood, or Loſs of Dower. [See the 6 & 7 W. 3. chap. 
17. 7 Ann, chap. 24. as to the Reward for Apprehending and Con- 
vi0ing a Counterfeiter or Clipper of the Coin, and Pardon for Diſ- 
covery and Conviction of Accomplices, or like Criminals, &. Sec 
alſo of Publick Felony relating to the Coin, poſt. ] 


2. Of High Treaſon Concerning the Pope, Popiſh Prieſts and 
Papiſts. 


By the 5 Eliz. chap, 1. IF any One ſpall by Writing or Preaching, 
or by any Speech, open Deed or Act, Adviſedly maintain the Juriſ- 
dition of the Biſhop of Rome Heretofore Claimed in this Realm, He 
is Guilty of a Præmunire for the Firſt Offence, and of High Treaſon 
ſor the Second Offence ,, but without Corruption of Blood or Loſs of 
Dower. And If any Perſon, who ſhall have a Charge, Cure or Office 
in the Church, or an Office or Miniſtry in an Eccleſiaſtical Count, or 
ſpall wilfully refuſe to Obſerve the Orders and Rules for Divine Ser- 
nice in the Church of England, after he ſhall be admoniſhed by the 
Ordinary, &c. Or ſuch as ſball Deprave any the Rites and Ceremo- 
mes of the Church of England, Or that ſhall Say or Hear Private 
Maſs, &c. ſhall Refuſe a Second Tender of the Oaths of Supremacy, 
Kc He ſhall be Guilty of High Treaſon \, but without Corruption of 
blood or Loſs of Nower. 

by the 13 Eliz. chap. 2. To put in Ure any Bull or Inſtrument 
r Abſolving the Subjects from their Allegiance, &c. obtained from 
the See of Rome, and Willingly To Receive any ſuch Abſolution, &c. 
Or ſball Obtain from the See of Rome any Bull or Writing whatſoever, 
and put it in Ure, He is Guilty of High Treaſon, 

by the 23 Eliz. chap. 1. To Abſolve Subjetts from Obedience, aud 

*Oncile Them to the Obedience of Rome, Treaſon in the Reconciley 
ond Reconciled, 

by the 27 Eliz. chap. 2. If any Eccleſiaſtick, Born in the Queen's 

arp that is Ordained or Profeſs'd by Popiſh Authority, ſhall 

"an in the Queen's Dominions, or come from Beyond Sea, and 

nor 
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Of Petit 
Treaſon. 
(k) 3 Inſt, 


20. 
Dalt. ch. 142. 
p. 336. 


not ſubmit to ſome Biſhop, or ſome Fuſtice of Peace within Three D. I 
and take the 1 He ſhall be Guilty of Hot Treaſon. 55 


g; 

And 4 any Subject, not being Eccleftaſtick, ſhall not Return fin | 
a Popiſh Seminary within Six Months after a Proclamation in |, 
don, and Submit, &c. within Two Days, He ſhall be Guilty of Hyj le 
Treaſon, whenever He ſhall otherwiſe Return. [See the 1 Ce, or 
chap. 55. 3 Georg. chap. 18. Acts to oblige Pope To Reviſe; U 
Their Names and Real Eſtates, & c. and of Publick Felony relating 
to Popiſh Prieſts, poſt.] | 6 

3. Of High Treaſon Concerning The Proteſtant Succeſſion. 1 

By the 1 2 Ann. chap. 17. F any ſhall endeavour Adviſuly y de 
Direciiy to Hinder any Perſon who ſhall be next in Succeſſion in tl My 
Crown for the Time being (according to the Limitation by the 18 cur 
W. & M. Seſſ. 2. chap. 2. and the 12 W. 3. chap. 2.) He is Git Sy 
of High Treaſon. And 275 that Maliciouſiy and Direttl mil ny 
ame by Preaching or Adviſed Speaking ſhall incur a Præmunire. [See 3 
of Præmunire, chap. 3. poſt.] | 

By the 13 W. 3. chap. 7 To Have Correſpondence or keep Intl * 
gence with the Pretended Prince of Wales, or Anowingly with ay 1 
175 Employ'd by Him, or to pay Money to his Uſe, is Hy 4 n 
Treaſon. 

By the 4 Ann. chap. 8. 6 Ann. chap. 7. Whoſoever ſhall Adviſedy x. 
* direaly by Writing or Printing maintain that the Pretend 55 
Prince of Wales, Or any other, Hath any Right to the Crown olle. 4; 
wiſe than according to the Acts of the 1 W. & M. chap. 2.01 12 M. thoſ 
chap. 2. Or that the Kings of this Realm by the Authority of Pali fade 
ment cannot make Laws to Limit and Bind the Crown as to the Deſcen 4" 
and Government thereof, ſhall be Guilty of High Treaſon. [See of Prem en 7 
nire, chap. 3. poſt.] F 

By the 7 Ann. chap. 21. Crimes and Offences, which are Hy In 
Treaſon and Miſpriſion of Treaſon by the Laws of England 5 
be adjudged ſo in Scotland, and no other. 3 

Fi 

4. Of High Treaſon By Soldiers. your 

oth 

By the 12 Ann. chap. 11. If any Subject of the Crown of or ET 
Britain ſhall within the Kingdom, or Ireland, or without the A Homie 
dom, Liſt Himſelf, or Procure any Subject to Lift himſelf, F medly, 
tent To Go Beyond Sea to Serve any Foreign Prince State, 0 4 priſon 
2 Soldier, without Licence, He ſhall Suffer and Forfeit as in afe Felony 
High Treaſon. | 1 It is 

[See 5 Statute of the 10 Ann. chap. 10. ante, under we 1 "op 
ſon By Adhering to the King's Enemies, &c. And the 7 We 3- 2 f Medlyr 
For Regulating Trials in Caſes of High Treaſon, Cc. 10 Bread)” 
chap. 5. 8 : 

: | 7 ary 

II. * Petit Treaſon is a Crime where one out of Malice rake Felon; 


. 1PrICts 
away the Life of a Subject, to whom he Oweth a Special Obedien, 


— 
_ 
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Ir is called Petit-Treaſon in Reſpect to High-Treaſon, which is a- 
inſtthe King. It may be Committed in Three Cafes, For, 


Dy the 25 Ed. 3. chap. 2. I: is Petit-Treaſon when a Servant kil- 
eth bis Maſter, when a Wife kills her Husband, or when a Secular 
y Religious Slayeth his Prelate, to whom be oweth Faith and Obedience. 
Le 1 Mar. Seſſ. 1. chap, I. 


If a Servant kills his Miſtreſs, or the Wife of his Maſter, it is (i) 11 Rep. 
Petit-Treaſon 3 for She is his Maſter within the Letter of the Sta- 34, 20. 
tute. Judges are reſtrain'd to take it by Equity. A Servant intend- H. P C. 23. 
ed to kill his Maſter, and did lay in Wait to do it while He was his 
Servant, and did not do it till he had been a Year out of his Service, 
it was adjudged Petit-Treaſon within the Acc. A Servant * pro- (9 3 1ng. 20. 
cured another to kill his Maſter, who killed him in the Servant's H. P. C. 24. 
preſence, This was Petit-Treaſon in the Servant and Murder in the * 2 
other. If the Servant had been abſent, he would have been only 
aeceſſary to the Murder. ; 

If a Wife and a Stranger kill the Husband, it is Petit-Treaſon in 
the Wife, and Murder 1n the Stranger. 

And ſo it is in the Caſe of an Ecclefiaſtick Perſon, Secular or Re- 
oular, if he kills his Prelate or Superior, to whom he oweth Faith 
and Obedience. | 

If a ! Child kills his Father or Mother, he is out of this Statute ; (0 3 Ing. 20. 
unleſs the Child ſerved the Father or Mother for Wages, &*c. in H. P. C. 24 
which Caſe He ſhall be indicted by the Name of a Servant. 

Aiders, Abettors and Procurers are within this Act, * but in all ( Crompt. 
theſe Caſes, if the killing is upon a Sudden Falling out, or Se De- Hp. C. 24. 
fendendo, &*c, This is not Petit-Treaſon. [See Of Principal and Ac- 
eſſary, chap, 2. and Of Fudgments in High-Treaſon and Petit-Trea- 


lon, Book 4. chap. 5.] 


Ill. Felony ( Felonia, from Feath Fee, and Lon Price) formerly Of Felony, 
ws every Capital Crime Committed with an evil Intention. But G0 Fel. 


Z 7 King's 
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King's Connſelors, &c. g. Felomes of Soldiers and Mariners. , 
lony by 1 the King's Armour. 5. Felonies Relating to » Ti 
p1ſh . 6. Felonies by Riorers, and 7. Felonies by Brea 
Priſon, Eſcape and Reſcour. Fre 


1. Of Felonies Relating to the Coin. 


By the 8 & ꝙ W. 3. chap. 26. It is Felony to Blanch Copper fy 


Sale, or to mix Blanch'd Copper with Silver, or Knotwingly and Fry. [ 
dulently to Buy or Sell, or offer to Sale Blanch'd Copper alone, or min of! 
with Silver , or Knowingly and Fraudulently to Buy, &c. any Mix. 8 
ture that ſhall be Heavier than Silver, and 60 and touch and wy Shit 
like Standard Gold, but be manifeſtly worſe z or to Receive or Buy an 8 
Counterfeit Mill d Money, or Mill Money unlawfully Diminiked of 
and not Cut in Pieces, at a lower Rate than the ſame by its Denming to L 
tion ſhall Import, or was Coined or Counterfeited for. 

See the 6 & V. 3. chap. 17. An Ad to Prevent Counterfeiting p 
and Clipping the Coin of this Kingdom, and the Reward for Diſcy Refi 
very of Coiners, c. See Of Pardon, Book 4. chap. 5. the 

Strik 

2. Of Felony againſt the King, and the King's Counſelors, &c, Fel 

By the 3 H. 7. chap. 14. It is Felony for any Sworn Servant in 4. 

8 the Cheque- Roll of the King's Houſhold, under the State of 4 Lord, t 
make any Confederacy, Compaſſings, Conſpiracy and Imagination by 
with any. Perſon, to Deſtroy or Murder <4 King, or any Lord gf of tb. 
His Realm, or any other Perſon, Sworn to the King's Condl, i. 
being thereof Convitt by Twelve of the ſaid Houſhold before tl e 
Steward, &c. | * b 
Wig 
) nt. 7 A Confpiracy or Imagination by Words only within the > * 
38, 39 King's Houſhold makes it Felony by this Statute without ay re 
Overt-AQ. | Book , 
The Perfon againſt whom the Conſpiracy is Form'd muſt be the 
King, or of the King's Privy Council, except ſuch Great Officers & 5. 
the Steward, Treaſurer and Controller of the King's Houſhold, who 
need not be of the Privy Council. [See Of the Court of the Lon by 
Steward, Sc. To Enquire of Felony, Book 4. chap. 2. And ſee tht on 0 
9 Ann. chap. 16. For Attempting to Kill, &c. a Privy Counſelln eng 
in Execution of His Office.] 2 = 
| 
3. Concerning Felony of Soldiers and Mariners. a F 
1 

By the 7 H. 7. chap. 5. 3 H. 8. chap. 5. and the 2& 3 Ed. . ny 
chap. 2. It is Felony without Benefit of Clergy for any Soldier, not MA 
ing a Captain, to leave the King's Service 4. Licence. [See Bu 6 
I. chap. 5. near the End.] | 0 

By the 3 Jac. 1. chap. 4. It is Felony to Go out of the Realn 1 5 
Serve any Foreign Prince, or State, without taking the Oaths of Ale * 15 

Lancs IF) Departure. [See For the New Oaths 1 V. & A. 8 Wl; 5 
I. CPAP. 8. F of 

And if any Gentleman, or Perſon of Higher Degree, or 4 * 2 

fon who het then any Office in 44 or a Tal Go ou 4 — alen 


— — 
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Realm to ſerve ſuch Foreign Prince, &c. without being Bound with 
Two Sureties in a Bond not to be Reconciled to the See of Rome, and 
ut to Enter into any Conſpiracy againſt the King, He ſhall be ad- 
aged © Felon. | See Book 1. chap. 5. near the End.) | 

ö By tbe 39 Eliz. chap. 17. Soldiers and Mariners Wandering with- 
TY Teſtimonial, or Idle Perſons which wander as Soldiers and Ma- 
rings, ſpall ſuffer as in Caſe of Felony without Clergy. 


[See the 11 & 12 WW. 3. chap. 7. For the more Effectual Suppreſſion 
of Piracy, infra. 3 ; 3 | 

See the 12 Ann. chap. 18. Concerning the wilful Deſtruction of 
Ships of War and of Merchant Ships in Danger, Sc. | 

See the 7 Georg. chap. 6. For the Puniſhment of Soldiers that are 
of the Popiſh Religion; and the Puniſhment for Seducing Soldiers 
to Deſert, | | 


I the 7 Georg. chap. 6. If any Soldier ſhall Raiſe a Mutiny, or 
22 to Obey His Superior Officer, or ſhall Reſiſt any Officer in 
the Execution of His Office, or Draw or Offer to Draw, or ſhall 
Strike or Lift up any Weapon, Againſt His Superior Officer, it is 
Felony. | 


4. Of Felony By Imbezilling the King's Armour, &c. 


By the 31 Eliz. chap; 4. F any Perſon baving the Charge or Cuſtody 
of the King's Armour, Ordnance, Munition, &c. or of any Viftuals 
provided for Soldiers, Mariners, &c. ſhall for Lucre wilfully Imbezil 
the ſame to the Value of Twenty Shillings (tho* at ſeveral Times ) He 
ſhall be Adjudged Guilty of Felony, And by the 22 Car. 2. chap. 5. 
without Benefit of the Clergy. [See the 22 & 23 Car. 2. chap. 23. 
Se the 9 & 10 V. 3. chap. 41. and the 1 Georg. chap. 25. To pre- 
ſerve the Stores belonging to the Navy, Gc. See alſo Of Forfeiture, 


Book 4. chap. 5.] 
5. Of Felony relating to Popiſh Prieſts. 


by the 27 Eliz. chap. 2. Whoſoever ſhall willingly Receive, Relieve, 
Aid or Maintain, any Feſuit, Seminary or other Popiſh Prieſt, &c. 
being at Liberty or Out of Hold, knowing him to be ſuch, is Guilty of 
Felony without the Benefit of the Clergy. 

| 1 the 35 Eliz. chap. 2. IF ſuch Popiſh Recuſant, as is mentioned 
in tne Statute, Departs not the Realm within the Time Limited, if be 
does not Conform Himſelf within Three Months, as the Statute re- 


dures, or if he Returns without the King's Licence, He ſhall be Ad- 


uged a Felon without Clerg y. 
6, Of Felony By Rioters. 


© pore, Riotouſiy Aſſembled together (being Required by any 
"gas of Peace, Sheriff of the . U, der Sheriff Head Officer 
5%, City or Town Corporate, where ſuch Aſſembly ſhall be. by 
"1mation made in the King's Name (in the Form ly the Ad 

2 2 2 directed) 


By the 1 Georg. chap. 5. IF any Perſons to the Number of Twelve, 


1 
| 
| 


6 i 


(q) H. PE. 
87. . 


Cr) KP. . 
87. 
2 Inſt. 589. 
S. P. C. 30. 


Men 
b. 31. a: 
2 Inſt. 539, 


H. P. C. 107. 


(r) 2 Inſt. 
599. 
H. P. C. 108. 


(u) 2 Inſt, 


589, 590. 
S. P. C. 30, 31. 
H. P. C. 108. 


(x) 2Inſt. 
592. 

H. P. C. 109. 
I Inſt. 161. a. 
3 Inſt. 221, 


69, 70 
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directed) immediately to Diſperſe Themſelves) ſhall v won U 
lawfully and Riotouſiy Continue together by the Space of an Hon, after 1] 
Such Proclamation, or After a Wilful Hindrance of a Juſſice 

Peace, &c. from making the ſaid Proclamation, They ſhall be 4. 


2 
udged Felons without Clergy. So if any Perſons Unlarefuly, Rig. bre 
tend and Tumultuoufly and with Force, ſhall Demoliſh or Pu are 
Down, or begin 70 Demoliſb or pull Down any Church or Chajyel La. 
br Building for Religious Worſhip, Certified and Regiſtred aceorday pre 
to the 1 W. & M. chap. 18. or any Dwelling-Howſe, Barn, Stable q 1 
other Onthotiſe, They ſhall be Adjudged Felons without Benefir g B 
Clergy. | + 

7. Of Felonies by Breach of Priſon, Eſcape and Reſcous. ſons 
Breach of Priſon and Eſcape may be Committed by the 1 Pary yOul 
Himſelf; Alſo an Eſcape by an Officer and a Private Perſon; a l. [mp1 
ſeue by a e : and 
1. Of Breach of Priſon and Eſcape by the ” Party Himſelf, infra 
Breach of Priſon, for any Caule, as Treſpaſs, was Felony at th 
Common Law. But now Breaches of Priſon for Offences not Capital 2, 
are not Felonies. For, = 
untat 
By the 1 Ed. 2. None that Breaketh Priſon ſhall have Fridoment of Crim 
Life and Member for Breaking of Priſon only, _ the Cauſes, fu whetl 
which He was Taken and Impriſon d, Did require ſuch Judgment, f Ms. 
he had been Convicted. | See 2 Inſt. 589. ] 4 
| 
A Priſon within this Statute is the Stocks; The Priſon of a Cb. 
Lord of a Franchiſe ; The Cuſtody of any that Lawfully Arreſts; 3. 
or the Houſe of the Conſtable that Lawtully Arreſts, or other Perſon, [ice is 
where Detained, as well as the Common Gaol. * But if the Prion y Vi 
is Fired without the Privity of the Priſoner, He may Lawfully Bret Hindr: 
it to Save Himfelf, If a Gaoler does J. oluntarily Permit a Felonto meanor 
Eſcape, it is Felony in the Gaoler, not in the Priſoner: If the Gaoker e Arr 
is Negligent, it is Felony in the Priſoner, and a Miſdemeanor in the 2 
Gaoler. If the Priſon is broke by Strangers without the Priloners lcyer 
Procurement, No Felony in the Prifoner. * To Go out of the Pr: The 
ſon when the Doors are open, is not Felony, no more than whenthe ent. 
Gaoler Suffers the Priſoner to Go at large. For the Statute le- 2, 'Þ 
quires an Actual Breaking with Force and Violence, by the Priſoner WF 17 
Himſelf, or others thro' His Procurement, or at leaſt with His FH 1 Ig 
ty. If He was no way concern'd in the Breaking, and yet Eſcayo | _ 
thro' the Breach, He can be Indicted only for the Eſcape, Tho He 1 Sa 
Breaks the Priſon by opening a Paſſage to Eſcape, yet if He does nt 1 
Eſcape, the mere Breaking does not amount to Felony. If One lcd 
Committed only for * Suſpicion of Felony, yet if the Felony is 2 4 A. 
it is Felony to Break the Priſon ; otherwiſe, if no Felony was done Tet 
But if the Offence, for which the Party was Committed, appea!s 0 "ky 
Matter of Record, as when a Perſon Preſent 1n Court 1s Commu wa 
or the Party is taken by a Capias, it is Felony to Break the ay . 
tho* the Party was innocent, or no Felony done. Whereas if the Tacky 


riff, &c. by the Authority which the Law Gives Him Arreſts 2 > 
nocent Man, He may Reſcue Himſelf. So Note, a Difference bet 


a Warrant of Record and a Warrant in Law. One mull be 11g 


lurdey. 


mitted By Law ful Alittimtis elſe the Breach of Priſon is no Felony. 

| Breach of Priſon turns 1nto F elony only, tho' the Priſoner was Com- H. P. c. 

mitted for High-Treaſon. For it is not made Treaſon by the 

25 Ed. 3. chap. 2. or by any ſubſequent Statute, * But if a Priſonet (2) 2 Ins. 

breaks a Priſon to let out 1raytors, This is Treaſon; becauſe there . 

ire no Acceſſaries in High- Treaſon. If one is Impriſon'd for * Petit H. p.c 155 

Larceny, or for Killing a Man ſe Defendendo, or By Misfortune, and Kelv: 55. 

Freaks the Priſon, It is not Felony, (« J in. 
Thus Of Breach of Priſon by the Party Himſelf. oy 

| By Eſcape after an Arreſt Felony alſo may be Committed by the 

Party, If a Perſon Eſcapes 5 Before an Arreſt, He cannot be Puniſhed (5) H. P. C. 

31 Felon. But if Flight is found, He ſhall Forfeit His Goods. Per- At, . 

ſons Preſerit at the Committing of a Felony muſt uſe their Endea- 15 ”: Shin 

rour to Apprehend the Offender 3 otherwiſe they are to be Fin'd and H. P. C. 89. 

Impriſon*'d. [See the 3 Ed. 1. chap. 9. 13 Ed. 1. chap. 1. Of Hue 


and Cry, And the 3 H. 7. chap. t. In Caſe a Murderer Eſcapes, 
infa. 


2. By an © Officer, There may be a Felony by a Voluntary Eſcape. (40 s. P. c. 
The Pumſhment for a Negligent Eſcape is a b ine. But for a Vo- Fc. 
Juntary Eſcape the Officer is Eſteemed to be Guilty of the ſame 114, 115. * 
Crime that the Perſon Permitted to Eſcape ſtood Committed for, 
whether for Treaſon or Felony. Eſcapes ſuffered by * Private Per- () H. P. c. 
ſors, who have Felons in their Cuſtody, are puniſhed (generally! 
ſpeaking) as Eſcapes ſuffered by Officers. [See Concerning the E- 
ſcape Of Felons Weſim. 1. chap. 3. 31 Ed. 3. chap. 14. 1 Rich. 3. 
chap, 3. 19 H. 7. chap, 10. and Of the Gaoler, Book 1. chap. 7. 

3. Felony may be committed By a Stranger when Publick Ju— 
ſtice is Hinder'd by a 7 Reſcue, or when a Stranger takes one away (s-. Cg 
By Violence that'1s Arreſted for Felony By lawful Authority. A LE” 599; 
Hindrance to Arreſt One that has Committed a Felony 1s a Miſde- H. Pp. C. 116. 
meanor only. £ But if the Party is Arreſted and then Reſcued, If 15 35777 
the Arreſt was for Felony, The Reſcuer is a Felon; If for Treaſon a 3. b. 3a. a. 
rajtor, becauſe they are all Principals - If for Treſpaſs, &c. The; Last. 599- 
Reſcuer is Fi nable. : Kely. 77. 


There muſt be a Felony really done, and a Lawful Commit- (+) 2 Int: 

Ment, 1 : 

2. 'Private Felonies are thoſe that are immediately Hurtful to () Wetl's 

L articular Perſons 5 tho* Theſe too are againſt the King, His Crown $ymb- p. 85. 

od Dignity, Theſe Private Felonies more immediately againſt the * © ““ 
Inetior Members of the Commonwealth are ſuch as are Committed, 

. Mainſt the Life of a Subject. 2. Againſt his Body, without Ta- 

lung away his Life; 3. Againſt His Goods; 4. Againſt his Habitation, 

and 5, There are ſome Private Felonies made Capital By Statutec, 

uch more immediately do Concern the Subject. 

1 Of Private Felonies which are againſt the Life of the Subject. 

\ 1 Life of a Subject may be Deſtroy'd ſeveral Ways; as 1. By 

40 2. By Manſlaughter. 3. By Chancemedly. 4. By Ne- 


| Murder and Manſlaughter are properly Felonies; but in all the 


lune before · mention d One may be Arraigned for Felony and 
der. [See of Chance medley and of Killing By Neceſſity, infra. | 


Is * Miur- 


< 


* 
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( 38 * Murder ( Mur drum, Sax. Mordrue.) may be Committed Upon 


2 Init. 34. One's ſelf or upon Another, 

n. 2 j „„ | | 

Dalt.ch. 14% 1. Murder of One's Self may be committed when one Kills Hin 

ET. ſelf by Hanging, Poyſoning, Drowning, Stabbing, Fc. with D. 

122. liberation and a Direct Purpoſe, In this Caſe one is Term'd E- 
de ſe, But the Perſon that Commits this Felony muſt be of the 
Age of Deſcretion and Compos Mentis. Therefore If an Infant un 
der the Age of Fourteen Years, or a Lunatick During his Lunacy 
or one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Hime 
It is not Felony. If one during the Time that he is Non Comp 
Mentis giveth Himſelf a Mortal Wound, whereof when he rec, 
vereth his Memory, He dieth, he is not Felo de ſe; for at tte 

(1) Ing. 54. Time of the Stroke he was not Compos Mentis. In ſome (af 

b. g. be who maliciouſly Attempts to kill another, and in Purſuanz a 
ſuch an Attempt unwillingly kills Himſelf, is a Felo de ſe. As when 
One Haſtening to kill another, falleth upon his Weapon which be 
held up in his own Defence. But as in other Felonies, Death muſ 
enſue within a Tear and a Day after the Stroke. | See of the C- 
nor, Book 1. chap. 7. Of the Court of the Coroner, Book 4. chap, 1, 

and of Forfeiture, Book 4. chap. 5. g 

(m) 3 Inſt. J. 2. Murder Committed upon * Another is when a Man of Sound More 

B. k. ch. 14. Mind and wn rag and of the Age of Diſcretion unlawfully killeh 

p. 344: Any Reaſonable Creature in Being, under the King's Peace within Ihn 
any County, with Malice Forethought, either Expreſs or Implied, Nor 4 
ſo as the Party Wounded or Hurt dies of the Wound, or Hurt within 

(n) 3 Init. 48. a Tear and a Day. The Killing may be by a Weapon, Poyſon 

9 — 4.4 Cruſhing, Bruiſing, Smothering, Suffocating, Strangling, Drowning, 
Burning, Burying, Famiſhing, Throwing Down, Inciting a Dog 
Bear, Oc. to Bite or Hurt whereby Death enſueth, and by laying 
Sick Man in the Cold in the open Air, againſt his Will, by Rea 
whereof he Dieth. 

But To Explain this Definition of the Murder of Another. 

(o) 3 Inft.4, ® One under the Age of Diſcretion, or One Non Compos Metis 

A. 43, cannot be Guilty of the Murder of Another. But if it appears by 

44+ © Circumſtances That the Infant did Hide the Body, c. It is Felony, 
[See Of Crimes and Offences, ſupra.) If one that is Drunk kilk i 
Man, It is Murder. 


0 Inf lt muſt be a Killing of ſome ? Reaſonable Creature, Man or We 

UPC 53. man, Subject or Alien; whether attainted of Treaſon or Felony Ie 
munire, Ic. or not, Chriſtian or Heathen, And the Reaſonable 
Creature muſt be Born Alive. [See Book. 1. chap. 1. Of Life, and 
Exod. xxi. v. 22, 23.] 

D 3 lng. as. It muſt be within ſome 9 County, For if it is done out of the 

_— Realm, 1t cannot be determined By the Common Law ; but mult bt 
Heard and Determin'd Before the Lord High Conſtable, Oc, [Xt 
Of the Court of the Conſtable and Marſhal, Of the Admiralty- Cui 


and the Court By Commiſſion according to the 28 H. 8. ch 15 
Book 4. chap. 1.] | 1 


— 


* 


—_—_— 


(k) Majus eſt Deliftum Seipſum occidere, quam Alium, 3 Inſt, 54+ 
Malitia Suppiet AÆtatem. S. P. C. 16. b. 


Cb. 1. Laws of England. 353 


[t muſt be with Malice Foret hong ht. Malice is a formed Deſign (7) 2 Inſt. 42. 
of Doing Miſchief to another; ſo that Hatred and Malice Differ. 3 5 ns; 
He that doth a Cruel and Voluntary Act, whereby Death Enſueth, 3 Cro. 131. 
doth it of Malice Prepens'd and Forethought in the Eſteem of the 
Law, tho he doth it of a Sudden. Therefore Malice is Expreſſed 
by the Party or Implied by the Law: 1. / Expreſs Malice is when (0; Inft. 51. 
the Killing is with Malice Prepens'd or Forethought, with a Sedate H. P. C. 47, 
Mind and formed Deſign to Wound, Poyſon, or to do ſome Per-“ 
oral Injury to him that is kill'd, the Malice Continuing until the 
Mortal Wound or Hurt is Given. This Malice may be in the Prin- 
cipal that doth the Act, or in the Principal Aiding and Abetting; 
and in the Acceſſary Before the Fact. When a Perſon in Cold Blood 
Maliciouſly, Unlawfully and Deliberately * Beats another, or doth 7+) R. P. C. 
other Corpotal Damage 1n fuch a Manner that he afterwards dieth 49, 50. 
thereof, He is Guilty of Murder by Expreſs Malice, tho? He did not rats, 5 
Deſign to kill him; But if he Beats Him only in ſuch a Manner that ; 
It appears he only meant to Chaſtiſe him, It is Manſlaughter only. 
If One Executes His Revenge upon a Sudden Provocation in ſuch a 
Cruel Manner, with a Dangerous Weapon, as ſhews a Malicious and 
Deliberate Intent to do Miſchief, and Death enſues, It is Expreſs 
Malice from the Nature of the Fact, and Murder. If Two or («) 3 Tft. 56. 
More come together to Do an Vnlateful Act, as to Beat a Man, To Od 35. 
Commit a Riot, To Rob a Park, e. and one of Them Kills a PA 
Man, This is Murder in all of that Party that are Preſent, Aiding H. P. C. zu, 
ot Aſſiſting, or that were Ready To Aid and Aſſiſt, tho* but lookers 3 
on. Otherwiſe of them that Come by Chance. It is certain, That 116,117,127. 
where The Principal Intent was to commit another Felony, and a 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are 
builty of Murder; for all will be ſaid to Intend the Murder. And 
ſuch Perſons are ſaid to be Preſent that are in the ſame Houſe, tho' in 
another Room, or in the ſame Park, tho' at half a Mile Diſtance, 
br Out of View. And fo it is when Death Happens, where ſeveral 
ferſons intend only a Breach of the Peace, and to reſiſt all oppo- 

e. * If A. upon a Quarrel with B. tells him that he will not (+) H. p. c. 
dirike him, but that he will Give him a Pot of Ale to Strike him, 48. 
Ind thereupon B. Strikes, and A. Kills him, He 1s Guilty of Murder, 

or This was only to Cover His Miſchievous Intention. » If upon a (y) Kely 55, 
Sudden Quarrel one bei ng provoked by Bare Words or Geſtures makes + Abe 
kuf at Another with a Sword before the other's Sword is Drawn, © * 
Ind thereupon a Fight enſues, and he who made the Aſſault kills 

bother, he is guilty of Murder; becauſe he ſhew'd at firſt that he 

ended to kill him. But if he had made no Paſs at him till his 
Word was Drawn, and till he was upon his Guard, and then Fights 

th him and kills him, He is Guilty of Manſlaughter only. 

\ rr The Malice intended to one makes the Accidental () 3 Inf: 
Fo of Another to be Murder. As A. having Malice to B. ſtrikes 3 Rep. 51. 
a 570 and miſſeth him, and kills C. This is Murder in A. If one H. P. C. 50. 
4 hr to kill B. and C. takes it and Dies, This is Murder in 
ak at laid the Poyſon. If one Reſolves to kill the next Man He 

5, and does kill him, It is Murder, tho' he knew him not; for 

[0 
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on a Precedent Quarrel, or at ſuch a Day after the Quarrel K 

which it may be preſum'd the Blood was Cool'd, and one lat 

the other, He is Guilty of Murder; tho' he had often declind u 

meet him. In like Manner if A. Challenges B. and B. Refuſe; 10 

meet him, but Tells 4. That he ſhall. go the next Day to ſug 1 

Town about Buſineſs, and then 4. meets B. on the Road the nn 

Day, and Aſſaults him, whereupon they Fight, and B. kills 4, f 

is Guilty of Manſlaughter only. If A. Challenges B. and B. rej 

to meet him, but tells him that he always wears a Sword, yy 

ſhall be always Ready to defend Himſelf, and then 4. meets hin 

and Attacks him, and A. is kill'd, B. is not Guilty of Murder, yy 

of Manſlaughter, if the Killing was Neceſſary in his own Defen, 

In Duelling, not only the Principal who actually kills the other, hy 

alſo the Seconds are Guilty of Murder, whether they Fought crm. 

And the Seconds of the Perſon kill'd are Equally Guilty, by Reap 

of the Encouragement which they gave their Principals by Joynm 

with Them. H. P. C. 51. contr. [See of Affrays, infra, and the 

9 Ann, chap. 14. where any Perſon Aſſaults and Challenges anothe 

to Fight for Money won at Play, Sc.] Theſe are Inſtances of Er 

(3) E. p. c. preſs Malice,“ becauſe the Acts are Cruel or Unlawful, Delibert: 

in Purſuance of the Unlawful Act and Immediate Hurt of another, 

By Neceſſary Conſequence. 2. But there is alſo a Malice In 
6, DY 15 rk Ta 

by the Law, where it is not expreſs'd in the Nature of the 48, 

(-)3 Inf. This may be in Three Caſes. In Reſpect of the © Manner of A. 

5 Rep. 67. ling; as by Poyſoning [See 1 Ed. 6. chap. 12. ] or when one Kill 

Kely.60,128, another without any Provocation, or upon a Slight Provocation. No 

3051355137: Aﬀront by bare Vow or Geſtures is ſufficient DN [See of 

(4) 3 Inſt. 52. ſan ſlaughter, poſt.) “In Reſpe# of the Perſon kilPd ;, as if a Cor 

J Rer. 8538. fable . WES - is kill'd 1 his Duty, or any other that 

Kely. 66. comes in Aid of the King's Officer, while he is Executing his Ofc, 


57. 
Kely. 111, 
113,115,711 


125,716. tho' the Killer knew Them not to be ſuch Perſons, yet it is Murder 11 
H. P. C. 45, Others contend that he ought to have Notice from them that they 


5 come to keep the Peace, & c. If a Bailiff is executing a Lawful War 
255. rant, and is kill'd, Here Malice will be Implied, tho' the Baylif Ar 
3 Cro. 183, reſts one on a Sunday, [See 29 Car. 2. chap. 7.] or tho' He ſhewsnt 
537. his Warrant where it may be Demanded, and tho' the Proceſs 1s Ut 
roneous. But if the Bayliff do that which is Unwarrantable, (as 1 
He breaks open an Houſe to Arreſt in Civil Caſes, either by Night 
or Day) and is Slain, Malice ſhall not be Implied to make it Vir 


der. So it is where the Bailiff, c. hath no Authority at all. [* not a; 
(e) 3 Ing. 52. of Bayliffs, Book 1. chap. 7.] In Neſpect of the Perſon Ni Quarr 
N 22 * as if one Aſſaults another to Rob him, and in Reſiſtance kills hi Blood 
alt. Ch. 145. . 2 „End; 
p. 344. If a Priſoner By Dureſs of the Gaoler comes to an untimely E topeth, 
H. P. C. 46. If one is Executed By Command of a Judge who hath no Juriſdie e flugh; 
tion in the Cauſe; If Execution is not by a Lawful Officer; or te into 4h 
Sheriff, &*c. when he ought to hang the Party Attainted, does bun 1 one 
or Behead him; or if an Officer Authorized to Whip, Cc. doe 0 Wo f; 
with ſuch Rigour that by Means thereof the Offender dieth, &. 
All Theſe Caſes the Law doth Imply Malice. [See the Statut , — 


Stabbing, 1 Fac. 1. chap. 8. poſt. In Manſlanghter.] 


1. Laws of England. 3555 
- Laſtly; It is ſaid in the Definition of Murder, That the Killing 
muſt be within a Tear and a Day after the Stroke, Wound, Cc. ) 3 Ing. 53. 
For If One that is Wounded, Poyſon'd, c. dies after That Time, . 
The Law Preſumes He Died a Natural Death. So It is in Caſe of a 
klo de ſe. The whole Day on which the Hurt was Done ſhall be 
Reckon'd the Firſt. 2 It is no Excuſe, where another is wounded, () Kely. 26. 
If the Party Dies thro' his own Negligence or Diſorderly Living; 
for the Wounds were the Principal Cauſe of the Death which en- 
ſued; 


By the 3 H. 7. chap. 1. When one is ſlain in the Day-Time and 
the Murderer Eſcapes untaken, The Townſhip that ſuffers it ſhall 
be amerced, And the Coroner ſhall Enquire thereof upon the View F the 
Dead Body. 


The Town ſhall be amerced, If a Mah kills another in his own 
i Defence and Eſcapes. (4) 2Inft.315, 
i If a Murder is Committed in the Day-Time (not in the Night) () 3 Ing. 53. 
in a Town not Incloſed, and the Murderer Eſcapes, The Townſhip H. Fe. 39 
ſhall be amerced. But if it is Incloſed, whether the Murder is 
Committed by Night or Day, The Townſhip ſhall be amerced, if 
the Offender Eſcapes. For the Gates ought to be ſhut from Sun-ſet 
till Sun-rifing. [See the 13 Ed. 1. chap. 1. and Of Hue and Cry, un- 
der Robbery, poſt. ] 
[See the 22 Fac. 1. chap. 27. An Act to prevent the Murdering of 
Baſtard Children; And Note, That when the Birth of the Child is 
Concealed, It ſhall be taken to be Born alive; and If it is Dead, it 
ſhall be ſuppoſed, upon Account of the Concealment, That the Mo- 
ther murdered it, unleſs ſhe proves it was Still-born. 
The Intent of the Mother to Conceal the Child makes it to be 
Thought Murder, tho' in Truth the Child was Born Dead.] 
2. Of Manſlaughter. i 
t Manſlaughter is the Killing of another without Malice in a (6 i Inf. 
Preſent Heat on a Sudden Quarrel upon a Fuſt Provocation, or in 1 6 
the Commiſſion of a Voluntary and Unlawful Act without any Deli- 
berate Intention of doing Miſchief, There is no Difference betwixt 
Murder and Manſlaughter, but That Murder is upon Malice Fore- 
thought, Expreſs or Implied, and Manſlaughter upon a Sudden Oc- 
alin, or without an Ill Intent. Therefore in Manſlaughter there 
an be no Acceſſaries before the Fact. 5 
t muſt be upon a ! Sudden Quarrel, Where the Party Guilty did (0 cromp. 
"dt appear to be Maſter of his Temper, by talking calmly upon the Keiy. 6. 
Qrrel, or afterwards upon other Diſcourſe, whereby the Heat of the 1 Lev. 180, 
bod might be preſum'd to be Cool'd. Therefore where Two meet 2 Cre. 296. 
lpether, and ſtriving for the Wall one kills the Other, This 18 Man- 
laughter. And fo it is, if they had upon a Sudden Occaſion gone () 3 Inſt. 51, 
0 the Field and fought, and the one had kill'd the other. For all if P. c. 56 
Ie continued Act of Paſſion upon the firſt Sudden Occaſion. If 57. ; 
vo fall out upon a Sudden and Fight and one Breaks his Sword, and * 
Aa a 1 


Wen e 
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(k) Delinguens fer Iram Provocatus, Puniri Debet Mitius. 2 Inſt. 55. 
9 


a Stranger ſtanding by Lends him another, and he kills therewith 
Manſlaughter in Bolli. 1 orm 0 

Or lt muſt be upon a Juſt Provocation. But when it appears tha. i 

One Hath kill'd another, It ſhall be intended at firſt that he 5 Str 

(n) Kely. 27. 6 bir unleſs he can prove that he did it upon Juſt Pro. 


(Hier cation. »No Breach of a Man's Word, or Treſpaſs either on I ang or ( 

dor Goods, no Affront by Words or Geſtures will Excuſe the Killing 

another, from the Guilt of Murder, or be thought a Juſt Provocz. Pre 

(p) Kely. 55. tion. 7 But if upon ill Words (as Giving the Lie, calling another dow 

ns Son of a Whore, c.) Both the Parties Suddenly Fight, and one kill in 2 
the other, This is but Manſlaughter. For it is a Combat hetyix: 


Two upon a Sudden Heat. Juſt Provocations may be in the follow. cide 
(9) Kely. 135. ing Manner. 2 As if one upon Angry Words ſhall Aſſault another 
either By pulling Him by the Noſe, or Fillipping upon his Forebead 
c. and he that is ſo Aſſaulted ſhall Draw his Sword, and inme. 
diately kill the other, This is only Manſlaughter. For the Pex Star 
was broke by the Perſon Kill'd, and an mach 11 was offered to the 
Slayer, ſo that he might Reaſonably apprehend that There might a Bo 
(r) Plond. be ſome further Deſign upon him. If a Man's Friend is aſſaulted Un! 


12 Rep. 3). by another, or engaged in a Quarrel that comes to Blows, and one quer 
Kely. 46, 60: in the Vindication cf his Friend ſhall on a Sudden take up a miſchie- 415 
woo 35 vous Inſtrument, and kill the Enemy of his Friend, That is but in tt 


Manſlaughter. So it is if a Man ſees another 1njuriouſly Reſtraind 
of his Liberty by Pretended Preſs-Maſters, Ic. and out of Compi. 
ſion comes to his Reſcue, and kills any of thoſe that ſo Injuriouſy 
Reſtrained him, That is Manſlaughter, On. If the Party injure 
ſubmitted, and there was no Affray.] Again, when a Man js taker 
(/) 1 Ventr. in J Adultery with another's Wife, and the Husband preſently kill 


Nm. 212, the Adulterer, This is a Juſt Provocation, and makes it Manilaut- JW bein 

213. ter. For here was the Higheſt Invaſion of Property. [See Lev. xt, dies 1 

in. % | Foret] 

(2). 3 Ja 46. The Unlawful Act muſt be without Deliberation, and without Th 
F. C 47; 


10 Intention of Doing a Perſonal Hurt, to make it Manſlaughter, For 
Kely. 112, If the Unlawful Act is Deliberate, and tends to the Perſonal Hurt Or in 
113, 115 of any immediately, or by way of Neceſſary Conſequence, and 
(0 H. P. C. Death enſues, It is Murder as before obſerved. “ So that any Ur 
32, 44 lawful Act without an Ill Intent, is Manſlaughter, with an [11 Intent, 
(0H. P. C. Murder. *As when two Play at Foils, and one kills the other, 1! 
n is Manſlaughter only. For tho' the Act was Unlawful, yet there 
OY Inft. 56, was no Deliberate Intention of Doing a Perſonal Hurt. » If Tue 


200 : Maſters of Defence without the King's Command, play at Hand- the St 
Dalt. ch. 148. Sword. Sc. and one Hurts the other ſo that he dies within a Year 


P. 352. and a Day, it is only Manſlaughter, It is not Felony, if it is by the 
King's Command, (Qu.) For that in Friendly Manner they Play by the Th 
Conſent and for Sport to Try their Manhood, or That They may b 

able to do the King a Service in that Kind, as Occaſion ſhall be d Th. 

fered. So if Death Happens by Playing at Foot-Ball, By Wreſtling R 5 

and ſuch like Sports, which are attended with no apparent b dien 

(z) Infl. 57. of Life, and are uſed only to Sport for Exerciſe. * If one Killet ettu 
H. P. C. 4,45. another by Throwing a Stone over a Wall in a Place where Men 1 
Reſort. or by throwing a Stone wantonly at another in Play, and h 

doing ſuch an Idle Action as cannot but Endanger the Bodily Hurt 


g > . 0 
ſome one or other, It is Murder, If done with an Evil Lotenrr 
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Hurt; If without ſuch Intention, It is Manſlaughter. The Intention 
of Evil, tho' not againſt a Particular Perſon, makes Malice Implied. 
Certainly If a Man knoweth that People are paſſing By in the (a) 3 Inf. 5. 
Streets. (as London, where there is a Continual Concourſe of Peo- Katy, 8 + 
ple paſſing up and down) and Throws Rubbiſh, a Piece of Timber, 
or Great Stones from a Houſe, and Killeth another, It is Murder, 
tho He calls out to the People To Stand aſide, becauſe in Common 
Preſumption his Intention was to do Miſchief, when he caſts a Thing 
down amongſt a Multitude of People. Otherwiſe if he had call'd out 
in a Country Town, where there is no ſuch F W114 of Paſſengers. 
If one by Shooting at Wild Fowl, Hare, @&c. ills a Man By Ac- (2) 3 Inft. 56. 
cident, If he is not Qualified to keep a Gun, It is Manſlaughter, 
But if he was Qualified to keep a Gun, and the Act was Lawful, 
It is Chancemedley only. But, tho* Qualified, If he Shoots at a 
Cock or Hen, or any Tame Fowl of Another Man's, and he kills a 
Stander-by, it is Murder, for the Act is Unlawful. © So if one, ()3 Inf. 56, 
meaning to Steal a Deer in the Park of another, accidentally Killeth H. Fc. zt. 
a Boy that is Hid in a Buſh, This is Murder. But Sue becauſe the Kely. 115. 
Unlawful Act doth not Tend immediately or by eceſſary Conſe- 
quence to the Hurt of another. N | 

{If a Phyſician gives one ſuch Phyſick that the Patient dies of it (4) 4 Ind. 
in the Operation, It is not Homicide, if there was no Felonious In- 1 
tent. But if one that is not of the Faculty of Phyſicians takes uon 
Him the Cure of a Man, and he dieth of the Potion, c. It is ſaid 
to be Homicide and Felony. Ee 

But there is a Manſlaughter, which is Puniſhable as Murder. For, 


hy the 1 Jac. 1. chap. 8. When one Thruſts or Stabes Another, not 
having Then a Weapon Drawn, or Then Striking firſt, ſo that He 
dies thereof within Six Months after; altho* It were not of Malice or 
Forethought, He ſhall not Enjoy the Benefit of his Clergy, 

This Act ſhall not Extend to Charge any with Thruſting or Stabbing, 
when it is done only Se Defendendo, by Misfortune or in keeping Peace, 
or in Chaſtiſing a Child, or Servant, with no Intent or Purpoſe to commit 
Manſlaughter. 


Obſerve upon this Statute, That where a Perſon who kills ano- 
ther, was at any Time ſtruck by the other in the Quarrel, or where 
He had a Weapon drawn at any Time in the Quarrel, before the 
Thruſt, or Stab or Mortal Wound was given, The Slayer 1s out of | 
W tle Statute, tho? he gave the firſt Blow. For the Words That Hath 

m THEN firſt flricken, or That Hath not * THEN any IWea- () 3 Lev. 
jon Drawn, ſhall be conſtrued to be the Stroke given by the Party 55 266. 
van, at any Time of the Quarrel, and not to any Stroke juſt before 
the Thruſt or Stab; and fo Then ſhall be Conſtrued to a Weapon 

daun at any Time during the Quyarrel. | | | 

The Statute Extends to him only that f Afnally gave the Stroke ( H. P. c. 
i that Stabb'd the other; and not to Thoſe that were Aiding and 55: 
etting.in_the Fact. For they ſhall be Allowed Clergy. So that 

It cannot be proved by whom the Stroke was Given, The Caſe 1s 
Ot of the Statute. 
1 A Killing with a Hammer, He. cannot come under the Words (2) 1 Jones 
vruſt or Stab. l But if the Party Slain had Diſcharged a Piſtol, or #3? 


* 2 Lev. 
113 threw 266. 


threw a Pat, Bottle, & c., at the Party that Stabb' d, It is withinthe 
Equity of the Words, Having then 4 Weapon Drawn. For Pena 
Statutes ſhall be conſtrued favourably for the Subject. For this ge. 
ſon, if one had Drawn out a Piſtol only, and levelled it at the Party 
without Diſcharging it; or held up a Pot, Bottle, &c. Threatrin 
only to Throw it; This ſeems to be a Weapon Drawn, [hy 
uere,}] TAPS arts: 

(7) R. p. c. . | + is Quſted of Clergy by this Statute muſt be ſpecially in 
58, 266. diced purſuant to it; and yet the Jury may find Manſlaughter ene 
rally. For the Statute makes no New Offence, but only takes ay; 
the Benefit of the Clergy which was allow'd at Common Lau. 
(k) Kely. 55-# For the Statute is but a Declaration of the Common Lay, 11 

made to prevent the Compaſſion of Juries, who oftentimes were ; 

to believe That to be a Provocation to Extenuate a Murder, which 

in Law was not. s 0 


Thus of Murder and Manſlaughter, which are 7 olunt ar Hon 


cides. | 
. Homicide is either By Chancemedley, or thro' Nea 
( 3 Inft. 54, But theſe are not properly Felonies, becauſe not accompanied with 
. a Felomous Intent. 2 | ; 
(m)3 Inf. 23, ® Chancemedley{ Chance-Meſle)) is where a Man is doing a La. 
$0957 31. ful Act without Intent of Hurt to another, and the Death of ſon 
Dalt. ch. 148. Perſon doth By Chance Enſue. Manſlaughter is call'd Chancenet 
p. 351, 352. Jey ; but then it ſignifies the Killing of a Man upon a Sudden Bray] 
or Contention by Chance. For Meſfle, Medle or Melle is Brawlin, 
But Chancemedley in Common Speech, is where Death happens whe 
one is Doing a Lawful Act, and without an ill Intent. So then whik 
one 1s uſing a Lawful Diverſion, as By Shooting at Rovers ora 
W1ld-Fowl, c. or when one is Hewing a Tree, - S and the Head 
of the Hatchet flies off, and a Stander-by is accidentally Kill'd, The 
is Chancemedley. Alfo if one is doing a Lawful Thing that my 
breed Danger, and gives Warning (as where a Workman flings Doyn 
Timber or Rubbiſh from a Houſe, and Gives Warning to all Perla 
To take Care and ſtand aſide) and yet kills one that Happens to: 
(05) 3 Inſt. 55. Underneath, it is Chancemedley. ” Otherwiſe in Populous Cie 
H.P.C- 3 where People are continuall e's 5 Up and Down. [See Of Mar 
(0) H.P. c. ſlaughter, ſupra.] If a Man whips his Horſe in the Street to mak 
58, 59- him Gallop, and the Horſe runs over a Child and kills it, it is Mat 
ſlaughter : But jf another had whipp'd the Horſe, it would be Mar 
(p) H. p. c. ſlaughter in Him, and Chancemedley in the Rider, 2 If a Scho 
31. maſter in Correcting his Scholar, or a Father his Son, or a Malt 
Dalt. ch. 48. His Servant, or an Officer in Whipping a Criminal, in a Reaſonable 
OR” Manner, Happens to Occaſion his Death, It is Chancemedley a 
Miſad venture. But if they Exceed the Bounds of Moderato 
YH. P. c. They are guilty of Manſlaughter. 4 And if they Correct with an IN 
Nav. 65, Proper Inſtrument for Correction, as with a Sword, an Iron r | 
133. fick the Scholar to the Ground, and then Stamp on him, and Nik 
is Murder; becauſe of the Cruelty and Barbarity of the Action. 
Exod, XX. v. 20, 21. Numb. xxxv. v. 15, Det. xix. v. 5, 6. ® 
10. Foſh. XX. v. 30.] U 
In Chancemedley the Offender Forfeits his Goods, but bat 
Pardon of Courſe, [See Poſtea.) * 


Chino! Lan England 359 


Wee, That there is a Death Per Infortunium, without the Fault 
of Procurement” of another,“ Occaſion d by ſome Animal or elfe by (00 3 Int. 57, 
; Thing without Life; as where one is kill'd by a Fall from a Horſe, * c 
Mow or Rick of Corn, Hay, Cart, &c. which tho? It is not properly ROE 
Homicide or the Killing of a Man by a Man, nor Puniſhable as a 
Crime, Yet the Law takes Notice of it, and makes that Thing that 
accaſion'd the Death to be Forfeited to the King as a Deodand. [See 
Of Deodands Under the Title of Franchiſes and Liberties, Book 2. 
6h. 2. Ante.) / But if a Man is ſlain in ſuch Manner by the wilful c/Datt. ch. 
Default of another; It is Felony. 149- P. 153. 
4. The Life of a Man may be taken away upon a Neceſſity. 
This Neceſſity makes it Excuſable or Fuſtiſiable Homicide. 
1. Excuſable Homicide is Se Defendendo, or where one has no o- 
ther Poſſible Means cf Preſerving His own Life than by Killing the 
Perſon who Reduc'd him to ſuch a Neceſſity - It is ſaid that It muſt 
den Killing upon an Inevitable Neceſſity; but Neceſſity always im- 
plies the Act to be inevitable, or that it could not be otherwiſe. 
t The Party Aſſaulted is not to be Excuſed, unleſs he gives back to () 3 tng. 55, 
the Wall, Hedge, River, &c. beyond which he cannot go before he . 6 
kills the other. But if the Aſſault is ſo Fierce and in ſuch a Place; Dt. Rs. 
that Giving back would Endanger his Life, He need not go back. p. 357,358. 
Cettainly This muſt be a Killing S? Defendendo or in his own De- Les. 
fence, And tho' one Retreats from an Aſſault to the Wall, c. and 
wives the other Divers Wounds in his Retreat, yet if he gives him no 
Mortal Wound 'till He Gets thither, He is Guilty of Excuſable Ho- 
micide and Se Defendendo only. But if the Mortal Wound was firſt 
given, then Manſlaughter. If one Aſſaults another to kill him up- 
on Malice prepenſed, and then flies to the Wall, c. and there In 
His own Defence kills him, It is Murder. For he was the original 
Cauſe of the Killing. But if there is Malice betwixt A. and B. and 
A. ſtrikes firſt, and B. Retreats to the Wall, and there in His own 
Defence kills A. This is Se Defendendo notwithſtanding there was 
alice between them. 
alf a Prifoner Aſſaults a Gaoler or One Aſſaults an Officer of Ju- (#) 3 Init. 56. 
ſlice that Hath a Lawful Warrant, They are not bound to Give Back 1X 4 68. 
defore They kill in their own Defence. So it is where a Thief of. Dalt.ch. 150. 
fers to Rob or Murder Another either Abroad or in His Houſe. And 8,355. _ 
lo1tis Declared by the 24 H. 8. chap. 5. [See infra.] 5 
AMan in Fight falleth to the Ground, There His Flying to the (#) 3 Inst. 
Wall, Gc. is not Neceſſary. _ 267. 
A Man cannot draw a weapon in His own Defence in a Church or 
Church-yard. [See the 5 & 6 Ed. 6. chap. 4.] or in view of the 
King's Courts of Juſtice, or in Any of the King's Palaces. 
pon an Inditment for Murder One cannot ſet forth his Caſe in O) Init. 
Special Plea; but muſt Plead not Guilty, and Give the Special K. b. C. 35. 
Matter in Evidence. And tho? the Verdict is 1 or Se 
Defendendo, he ſhall Forfeit all his Goods and Chattels. But He 
Ul have a Writ of Reſtitution, and a Pardon of Courſe, This 
For- 


159 


_—_— - 
— 


3 


* ww 8 2 corporis ſui fecerit, Jure id feciſſe videtur. 1 Inſt. 162. as 
- . 56. ; 
i Repellere licet, modo fiat cum Moderamine Inculpata Tutelæ. 1 Inſt. 162, a, 


Vin 


An i of the Book Ih 
| — — 


Take away the Life of any Man. The Pardon was obtained form, 


certified, The Lord Chancellor iſſued forth a Pardon: But now by, 
done by Certificate of the Judge or Juſtices, &c. : 


(z) 2 Inſt. 
316, 
3 Inſt, 56. 


(a) 3 Inſt. 

1 % 27%, 
219, Art. 

1 Inſt. 128. b. 
7 Rep. 14. 
10 Rep. 76. 
H. P. C. 35, 
36, 37, 272. 
Dalt. ch. 150. 
P. 354, 355 


(0% 3 Inſt. 56, 


221. 


NXP. C. 37. 
Dalt. ch. 150. 


P. 355» 


B. . . 
38. , 
Dalt. ch. 150. 


P. 355 
Kely. 28. 


Treſpaſs By Juſtices of the Peace, Cc.) The Officer is not Guilty d 


Forfeiture is made, That Men may be Wary and Careful How t 


ly by Certiorari out of Chancery to Remove the Record, which bei 


There can be no * Acceſſaries before or After the Fact in Excuſ 
ble Homicide. 


By the 24 H. 8. chap. 5. F one is Indifted or AppeaPd for th 
Death of Another Attempting to Murder Him, or Rob him 9 th 
Highway, or in bis Houſe, ( and (o found by Verdict) |; al 
Forfeit no Lands or Goods for the ſame , but ſhall be Acquitted yy, 
Diſcharged thereof. | See of Forfeiture, Book 4. chap. 5. Se the 
6 Ed. 1. chap. 9.] FI. 


So then Se Defendendo is an Excuſable Homicide. And Thust 
may be ſaid Chancemedley. See Of Bail, Book 4. chap. 5.] 

2. * Fuſtifable Homicide muſt be alſo upon Neceffiry. This i; 
either of a Publick or Private Nature. 1. Publick, occaſion'd eithe 
By the Due Execution of Publick Juſtice or the Advancement of jt 
By the Due Execution of Juſtice, when Judgment of Death is give 
By One that hath Juriſdiction in the Cauſe, and when Judgment 
Executed by a Lawful Officer, and the Execution is Purſuant to the 
Judgment. But 1f the Judgment 1s only Erroneous (as Death in 


Felony, tho? the Judge is Guilty. In Advancement of Juſtice, eithe 
in Relation to. Criminal or Civil Cauſes. Criminal, as when a She 
riff or Bailiff, Having a Lawful Warrant, Arreſts a Perſon that hah 
Actually Committed a Felony, or that is indicted of Felony, tho'n 
Felony done, or the Party is Innocent, and He will not Obey; d 
when He will not Suffer himſelf to be Arreſted, but Defends hin- 
ſelf; or when One Either with or without Warrant, Purſues a Felon 
upon Hue and Cry that flies for it, or One that is Indicted of Felony; 
See of a Warrant in Law, &c. Book 4. chap. 5. ] Or if a Priſoner A 
faults Thoſe that Conduct him to Gaol, or his Gaoler while hes 
Endeavouring to Eſcape ; If thoſe who are engaged in a Riot, [S 
I Georg. chap. 5. F. 3.] or Forcible Entry or Detainer, ſtand in Opp 
ſition to a Juſtice's Command or Lawful Warrant; If any are doing 
Treſpaſs in a Foreſt, Chace, Park, or in any Encloſed Ground wber 
Deer are kept, and will not Render themſelves to the Keepers, bit 
Fly to Defend Themſelves; [See the 3 C 4 V. & M. chap. 10. ard 
4 £ 5 V. & M. chap. 23. For Preſervation of the Game. | In Al 
Theſe Cafes a Killing may be Juſtified. [See of Murder, Ante.) G 
vil,“ As a Sheriff, &c. may kill a Man that Reſiſts an Arreſt. (Qu) 
But he cannot kill One that flies from the Execution of a Civil P 
ceſs. So It is, If the Sheriff, &c. Endeavours to Retake One tit 
hath been arreſted, and hath made his Eſcape, and doth Reſiſt Hi. 
But no Private Perſon hath this Authority upon an Arreſt in a Cin 
Matter, as he. hath upon an Arreſt for . Neither hath the 
Sheriff, c. this Authority either in Criminal or Civil Caſes but i 


on a © Neceſſity as aforeſaid; as when an Offender cannot be tak" 
without Killing him, c. If he might be taken without Klin r 
Him, It will be eſteem'd Murder. 2. Private, occaſion'd in D 0 Agen 
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of One's Perſon, Horſe or Goods. 4 As when a Woman kills One (4) H. p. c. 
that, Attem ts to Raviſh Her, or when one kills another that At- Bit. 66.100. 
tempts to Murder him, Rob him, Abroad, or in his Houſe. [See p. 356, 357. 
K 8. c. 5. Ante.) When one in Danger of Drowning Thruſts 


1 
— 


other from a Plank, Sc. whereby He is Drowned ; When the 

Owner of a Houſe, His Servants or Lodgers, Kill one that Endea- 

yours to Rob or Burn the Houſe, or to Commit any other Felony. 

gut if the Aſſault in the Houſe were in the Day-Time, not to Rob (e) H. P. C. 

me, but to beat me, Ic. It would be a killing Se Defendendo. If $85.57, 

One comes into my Houſe claiming a Title, or Breaks open my Win- p. 357, 358. 

lows to Arreſt me, or doth any Private Treſpaſs to my Goods, and 

[ kill Him, It is Manſlaughter at leaſt. In Defence of the Poſſeſſion 

of my Goods, I may Juſtify to beat Him that will wrongfully take 

Them from me; but T cannot Juſtify the Killing of him, except 

He is a Thief. If one Enters Wrongfully and Forcibly into the 

Houſe of another, and the Owner Endeavours to Fire the Houle, 

and the Wrong-doer kills Him, it is alſo Manſlaughter. [See 1 Fac. 

1. chap. 1. | | | 

Upon the Special Matter Found, The Party is to be Diſmiſs'd Y » Init. 

without any Forfeiture or Pardon Purchaſed. qty 9] 
Theſe are the Felonies (at leaſt Suppoſed Felonies at firſt) commit- 3 Init. 220. 

ted againſt the Life of the Subject. I 


2, Private Felonies may be againſt the Body of the Subject with- 
out Taking away his Life; and may be Committed By, 1. Buggery, 
2. Le, 3. Forcible Marriage or Defilement of Women, 4. Polygamy, 
5, Maybem. 

1. £ Buggery or Sodomy is the Carnal knowledge of the Body of (g) 3 Inft. 58, 
Man or Woman or Beaſts againſt the Order of Nature. It may 3%, 2 
be committed by Man with Man or Woman, or By Man or Woman 3312 
Fith a Beaſt, Some kind of Penetration, and alſo of Emiſſion, muſt e 
be proved, [See Exod. xxi. v. 19. Levit. xvili. v. 22, 23.] If a rag." He BY 
voy or Girl thus Abuſed are within the Age of Diſcretion, It is no 
Felony in them, but in the Agent only. Otherwiſe It is F elony in 
both Agent and Patient. Not only he that doth the Act is a Princi- 
gal, but They that are Preſent, Aiding and Abetting the Miſdoer, 

e alſo Principals. This is Felony by the Ancient Common Law. 
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by the 25 H. 8. chap. 6. Buppery is made Felony without Cler 
ve the 5 Eliz. chap, 34 wm a 10 


The Words of the Statute are, If any Perſon ſhall Commit, c. 
ch Extends to a Woman as well as a Man. 


2. Rape (Raptus) is the Carnal Knowledge of the Body of a G) 1 Int. 


1 by Force and againſt her Will. There muſt be Penetration Hg 
miſſion, otherwiſe an Aſſault only. Emiſſion may be Evidence; 1nd. 59, 60. 


pf Ye I . . * 

| tration, tho* not full Evidence. This is alſo Felony by the i: Rep. 37- 
mnon La 4 . H. P. C. 117, 
4 w. [See Dea. xxii. v. 25.] It is no Excuſe that the 118, 186. 

mn Conſented after the Fact, or before the Fact, if it was for Dalt. ch. 05. 


ear | A, 392. 
af Death or Impriſonment; or that ſhe was a Common Strum- P. 39? 
| Cones pet 3 


—_ 
— 


8) 4 8 | 
dentes O Conſentientes Pari Pona Pleſtentur. 3 Inſt. 59. 5 Rep. 80. 


no Complaint in a Reaſonable Time after the Injur 


(i) 3 Cro. 
2 


332. 
Dalt. ch. 160. 


p- 393 · 


(k) zunſt. 
8 

H. P. C. 118, 
119. 

12 Rep. 20, 
110. 


Hob. 182. 
3 Cro. 482, 


4847,88, 492 


(1) 3 Cro. 


$57, 558. 
x Lev. 257. 


Raym. 473- Conſent, 


A us. * 


e 11 —— 3 * h ; * | Bo i | 3 
1 8 


pet; or that She Conceived. Qu. and See S. P. C. A. Finch, 200 
But it is a ſtrong Prefumption Againſt the Woman That She made 


Aiders and Abetters may be Indicted as Prindjal Felons, whether 
Men or Women. en eg 

The Word Repuit ſignifies as much as Carnaliter Cognovit, and ; 
Neceſſary in the Indictgment. | 


By the 18 Eliz. chap. 7. It 7s Felony without Clergy to Commit ; 
Rape. And wboſoever ſhall Carnally Know and Abuſe”. any Wong. 
Child under the Age of Ten Tears ſhall Suffer as a Felon withue 
Clergy. [SeeWeft. I. or the 3 Ed. 1. chap. 13. Weſt. 2. or the 13 E. 


I. chap. 34. and 2 Inſt. 180, 453. ] 


It is not material Whether ſuch Child Conſented or was Forced, 
Yet it muſt be Proved that the Offender # Enter'd Her Body, 


3. Forcible Marriage or Defilement of a Woman of Eſtate is Felo 
ny. For, 


By the 3 H. 7. chap. 2. If any Perſons ſhall take away am Wi 
man having Lands or Goods, or That is Heir Apparent to her Anceſtn, 
Againſt Her Will, and Marry or Defile Her, The Takers, Procurn 
Abetters and Receivers of the ſame Woman ſo Taken Againſt Hr 
Will, and Knowing the ſame, ſhall be Deem'd Principal Felons, In 
vided That This Act Extend not to any Perſon Taling any Won, 
Claiming Her only as his Ward or Bond-Woman. [See the 39 H 


chap. 9. infra.) 


* The Woman muſt have Lands or Goods to be Heir Appar 
She muſt be taken away againſt Her Will, and She muſt be mama 
to the Miſdoer or to ſome other by his Conſent, or Defiled, a 
pears by the Preamble of the Statute, to which the Enacting Claul 


does Refer by the Words, So againſt Her Will. If Theſe do not Got 47 
cur it is no Felony within this Statute; but the Miſdoer mult E d. p 
otherwiſe Puſhed. ted . 
If the Taking is unlawful and againſt the Will of the Woman, 4M This; 
tho* the Marriage was with her Will, it is Felony within the Sta 4, 
Thoſe that after the Fact receive the Offender, and not the We or 
man, are not Principals within this Statute z but Acceſſaries accord niſhed 
ing to the Rules of Law. | | But wi 
Privies to the Marriage, and not Parties to the Force, are not with meſes 
in the Statute. | out 
The Indi&ment ought to Alledge that the taking was for Luc A 
[See the 43 Elix. chap. 13. ] | The 
By the 39 Eliz. chap. 9. All Perſons, who ſhall be Principals, Ir 5 
curers or Tere, aries before the Of po fs in the taking 10 2 4 5 
of Women againſt their Will, contrary to the 3 H. 7. chap. 2. ſou 1 Felpy 
Excluded the Benefit of the Clergy. B 755 
| 0 Lam, 
An Information will lie for ſedueing a Young Man or Won a 


from their Parents, in Order to marry Them, Ce. inte f 
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„ *® Polygamy is where a Man marries Two or more Wives toge- (m) 3 Inſt: 
ther, or Where a Woman marries two or more Husbands together. as 

ee Of Husband and Wife, Book 1. chap. 6.] Here The Body of the 
abend and Wife may be ſaid to be injur'd by a Second Marriage 
while Either are Living. Therefore, 

By the 1 Jac, 1. chap. 11. F any Perſon within England and 
Wales, being Married, do Marry any Perſon or Perſons, the former 
Huchand or Wife being alive, Every ſuch Offence ſhall be Felony. 
Provided That This Aa ſhall not Extend to any Perſon or Perſons 
whoſe Husband or Wife ſhall be continually beyond Sea for Seven 
Tears; or whoſe Husband or V. Je ſpall be Abſent for Seven Tears in 
Any of the King s Dominions, the One not knowing the Other to be 
Living within that Time. Provided alſo, that this Ad ſhall not 
Extend to Perſons Divorced by Sentence in the Eccleſiaſtical Court, or 
where a former Marriage is Declared Void by Sentence there, nor to 4 
Marriage made within Age or Conſent. 


So that If Either is Abſent Seven Years beyond Sea, Notice of (n) 9 Rep. 
being Alive is not Material; but if Abſent Seven Years in the King's an 
Dominions, They can marry only where there has been No Notice II. P. C. 121. 


at all that Either Party is Living. 122. 
Not only a Divorce d Vinculo Matrimonii, but a Divorce d Men- (o) 3 Inſt. 

i Thoro is within the Proviſo of this Statute; becauſe a Penal Sta- * . 

tute muſt be Conſtrued Favourably. (Qu.) 2 
Where Either of the Parties are within the Age of Conſent at the 3 hh 

Time of the firſt Marriage, and Doth Diſagree to the firſt Marriage „ 

at the Age of Conſent, The Husband or Wife may marry a Second 

Time. [See Of Husband and Wife, Book 1. chap. 6.] 


5. ? Mayhem ( Mayhaigne, Mayhemium ) is a Hurt of any part of (p) Terms of 
Man's Body, Thy 24 18 Render leſs Able in Fighting 5 wi to 1 
Defend Himſelf or Annoy His Enemy. As if a Bone, Joynt or Fin- 1 Inf. 126. b. 
der s broken, or Diſabled by Shrinking up, or an Eye put out, or 77: * 255% 
the Fore-teeth broken, or the Skull broke, or where one is Caſtra- 118. 
ted, Oc, But it is not Mayhem to cut off an Ear or Noſe, becauſe H. P. c. 133, 
— ls FA -— but Disfiguring a Man. [See the 23 Car. 2. 2 Roll. Abr. 

40. I. infra. | 578. 

All Mayhem is Felony; but no Mayhem at Common Law is pu- 
ahed with Death, or otherwiſe than by Fine and Impriſonment. 
ut when a Fine is ſet for this Offence, The Court of K. B. may en- 
eaſe it upon View of the Party Maimed. The Words Felonice May- 
bit are Neceſſary in the Indictment. Mutilavit or Obtruncavit, 

s not Sufficient, 


The Judgment in an Action of Treſpaſs is Damages. 


he 5 H. 4. chap. 5. If any Man do Cut out the Tongue, or put 


i Bly Jer, of any of the King's Subjetts, of Malice Prepenſed, It 


7 Aa Jac. 1. chap. 12. IE is Felony without Clergy to Conſume 


Winches aft? Perſon in bis Body By Witchcraft. | See paſtea Concerning 


* 5 


B b b By 


3 ' 


38 
| By the 23 Car. 2. chap. 1. F any on Purpoſe; or Malice 
thought, and by lying in Wait, 2 or Deſable the Ton = 
our the Eye, Slit the Noſe, Cut off the Noſe or Lip; or Cut of 
Diſable Any Limb or Meniber of any Subject, with Intention to Main 
or Disfigure Him, Such Perſons, Their Counſellors, Aiders and Abetten 


are Felons without Clergy. Provided that there ſhall be no Corrutin 
0 * 4 Loſs of Dower, or of Lands, Goods and Chatrels of th 


ender. | 
By the 9 Ann. chap. 16. IF any Perſon ſhall unlawfully Atte, 
Kill, or fhall Unlawfully Aſſault, and Strike, or 2 a Tg 
Counſellor in the Execution of his Office, he ſhall ſuffer as a Felon with, 
out Clergy. | | | 


Theſe are Felonies againſt the Body of the Subject without 
taking away his Life. 5 


3. Private Felonies Againft the Goods of tlie Subject are Larcenis 
from Latrocinium. Theſe are of Two Sorts. 1. Simple Larceny, a, 
2. Mixt Larceny. To which may be added, 3. Piracy. 
(9) 2 Inft. Simple Larceny alfo is of Two Sorts. 1. Grand Larceny, and 
3 Inſt. 1079. 2. Petit Larceny, | , 
H. P. C. 6 1, Grand Larceny is a Felonious and Fraudulent Taking and Car- 
R rying away, By Man or Woman, the meer Perſonal Goods of a0. 
Kely. 68. ther, above the Value of Twelve Pence; from the Perſon, or By 
Night in the Houſe of the Owner. 
To Explain the Definition of Simple Grand Larceny. 
(r) 3 Inſt. It muſt be a ” Felonious and Fraudulent Taking, or with an Inter 
107, 105. tion to Steal when it firſt cometh to His Hands and Poſſeſſion, The 
Dalt. ch. i 55. Intent of Stealing muſt be at the Time of the Receiving. For if one 
P,: 367: Hath the Poſſe ſſion of Goods once Lawfully, .tho® he carrieth Then 
3 away with an Ill Intention afterwards, It is no Larceny. It muſt nit 
Kely. 81,82, be by Bailment or Delivery; for that is a Receipt and not a Tz 
1 4 15 king. Thus, If a Carrier Receives Goods to carry Them to a certan 
Place, or a Taylor receives Cloth Delivered to Him to make a Sit 
of Cloaths, Sc. Theſe cannot commit Felony by Imbezilling Them, 
The Remedy muſt be By Action. But if the Privity is Determined 
that is, If by Agreement the Goods were to be carried to a certall 
Place, which the Carrier doth not, or if-they are brought to tie 
Place, and afterwards the Carrier takes them with an Intention af 
Stealing Them, Then it 1s Larceny, If the Carrier Opens the Pack, 
He. and takes away Part of the Goods Delivered to him, with an 
Intent to Steal them, It is alſo Felony. So. if a Miller, who le 
ceives Corn to Grind, takes away Part of it with an Intention ® 
Steal it, &. For ſuch Poſſeſſion of a Part Diſtinct from the Whol 
was not Delivered by the Owner. [See the 7 Fac. I. chap. 7. For 
Puniſhing Frauds committed by Workers of Wool that take away? 
Part of it.] But if I lend a Friend a Horſe, or if he Hires him, ® 
Go to Tork, or any other certain Place, and goes to Tor- according 
ly, and there Rides away with him, It is not Larceny, tho' the o 
vity was Determined. Qu. the Particular Reaſon of this Caſe.] 0 
I may have my Action for the Damage. So if I lend one 3 oy 
c. and he kills him, I may have a General Action of Treſpaſs I 
/)Raym. aſmuch as by the killing the Privity is determin'd. / If a Shopkt* 


Kely. 82. Delites 
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nelivers Goods to a Perſon that pretends to Buy Them, and he run- 
neth away with Them, it is Felony ; for the Goods were not out of 
the Poſſeſſion of the Owner, If one comes on pretence to Buy a Horſe, 
ind the Owner gives Him leave to Ride Him to Try His Paces, and 
He Rideth away with him. It is Felony. | 

One that hath the bare * Charge of Goods, and not the. Poſſeſſion () 3 Inf. 103. 
(a84 Butler that hath the Charge of Plate, a Shepherd of Sheep, a 1 * C. 6r. 
dervant that hath the Charge of my Chamber By Delivery of the 14 IG 
Key to him, c.) may be guilty of Larceny. But if my Shepherd, 
whom J truſt with wy Sheep, ſuffers Them by his Negligence to be 
loſt, drown'd, Sc. Action upon the Caſe lieth; tho' the Defendant 
cometh to the Poſſeſſion of Them by the Act of the Plaintiff. Thus 
It is in the other Caſes of a Butler or Servant before-mention'd. So 
where one hath a ſpecial Ce only; for if a Gueſt that hath a Piece 
of Plate ſet before him in a Tavern or Inn, takes it away, He is 
Guilty of Felony 3 for this is no Bailment on Delivery, but a Grant 
ofa Special Uſe to a Special Purpoſe. [See the 3 & 4 W. & M. chap. 

9. oo the Taking away of Furniture Let to Uſe with Lodg- 
1085, Poſte} : 

v it One, intending to Steal my Goods Gets Poſſeſſion of Them % 3 Ing. 
by Replevin 3 or By Judgment in Ejectment, obtain'd by Falſe Oath, a 5 
getz Poſſeſſion of my Houſe without any Colour of Title, and then 1 Sid. 25 
takes away my Goods, The Legal Proceſs, in Abuſe of the Law, Key. 43, 44. 
ſhall not Excuſe Him from a Felonious and Fraudulent Taking away 
of my Goods. os 

*If one Feloniouſly takes away my Horſe, and another Feloni- &,. P c. 
ouſly takes away the Horſe from him, the Laſt Man may be Indicted 5 8 
for a Felonious Taking from me; becauſe in Judgment of Law The 134. 
Poſſeſſion and the Property always continued in me. 

f one loſeth his Goods and another) Finds Them and Converts 00 ; Inn, 
Them to his own Uſe with an Intention to Steal them, It is no Lar- as 
ceny; for the firſt taking was Lawful. So if one Finds Treaſure- _ 
Trove, Waif or Stray, 

* Note, That there muſt be an Actual Taking; for the Indictment (=) 3 Intt. 
muſt be Felonice Cepir, Felonice Abduxit or Aſportavit only is not 21 
Good, 3 C. 61; 


by the 21 H. g. chap. 7. If a Servant ( being of the Age «f Eigh- 
teen Tears, and not an Apprentice) goes away wit Goods of his Ma- 
fer or Miſtreſs Delivered to Him to keep, or being in the Servic of 
Hit Maſter or Miſtreſs Imbegils Them, or Converts them To bis VE. 
with an Intention to Steal Them, Contrary to His Truſt, If the Goods 
are of the Value of Forty Shillings, or above, it is Felony. | Sce 
ner Ed. 6. chap. 12.] Apprentices and Servants under Eighteen 
al fo in like Caſe as before this Statute. [See 12 Ann. chap. 7. 


oft, 


We muſt be a Servant at the T ime of the Delivery of the Goods, (e) Dat. ch. 

000 , the Time of his Going away. Therefore for Imbezilling 156 p. 25. 

alter his Maſter's Death, | See the 33 H. 6. chap. I. hens 

7 Me Servant Delivers the Goods to another Servant, This is a 

"ery By the Maſter. _ 
e I 


e e Book 
— — — 


(3) Dyer 5 © Tf the Maſter or another Servant delivers a Bond or Obligatic, 
3 Inft. 105, 
the Bong 


II. P. . 63. or Delivers Cattle to Sell, and the Servant goes away with 
or other Thing in Action, or receives the Money due on the Bong, 
for the Cattle, and goes away with the Money, This is not Felon 
within the Statute. So 1f a Servant Receives his Maſter's Rent, 

For the Maſter did not deliver the Money to the Servant. It mu 

(0 Dalt. ch. be of ſuch Things Delivered to keep. If Goods Delivered to the 

155, P. 309. Servant to keep are under the Value of 4o 5s. and he goes away wic 
Them, This 1s only a Breach of Truſt, becauſe of the Delivery, By 
if the Servant ſhall Imbezil or Convert to his own Uſe, or Go aun 
with any Goods of his Maſter's, which were not delivered to hin 
This is Felony, tho* the Goods were under the Value of F orty dil 
lings. [See the 12 Ann. chap. 7. infra.] 


And Carrying away. This is alſo Neceſſary, The leaſt Reng. 
ing of the Thing from the Place, where it was, is ſufficient tho i 


(4) 3 Inft. is not Quite Carried off. As If One is apprehended “ before He Gs; 56 
1585 1099 the Goods Stol'n out of the Houſe, or before he has led a Horſe on [ 
H. P. C. 64. 

Dalt. ch. 155. Of the Paſture, ? or when one takes Goods out of a Trunk, and lyy Tar 
p. 369. Them on the Floor, and is Apprehended before he can carry Then eth 
(% Rely. 31 off. For by thus Taking them and Carrying Them ſo far, l Re 
YH. pC. Hath the Poſſeſſion of them. 7 If one kills my Sheep and Strys Ras 
64 Them, and then carries away their Skins, or pulls off the Wool fron Nee 
(J z nt. their Backs, and carries it away, it is Larceny and Felony, A "oy 
108. Indi&ments in Larceny muſt ſay Felonice Cepit & Aſportavit, or C. T 
ne gs pit & abduxit. | | Ti 
| | Not 
(#)3 Inf. By Manor Woman. * An Infant under fourteen Years of Age ny ſy 
I. P. C. 6. Commit Larceny, but Judgment is uſually Reſpited, tho' there ar ring 
Dalt ch. 157. Precedents that Infants under fourteen Years of Age have been Burn [Se 
7 Bait. en. in the Hand. A Feme Covert alone may commit Larceny, (Ser it Of 
151. P. 363- the Beginning of this Chapter. ] If one Ready to Starve takes Vic or P 
tuals from another to Satisfy His Preſent Hunger, It ought not toht Your 
Adjudged Larceny. [See Prov. vi. v. 30.] ny n 
(% 3 Inſt. The Mere Perſonal Goods, * Mere, for if the Perſonal Goods &. houſe 
$ Kep. 33. Vour any Thing of the Realty, It cannot be Larceny. Here then v8 is ng 
H. P. C. 66. muſt not Underſtand Things annexed to the Freehold, as Corn, Gruß takin 
—.— 3 Wood or Fruit Growing, or Lead on a Church or Houſe. But it Their 
gd, Larceny if They are ſevered from the Freehold, If the Thief Servi Fel 
Them at one Time, and then comes again at another Time nd WNW ni 4} 

Takes Them. Thus no Larceny can be committed by Taking and 
Carrying away an Infant in Ward, becauſe in the Realty, I! te By 
Realty is the Principal Thing, It is not Larceny ; as Stealing of | [See 3 
Cheſt with Writings Relating to a Freehold, tho' the Chelt 1508 By > 

Value. Therefore of Paper and Parchment, on which Conveya® 
are Written Concerning Lands, or of Bonds and Obligations, Relats Gen 
to ſome other Thing which cannot be Stol'n, Larceny cannot be * ofa 7. 
mitted. (Qu.) Beſides, The Law does not preſume that any * f they 
would Steal ſuch Things that are of no Value or Uſe to any one , A 
, 


0. Neceſſitas Inducit Privilegium Quoad Jura Privata. Bacon 29. 
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#e Owner. The Perſonal Goods alſo muſt not be of a ! Baſe N. e 
eme, as Dogs or Cats, if They may be faid to be One's Perſonal H. PC. 66. 
Goods! Some Things that are Wild by Nature, and made Tame, 
antot be Taken away feloniouſſy as Perſonal Goods; as (for Ex- 
ample) Bears, Apes, Monkies, Pole-cats, Ferrets, Squirrels, Parrots, 
singing Birds, Oc. . a 

If no Felony can be Committed of any Thing that is Wild and 
Reclaim?'d at Age, Felony cannot be Committed of the Toung in the 
Neſt, Kennel or Den. | | 

" By the Coods of Another, We muſt Underſtand Goods that are (n);Inf. 110. 
in the Property and Poſleſſion of Another. 

Therefore To take away » Wild Beaſts out of the Poſſeſſion of (0, Rep. 
another is not Larceny ; Neither To Take Deer, Hares or Conies in a og oY 
Foreſt, Chaſe or Warren; becauſe no one has any Property in them, 3 Inft. 10), 
[See the 3 & 4 V. &. Il. chap. 10. 4& 5W.& M. chap. 23. For 4 C. 66. 
the more Effectual Diſcovery and Puniſhment of Deer-Stealers. And 67, 68. 
5 Georg. chap. 15. and 28, ] ig ge da 

But if Wild Beaſts are fit for Food, and are afterwards Reduced to es 

Tameneſs (as Deer, Wild-Boar, Hares, Conies, c.) He that Steal- 
eth Them, knowing them to be Tame, Commutteth Felony. 
Obſerve then the Difference between Wild Beaſts tam'd, Serving for 
Food, and Wild Beaſts tam'd, Serving for Pleaſure only. But ' tho? 
Deer, Boars, & c. are Wild, yet when they are kill'd, Larceny may 
be Committed of the Fleſh. 

To Take Fiſh in a River is no Felony. But it Is Felony to (c) 3 Init. 
Take away Fiſh in a Net, Trunk or Pond; becauſe then they are 44%. c. 67, 
not at their Natural Liberty. 

As to Wild Fowls, The Law is the ſame as of Wild Beaſts, Obſer- 
ning the Difference betwixt ſuch as are for Food or Pleaſure only. 

[See the Authorities, ſupra.) 

Of Swans mark'd, Pinion'd or Tam'd, which are kept in a Pond 
or Private River; as alſo of Young Pidgeons in a Dovehouſe, or 
Young Hawks out of their Neſts in another's ſeveral Grounds, Larce- 
ny may be Committed. But to take Old Pidgeons out of a Dove- 
houſe, is not Larceny, unleſs they were ſhut up there; becauſe there 
8 0 certain Property in any one. Felony may be Committed by 
taking away Cocks, Hens, Peacocks, Turkeys, Geeſe, Ducks, and 
Their Young Ones. Alſo to take away the Eggs of Tame Fowl is 
Felony ; Except the Eggs of Swans and Hawks tam'd, which 1s Pu- 
ſtable by Fine and Impriſonment by the 11 H. 7. chap. 17. 


by the 37 Ed. 3. chap. 19. To Steal Hawks Reclaim'd is Felony. 


[See 34 Ed, 3. chap. 22. and See of Abſolute and Qualified Property, 
0k 2. chap. 5. 


Generally Larceny may be Committed of all Creatures that are 


1 Tame Nature, Whether Domeftick Beaſts or Fowls ; eſpecially 
(ey are fit for Food. | 


iy 2 the 2 & 3 Ed. 6. chap. 33. Stealing of a Horſe, Mare or Geld- 
KS Felony without Clerg . — 
7 0 


Book It 
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(2) Dalt. ch. 7 Alſo of all Moveable: Goods, the Property of which is in any 
13% P. 37% Perſon, Larceny, may be: Committed 3 as Money, Houſhold-Stug 

Hay, Corn, Trees and Fruit ſevered from the Ground, & c. Ty, 

away Goods, whereof the Owner is Unknown, ſometimes: is ng Fa 
(9) 3- Inſt. lony ; As 4 Treaſure-Trove, Wrecks, Waits, Strays, before Seizun 
* C. 6. By the Perſon who hath a Right thereto, This Fact ſhall be pr. 
niſhed only By Fine, Oc. But in other Caſes a Man may be Guily 


A , 


YR. p. c. of Felony in taking away Goods, the Owners whereof is 7 Unkygy, 
I 156. In which Caſe the King ſhall Have Them, and the Indictment ſal 
p- 373. be for Taki ng Bona Cujuſdam Hominits Ignoti. One alſo may ho 
Guilty of Felony for taking mm the Goods of a Church or Chappe 
or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments, G5 
; Int. And he who Takes off a / Shroud, Sc. from a Dead Corpſe, May be 
eh... indicted as having ſton it from the Executors or Adminiſtrator, 
PLE 67. other Owner thereof when it was put on. For a Dead Man is wt 
Dalt. ch. Capable of Having any Property. A Man may commit Felony by 


oO Rk Taking away his * Own Goods in the Poſſeſſion of another. For! 


110. Felonious Taking muſt be of the Poſſeſſion ; or of the Property with . 
U. k. ch. 126. Poſſeſſion; not of the Property Removed from the Poſſeſſion. Thu, Milla ©3 
1 1 95 When the Owner Delivers Goods to a Tailor, Carrier, Sc. and A. N 


Pult. 126. terwards Steals Them from Him, with an Intent to Charge him for 
Them, It is Felony in Him, for tho' he had the General Propery 
in Himſelf, yet the Tailor, Carrier, c. had a Special Property and 
the Poſſeſſion for a Time. And therefore in that Senſe it is a taking 
the Goods of Another. So If one Lends or Delivers Goods to keey, 

(% H.P.C.65. and he Steals Them. The Wife cannot Steal Goods from her 

Pult. 126. Husband, for they are not the Goods of Another ; the Husband and 
Wife being one Perſon in Law. Thus of the Goods of Another. 


Above the Value of Twelve-pence. For if the Perſonal Goods 
(x) Inſt. Stol'n amount to ® Above the Value of Twelve-pence, then its 


"a 4 Grand Larceny. But the Things Stol'n are to be Reaſonably value 


Dalt.ch.154. according to the Rate of an Ounce of Silver at this Day. [ See Weſt1, 
p-. 366. or 3 Ed. 1. chap. 15.] Some are of Opinion That the Stealing df 
O) n Goods To the Value only of Twelve-pence is Grand Larceny. 7 
+ * two Steal Goods to the Value of Thirteen-pence, this is Grand Lar 


row: 1559 On in Both; for Each Perſon is as much a Felon as if he had Stoln 
2 Inſt, 190. 


that Sum alone. If one at Different Times ſteals ſeveral Parcels d 
Goods from the ſame Perſon, which together do Exceed the Value 
of Twelve-pence, They may be put together in one Indictment, and 
the Offender may be found Guilty of Grand Larceny. But This 
ſeldom Practiſed. LS 

Not from the Perſon, or By Night in the Houſe of the Ont 
[ See infra] | 

[See the 5 Ann. chap. 31. For Receivers of Felons and Stoll 
Goods, 4 Georg. chap. 11. 6 Georg. chap. 23. For pretending to Hh 
One to Stol'n Goods, and Tit. Larceny from the Houſe, poſt. ] 


By the 6 Georg. chap. 23. F any ſhall 2 and maliciouſly tf 
ſault Any Perſon in the Publick Streets or Highways with an Intel 5 
tear, ſpoil, &c. the Garments or Cloaths f ſuch Perſon, upon Col 
viction Ne ſhall ſuffer as in Caſe of Felony. 


2, * Pa 
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5. L Petit or Boy Larceny. is when the Goods Stol'n do not Ex- (=) 2 Ing. 
eech the Value of Twelve Pence. If one is indicted for ſtealing Goods 4. 5 
of the Value of oof tb wg; and the Jury find ſpecially, as they H. P. C. 50. 
may, The Value to be but Ten Pence, it is but. Petty Larceny, Pu- "Ir 3 51 
niſhed with Forfeiture of Goods and Chattels, Tranſportation, [See: 
4 Georg chap.) IT.] Whipping or other Corporal Puniſhment, | See 
of Tudgment, Baok 4. chap. 5.]. Petty Larceny 18 F elony, tho' not of 
Death; and Agrees with Grand Lareeny in all Things, Except only 
; to the Value of the Goods; which makes the Difference of Puniſh- 

1] _ | 
"Thus of Simple Larcenies, whether Grand or Petty Larceny. 

2. Mixt or Complicated Larceny has a further Degree of Guilt in 
It, and is either a Taking 1. From the Perſon of a Man, or 2. From 
His Houſe, For fimple Larceny is a Taking away the Goods of 
Another, but not from the Perſon or the Howſe, as hath been 
ſald. 

1. Larceny from the Perſon, Either puts him in Fear, or 2. Does 
wt put him in Fear. | 5 | 

1, That Larceny from the Perſon that puts him in Fear. is 
ROBBERY. | 

ROBERT (Rapina, Robberia from the Robe or Garment) ( 1 tat. 

; 2 Felonious and Violent Aſſault upon the Perſon of Another, ta- —_ 

e from the Perſon Goods or Money, to any Value, putting Him o  * 

n Fear. © Tho' Robbery is ſometimes taken (in a large Senſe) for H. P. © 7t, 
x wroneful taking away of Goods. (b) 2 Lat 
In This Deiimtion Theſe Things are to be Confidered more parti- 236. 

vlarly, viz.) The Violent Aſſault upon the Perſon, The Taking 

wy from the Perſon of Another, The Putting of bim in Fear. 

The Violent Aſſault. This Agreeth with the Indictment, Violen- (:) 3 tnf. 68. 
„ Felonice Cepit. _—_— 
Taking away. Therefore an Attempt to Rob by Biddins one“ 
ſtand, Fc. without any Taking, is not Felony. For Cepit implies, 

That the Thief muſt be in Poſſeſſion of the Thing Stol'n. Yet for 

his Aſſault he is puniſhable by Fine and Impriſonment. If a Thief, 

h or without Weapon Drawn, bids the Party deliver his Purſe, 

nd he Delivers it, This is a Taking to make it Robbery. And tho? 

he Thief, finding little in the Purfe, Delivers it back again, Yet it 

Kobbery, If a Thief Compels one By Fear to Swear that he will 

eich Him a Sum of Money, which he doth accordingly, and the 

Thief Receives it, This is a Taking away, and Robbery. If a Thief, 

ws my Girdle, to which my Purſe is faſten'd, and the Purſe falls 

d the Ground, no Robbery. But if the Thief takes up the Purſe, It 

$ Robbery, tho' He letteth it fall and leaves it there. So that You 

my obſerve, That there is a Taking in Deed and Taking in Law ; 

nd that the Words Taking away are to be largely Extended. “ All (4) Crompt. 
come In Company to Rob are Principals, and are eſteemed to 34, 1 
Lake Way, tho? One of the Gang only actually doth it. Nay, tho' H. P. C. 72. 
e bang miſs of their firſt Intended Prize, and one of them Rides 8 
n the Reſt, and Robs another in the ſame High-way, out of View i 

1 the Reſt, and Returns to Them, All are guilty of the Taking, 

E the Robbery, tho' they All did not Conſent to the Fact, becauſe 

all came with a Deſign of Robbing, and to Aſſiſt one Another 
\Caſe of Need. E 


From 
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(s Ut. 60 From the Perſon of Another. * Theſe Words alſo are not to be Nice 
B. k. 8, Conſtrued, tho? the Indictment is 4 Perſond, &c, In ſome (48 
153. p. 364. may be Robbery, tho' the Theif doth not take the Goods rom the 
Pult. 128. | Perſon of the Owner, nor yet Aſſault Him. For not only t © taking 
| away « Horſe from me on which IT am actually Riding, or Money oy 

of my Pocket, but the Taking away of my Horſe ſtanding h 
me, or of any Thing belonging to me in my Preſence or before 
Fare, and againſt'my Will, is in Law a taking from my Perſon, 
Claim of Property without Colour for it will not avail. Thy ; 
the Thief takes my Purſe, which in my Fright I caſt into a Buſh, g 
Robs my Servant of my Money in my Preſence, or Drives my (4. 
tle out of my Ground while I am ſtanding by, not Daring to Ref 
Him, Oc. This is Robbery. But If one leaves His Horſe tied nd 

ſteps afide, or if a Carrier 2 his Horſes at a Diſtance, and they 
are Taken by a Thief, It is not a Taking from the Perſon, «4. 
bery. — 


Y Inſt. 69. Ty any Value. f Somewhat muſt be taken ; and if It is but a ke. 
H. F. C. 73, ny, It is a Robbery. Here It is Felony of Death tho the Sum is u. 
74. der Twelye-pence, or never ſo ſmall. In other Larcenies Judemen 


of Death is only where The Thing Stol'n is above the Value d 
Twelve-pence. 1 


03 Inſt. 68. Putting him in Fear. * This diſtinguiſhes the Robber from: 
H. P. C. 1, Cut-Purſe, or other Stealing from the Perſon. For if He taketh 4 
Finch. ch. ny Thing from my Perſon on the High-way, without putting mein 
21. P. 21). Fear by Aſſault or Violence, It is not Robbery; but a Felony 
| 1 „ which the Offender ſhall have his Clergy. If with his Sword Dar 
be bids me deliver my Purſe; and afterwards prays me to give hin 
an Alms, and I give him an Alms accordingly, This is Robber; 
for I did it thro' Fear, | 
Robbery is Felony without Clergy. [See of the Clergy, chu. 
poſt. } . F 


By Welt. 1. or 3 Ed. 1. chap. 9. All Perſons are to be Ready att 
Summons of. the Sheriff, and Cry of the County to purſue and Ani 
Felons and Robbers, &c. in pain after Attainder ede þ to mult 


(% 3 Inſt. Fine to the King. * This is an Affirmance of the Common Law. [* 
117. 


4 Ed. 1. Officium Coronatoris.) 8 
If Default. be in the Lord of a Franchiſe, The King (hall ſi 


. his Franchiſe ; but if in the Bailiff, he ſhall be impriſoned for a Tn 1" 
and Find, Cc. WT | all T, 
[See for the Expoſition of this Statute, 2 Inft. 172, 173] , le of 

By the Statute of Wincheſter or 13 Ed. 1. chap. 1. &c. Immedis ng 

ly pon Robberies and Felonies committed, Freſh Suit ſhall be . », 
from Town to Town, and County to County, by Horſemen and 1 f The 
men, to the Sea-Side. The Conſtable, (the Perſon being Deſc: th 


&c.) is to call upon the Pariſhioners to Aſſiſt Him in the Purſus 
His Precinct; and to give Ne to the next Conſtable who of [0 
the ſame as the firſt, &c. If the Country will not Anſwer the BY 
the Offenders, The whole Hundred ſhall be Anſwerable for the N 


ries there committed, &c. h 


s 


\ 


„ Laws of England. 


n Great Towns Wall d the Gates ſhall be ſput from Sun-ſet to Sun- 
yg Aſcenſion-day and Michaelmas, Watch ſhall be kept in Q- 
ties” Boroughs and Towns, all Night from Sun-ſet till Simriſing. | See 
28 Ed. 1. chap. 17. 28 Ed. 3. chap. 11. 7 Rich. 2. chap. 6. 


5 H. 4. chap. 3.5 


1 1 Stranger cannot be compelled to keep it Watch. Every Inha- (0 1 Cro.204. 
bitant is bound to keep in his Turn, or to find Another to keep it 
or him; otherwiſe indictable for a Refuſal. 


y tbe 27 Eliz. chap. 13. The Perſon Robb'd ſhall maintain an Acti- 
on Againſt the Hundred in which he was Robb d, If be Gives Notice 
uith Convenient Speed of the Robbery to ſome near Town, &c. If he 
within 20 Days, before Action brought, makes Oath before a Fuſtice of 
Peace Dwelling within or near the Hundred where, &c, whether he 
new the Parties that Robb'd him, or Any of Them ;, IF be Commences 
his Suit after Forty Days and within One Tear after the Robbery Done, 
Then the Handheld, i. Chargeable if the Robbers or One F the Robbers 


are not Taken. 


This Statute hath alter'd the Statute of Wincheſter For now No- 
tice muſt be given of the Felony, Oath made before a Juſtice of 
peace whether He knew the Parties, and if One of the Offenders is 
taken in the Purſuit it ſhall Excuſe the Hundred, c. 

f the Robbery is Committed in the Night, the Hundred ſhall (4) Rep.,. 
not be Charged, Gr no Negligence can be 1mputed to the Hundred, Ing. 5% 
in not Guarding the Country, or not purſuing, by Night. 18 944. 

By the Common Law Day-Light before Sun-rifing or after Sun- (1) 7 Rep. 6. 
etting is accounted Part of the Day, and not of the Night. Days 13 oo” 
Ware Natural and Artificial. Natural, which conſiſt of 24 Hours, and 49. 
Contain the Solar Day and the Night. Artificial, which begins from 
be Rifing of the Sun and Ends when it ſets. But We are ſpeaking 
If Day-light 5 which (I ſay) is here accounted Part of the Day, tho 
the Sun Is down. | 


To go on with the Statute. 


Where Damages are Recovered Againſt One, or ſome Few, of the 

nubitants of the Hundred, and the Reſt refuſe to Contribute, Two 

[uſes 1 the Peace (1 Q.) Dwelling within or near the ſame Hun- 

rea, ſhall for the Levying thereof ſet a Tax upon every Pariſh with- 

" that Hundred; according to which the Conſtables of every Town 

Pall Tax the Particular Inbabitants, and levy the Money by Diftreſs and 

ie of Goods, &c. [See 1 Georg. chap. 5. F. 6. Concerning the 

ation of a Hundred upon Demoliſhing of any Church, Chappel, 

@ by Rioters, &c. 

Ide Robbery muſt be Committed upon the King's Highway to en- 

le the Party Robbed to an Action Againſt the Hundred, not if it is 

"mitted in a * Cloſe diſtant from the Highway, (Qu.) or in a (Ce. 265. 
Vue Every Man's Houſe is His Caſtle, which he ought to De- We $543: 
Rnd, And if any one is Robbed in his Houſe it ſhall be eſteemed , 


Bonn Fault. [See the 7 Rep. 6, 7. for further Remarks on the —— 


1j Ed. 3. cha . 1. and the 27 Eliz. chap. 13.] 5 
A 7 . 7 C * The T 
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379. 


(p) 1 Cro. 
142. 
3 Cro. 37, 
335. 


(4) 2Saund. his own Cauſe to make clear Proof of the Value of the Goods, 1; 


(r) 2 Inſt, 
172, 173. 


z Init. 116, Shout). the one by the Common Law and the other by the Scat 


11% -; 


7 Rep. 6, 7. for the Party by Private Suit. 


The Statutes of the 22 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Fj; 
chap. 12. 4 & 5 Ph. & Mar. chap. 4. Speak of Robber ies Comny. 
ted In or About or Near the Highway. [See 3. Inſt. 220, ] If iti 
not laid in the Indi&ment that the Robbery was Committed In 
About or Near the Highway, and to have put the Perſon Robbe 
in Fear, the Robbery is not within theſe Statutes ; and the Offers, 
| ſhall have the Benefit of the Clergy. 


(o) 3 Cro. 41, » The Action is Grounded upon the 13 Ed. 1. The 27 Eliz. * 


only How the Examination ſhall be, &c. 
It is not Material if the Notice was given in another Hundred. i 

near the Place of the Robbery. | 
If a Servant is Robbed of His Maſter's Goods 7 The Maſter may 

ſue. But then the Servant muſt be Examined upon Oath, u |, 


for He might know the Robbers. But the Maſter may be Wirst 


a Carrier is Robb'd of another Man's Goods, either He or jþ 
Owner may Sue the Hundred. But the Carrier muſt Give Nag 
and make Oath as in Caſe of a Servant, tho* the Owner brings th 
Action. Each Man here may be a Witneſs in his own Cauſe. 


By the 6 Georg. No Receiver-General, or Any of his Agent i 
Servants, imploy'd for carrying any Money to be received on 4. 
count of Taxes, ſhall maintain any Action againſt any Hundred fy 
being Robb'd on the King's Highway of the ſaid Money, unleſ: th 
Perſons ſo carrying ſuch Money ſhall at the Time of ſuch Robbery 
together in Company, and be in Number Three at the leaſt, to atteſ it 
the Truth of their being Robb'd. 


There are Two Kinds of Hues and Cryes (from Huer to Futd 
So that there are Two Purſuits, the one for the King, and the ot 


Not only thoſe that refuſe to Levy Hue and Cry, or do not pn 
ſue upon the Hue and Cry, ſhall be puniſhed by Fine and Imprit 
ment, but thoſe that are preſent when a Man is Murdered or N 
wo 200 do not Endeavour to Arreſt the Offender, or Levy a ii 
and Cry. 

There muſt be a Felony done, or elſe the Arreſting of the Part! 
unlawful, tho? it was upon Hue and Cry. But if a Felony 15 C 
mitted, and the Hue and Cry is againſt One that is not of [1] Fant 
or ſuſpected or unknown, yet the Arreſt is Lawful, tho' He 15 
Guilty. For the Hue and Cry will juſtify Him in the Arreſt, wit 
a Felony 1s Committed. He that levieth Hue and Cry upon Anotht 
without Cauſe, ſhall be puniſhed for Diſturbance of the Mi 
Peace. 


By the 29 Car. 2. chap. 7. If Perſons Travelling on tht Lot 
Day are Robb'd, The Hundred 2 not be Charged. But Hue and 0 
ſhall be.made. 
By the 3 & 4. W. & M. chap. 9. One that ſhall Rob any Perſon, 

' ſhall Comfort, Aid, Abet, Aſſt, Counſel, Hire or Command am * 
fon to Commit ſuch Offence, or ſtand mute, or challenge perent 


above Twenty, ſhall not have the Benefit of the Clergy- 
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y tbe 4 & 5 W. & M. chap. 8. He who Appre bend. and Proſe- 

enten u High-way-Man to Conviftion, ſhall wvithis a Month after- 
wards Receive of - the Sheriff of the County where the Robbery was 

Committed, Forty Pounds (producing the Certificate of the Judge or 

Juſtites, before whom the Perſon was Convicted) with His Horſe, 

Furniture, Arms, Money and other Goods taken with Him; not taking 

an the Rights of any Perſons Claiming the ſame, from whom They 

were taken. | See 6 Georg. chap. 23. : 
If One is Kill d by a High-way-Man, when Purſuing or Endenvour- 

ing to Apprebend Him, His Executors or Adminiſtrators upon Certificate 

ſhall Receive the ſaid Sum of Forty Pounds. | | 
If any Perſon out of Priſon having Committed any Robbery, ſhall 

Afierwards Diſcover Two or More Robbers, So as Two or More of 

them ſball be Convicted, ſuch Diſcoverer is entituled to a Pardon. 

. by the 6 Georg. chap. 23. The Streets of Cities Towns and Pla- 

ces are deem'd to be Highways within the Meaning of the 4 & 5 W. 

X M. chap. 8. | - 

| 2, Larceny from the Perſon which Does not put Him in Fear, is 
either done Privily without His Knowledge, or Openly with His 

Knowledge. / Privily and without His Knowledge, as by Picking (/) 3 118-68. 

the Pocket or by Cutting the Purſe, and Stealing from thence to the Patch. 4A 

Value of Twelve-pence. If it is laid in the Indi&ment to be done p. 365: 

Clam & Secrete d Perſond purſuant to the 8 Elis. The Offender is 

Excluded His Clergy. If thoſe Words are wanting, a Private Lar- 

ceny from the Perſon ſhall have the Benefit of the Clergy. Openly 

and twitch His Knowledge, in his Sight and before his Face; as if One 

takes off my Hat or Wig, Sc. from my Head, and runs away with 

it; or comes into a Shop and cheapens Goods and runs away with 

thetn, without paying for them, &*c. In all theſe Caſes of open 

Larcenies with Knowledge, the Offenders are by the Common Law 

within the Benefit of the Clergy. [But as to Dwelling Houſes, Shops, 

Oc. See 12 Ann, chap. 7. poſe.] | 


By the 8. Eliz, chap. 4. None that Taketh any Thing Privily and 
3 from the Perſon of Another ſhall have the Benefit of His 
| ILY 


The Words are Taking ANT THING (Generally) from the 
enen F Another Privily and Feloniouſiy; yet by Conſtruction the 
Thing taken muſt be Above the Value of Twelve-pence : The 
Raft not Alteririg the Offence, but taking away the Privilege of (7) H. P. c. 
* Clergy, if Above that Value; which the Offender had before the 75: 


eee. gg . Dalt.ch. 153. 
atute. Therefore if it is under Twelve-pence, it is Petit-Larceny, p. ;6;. 


Sat Common Law. 
is Statute Extends not to any Acceſſaries Before or After. 
hus of Larceny from the Perſon. : 
* * Larceny from the Horſe is alſo a Mixt and Complicated Lar- ( H.P.C.75. 


e ROPE, | | 
hes, Ok of the Clergy, tho' but Simple Larceny by the Com- 


| Gees By 


elan dot; Kt, ann 
An delinguens magis punitar quam Palam. 8. Rep. 127. 


5 — 2 9 PAT * \Þ{ 2 . K 1 % „ 1 2 80 ' | 
By the 23 H. 8. chap. 1. To Rob any Perſon in His Dwelling, 


Houſe, the Owner, . His. Wife or Servants being there, and pu 5 1 
25 H. 8, chap. 3. revived by the 5 & 6 Ed. 6. chap, 10. 4: & 5.1, Wl © 
& M. chap. 4. Part of the 3 & 4 W. & M. chap. 9. For all tis, P 
Statutes relate to a Robbery in a Dwelling-Houſe, &c. putting ſyny 5 
Perſon in Fear.] 8 

If the Houſe had been broken open in the Night and Goods Stoln 2 
or with Intention to Steal, tho* no one was put in Fear, it had ben 0 
Burglary. [See Of Burglary, Infra. a 

By the 39 Eliz. chap. 15. A Felonious Taking of Goods to the Vali m 
of Five Shillings out 40 any Dwelling-Houſe, or Out-Houſe, thi Th 

erſon there, Ouſt of Clergy. wy 

Robbing the Houſe, when no Perſon was therein, was not ſo Pe. 5 
nal (before this Statute) as Robbing is when ſome Perſon us r 
therein. But Bad Perſons took Opportunity to Commit Robberis . 
in Houſes when People were gone to Church, or about their hi- * 
ſineſs. 

[See the 5 6. Ed. 6. chap. 9. For Robbing any Perſon in his 1 5 
Dwelling-Houſe, Booth or Tent in any Fair or Market; whetherthe B 
Owner be Sleeping or Waking; Part of the 3 & 4 V. G M. chap.g * 
For theſe Statutes Ouſt of Clergy, tho' a Perſon is in the Houk, Dwe 
and not put in Fear, or tho' no Perſon at all is in the Houſe, &. 1 
Eſpecially, ſuch ] 

| Ofe 

By the 3 & 4 W. & M. chap. 9. i any one Perſon ſhall Feloniouy Js 
rake away any Goods or Chattels being in any Dwelling-Houſe, i vb j 
Oroner or any other Perſon being therein, and put in Fear; or jus 5 
Rob any Dwelling-Houſe in the Day- time, Any Perſon being ther. ne 7 
in, or ſhall Comfort, Hire, Command or Aid One to Commit ay f Ihre 
the ſaid Offences, or to break any Dwelling-Houſe, Shop or Nam Sole 
houſe thereunto belonging in the Day Time, and take any Goods, &. er; 
to the Value of Five Shillings, altho* no Perſon be therein, /þal ns By 
have the Benefit of the.Clergy. [See Of Robbery, ante, and of I jp 
glary, poſt. | Perſon 

Fam Perſon ſhall take away with Intent to Steal, Imbezi), "Wi . app 


Purloin any Chattel, . Bedding or Furniture, which by Agreement lie : 
to Uſe, or ſhall be Let to Him to Uſe, in Lodgings, ſuch Stealing i 
Larceny and Felony. 


The Former Part of this Act is not penn'd with that Clearneſs 8 
Uſual. 


By the 10. & 11 W. 3. chap. 23. All Perſons who 6 Night 
Day ſhall in any Shop, Warehouſe, Coach-houſe or Stab N. a 
ly. and 9 Steal any Goods to the Value of Five Shillings 1 
More, tho ſuch Shop, &c, be not Broke Open, or tho am 10 50 
or be not in 11 Shop, &c. or that ſhall Aſſiſt in Commun, 
Offence, He ſhall loſe the Benefit of the, Clergy. | 


5 | Laws of England. 


_ 


r 
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| If any Perſon ſhall Commit any Burglary, Houſe-breaking or Felony 
in W any Horſe, or any Money, Wares and Goods, from — 
the Benefit / the Clergy is by the ſaid AG taken away and _X 


| ont of Priſon ſhall Diſcover, or Cauſe to be Diſcovered and Apprebende 


90% or more, who then had or after ſhall Commit an Burglary, &c. 
md be Convifted thereof, ſhall be intituled to a Pardon of All Bur- 


glaribe, XC. 


Any Perſon Taking and Proſecuting ſuch Felons to Cynviction, upon 
tbe Judges Certificate thereof Gratis, ſhall be Exempt from Pariſh-Of- 
er in the Pariſh where ſuch Felony was Committed. Perſons ſlain by any 


ſuch Houſe-Breakers, Horſe-flealers or other Felon aforeſaid by Endea- 


vouring to Apprebend Them, Their Executors or Adminiſtrators ſhall 
have ach Certificate. 


hy tbe 5 Ann. chap. 31. A Reward of 40 J. is Given to any one 


That ſhall take and Convict one Guilty of the Felonious Breaking 
or Entering any Houſe in the Day-Time. | See 6 Georg. chap. 23. 
And If any Perſon ſhall Commit ſuch Felony, and after Diſcover Two 
who have Committed ſuch Felonies, ſo as They be Convi@, ſuch Diſ- 
cverer ſhall have 40 l. and ſhall have his Pardon for All Felonies, Ex- 
ceyt Murder and Treaſon. | 

And if any Perſon ſhall Receive or Buy Knowingly any Stolen Goods, 
or Knowingly Harbour or Conceal Felons, He ſhall be taken as Acceſſary 
to the Felony and ſuffer as a Felon. 

By the 12 Ann. chap. 7. If any Perſon ſhall ſteal any Money, 
Goods, &c. of the Value of Forty Shillings, or more, being in any 
Dwelling-Houſe, or Out-Houſe thereunto e tho ſuch Houſe 
be not Broken by ſuch Offender, and tho any Perſon be or be not in 
ſuch Houſe, &c. or if any Perſon ſhall Aſſiſt Another to Commit ſuch 
Ofence, He ſhall be Debarr'd the Benefit of the Clergy. 

Thie Act ſhall not Extend to Apprentices under the Age of 15 Tears, 
who ſhall Rob their Maſters. 

by the 4 Georg. chap. 11. When any Perſon Taketh Reward under 
the Pretence of Helping any One to Stolen Goods, He ſhall Cunleſs be 
Apprehends the Felon, Sc.) Suffer as a Felon, as if he himſelf had 
Lolen the Goods. [See Of the Clergy, chap. 2. poſt. And Of Fudg- 
ment in Felony, Book 4. chap. 5. ] 

By the 6 Georg. chap. 23. Whoſoever ſhall Diſcover, Apprebend 
and Proſecute to Conviction of Felony without Benefit 4. Clergy any 
Perſon for taking a Reward to help any Perſon to Stolen Goods l 
le apprebends the Felon, &c.) ſhall be entituled to a Reward of 40 1. 


After Simple and Iſi xt Larcenies, Let us ſay ſomething of Piracy. (+) 3 Ind. 


111,112,113. 


Goods of a Subject, by a Depredation or Robbing at Sea. This is a * 


3. * Piracy (d Tex, Dolus, or Deceit) is a Felon againſt the 


Capital Offence By the Civil Law; but by Act of Parliament It is to 
Enquired of, Heard, and Determined according to the Courſe gf 
the Common Law, as if it had been done upon the Land. It ſtill 
chains an Offence By the Civil Law, and therefore a Pardon 
0 all Felonies, doth not Diſcharge it. It being a ſpecial Of. 
* It ought to be Specially mentioned. [For the Method 
5 Trial According to the Common Law, See the 28. H. 8. 
17 15. 11K 12 V. 3. chap. 7. and See of the Court of Admi- 
40 and Court By Commiſſion upon the 28 H. 8. Book 4. chap. A 
: 7 


_ .. 


3 


By the 11 & 1a W. 3. chap. 7. F any Natural. Horn Subject „ 
Denizens ſball Commit any Piracy or Robbery, or any Act of Tf 
lity, againſt others of His Majeſty's Subjects, upon the Sea, under (, 
lour of any Commiſſion from any Foreign Prince, or any other uh. 
ſoever, ſuch Offenders ſhall be taken to be Pirates, Felon, ,,j 
Robbers, and ſhall ſuffer as Pirates, Felons and Robbers upon fie 
Seas. | 

IF any Commander or Maſter of any Ship, or any Seaman, 
nA 9 Admiral's Furi ſdiction oY, his Truft, 4 turn N 
Enemy or Rebel, and run away with his Ship, or any Boat, (| 
nance, Ammunition or Goods, or yield Them up Voluntarily to a Pirn- 
or ' Combine with, or Attempt to Corrupt any Commander, Officer 
Seaman to yield up or run away with any Ship or Goods, or gy my 
to Pirates, or if any Perſon ſhall lay violent Hands upon his Commay 
to hinder him from Fighting in Defence of the Ship or Goods Cn. 
mitted to his Truſt, and * to make a Revolt in the Ship, He 
2 be adjudged a Pirate, Felon and Robber, and ſuffer as a Pirate, 

Ba | 

IF Any ſhall on the Land, or Sea, Knowingly ſet forth any Pim, 
or Mn, Command or Adviſe, Any Fern Ale G Pirat 
and ſuch Perſon ſhall thereupon Commit ſuch Piracy, They ſhall 
adjudged Acceſſary to ſuch Piracy. Likewiſe If any Perſon, kn. 
ing = Piracy to be done, ſhall upon Land or Sea, Receive 
Ship, Veſſel or Goods which have been by ſuch Pirate Piratically tuln, 
He ſhall be adjudged Acceſſary to ſuch Piracy, and ſhall be tried aun: 
ding to the 28 H. 8. and ſuffer as the Principals ought to ſuffer. [& 
the 4 Georg. chap. 11. 6 Georg. chap. 23. and of the Court ) 
Commiſſion According to the 28 H. 8. Book 4. chap. 1.] 


L 


4. Private Felonies againſt the Dwelling or Habitation of a Manar 
of Two Kinds, 1. Burglary, 2. Arſon. 


(5) 4 Rep.39. 1. I Burglary (Burglaria, Burglar, from Burg a Houſe, and I» 
3 Inſt. 63- rona Thief) is a Felony at the Common Law; and by the Comnn 
79, Law is where a Perſon in the Night Breaketh and Entereth into th 
Manſion-Houſe of Another, to the Intent to Commit ſome Felon 
there, whether the Felonious Intent be Executed or not. 

(3) 3 la. 63. In the Night, The Word = Noctanter is Neceſſary in Every li- 
H. F. C. 79. qi ment for Burglary ; For if there was ſo much Day-light at the 
Time that a Man's Face might be Diſcerned thereby, It is not But 
glary. The Night aggravates the Offence. If the Like Offence 1 
Committed by Day, It is call'd Houſe-breaking. [See Of Larcent 
| from the Houſe, ſupra. | | : 
(a) 3 Inſt. 64. Breaketh and Entereth, The Breaking and Entering 15 alſo Ne 
* oy » 80, ceſſary to make it Burglary, not Breaking only. Felonice & Burp 
Kely. 68, lariter Fregit & Intravit are the Words of the Indictment. There 
fore as to Breaking ; If a Door is Open, or a Window is Open, dt: 
Hole is made in a Wall before, and the Thief Enters and Steab, 
Draws out the Goods, it is not Burglary ; tho' this is break'ns 0 
Law. In Burglary there muſt be an Actual Breaking of the — 
if the Thief Breaketh the Glaſs of the Window, a Hole in the 10 


Draws the Latch, Unlocks the Door, to Rob, Cc. This 15 1 2 


—— 


— b * wu 
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Laws of England. | 7 


VL. 


Breaking of the Houſe. As there muſt be a Breaking, ſo there muſt 
he an Entry. Setting the Foot over the Threſhold after the Door is 
Broke open; putting a Hand, Hook or Piſtol within the Window or 
Door broken open is an Entry, | n I'S: | 

f a Maſter lies in one Part of the Houſe, and his Servant in ano- 
her Part, and the Servant in the Night draws the Latch of the Ma- 
ters Chamber, and enters it to Rob or Murder Him, Here is both a 
Breaking and Entry. 5 3 Nh ; 

But in ſome Caſes one may be guilty of a Burglary without aQual 
breaking. As when one comes down a Chimney by Night to Rob, 
or when ſeveral Perſons come in the Night with a Deſign to Commit 
Burglary, and One does it, while the Reſt watch near the Houſe 
that no Help ſhould come to the Owner; here the Act of One is by 
Interpretation eſteemed to be the Act of All of Them. But if a Ser- 
yant opens a Window to Let in a Thief, who comes in and Steals, it 
is Burglary in the Stranger, and Robbery in the Servant.“ When 0 Keiy. 42 
Thieves, having an Intent to Rob, pretend Buſineſs to get into the“. 
Houſe by Night 3 or raiſe Hue and Cry, and bring the Conſtable, to 
whom the Owner opens the Door, and when They come in They 
Bind the Conſtable and Rob the Owner; This being done in Abuſe 
of the Law, is by Interpretation eſteemed to be an Actual Breaking 
and Burglary; and the whole Act ſhall be imputed to the Thieves. 

[See the 12 Ann. chap. 7. poſt.] he 5 | 

| The Manſion Honſe of Another. © Here a Church may be under- (% 4 Rep.4o: 
ſood, for it is the Manſion-Houſe of God. (Qu.) If a Church is not 3 Inf. 6s, 
to be call'd a Manſion-Houſe, it is a diſtin& Burglary to Break and H. p. C. 82, 
Enter it in the Night to Rob it. [See the 1 Ed. 6. chap. 12.] The 89. 

Out- Buildings adjoyning to the Manſion-Houſe, as Barns, Stables, 
Dairy-Houſes, & c. are to be underſtood as Parcel of the Manſion- 

Houſe, and Burglary may be Committed in Them. But if the Barn 

or Stable is at any Diſtance from the Houſe, it is not Burglary. For 

lndictment for Burglary muſt ſet that forth that Fregit &. Intravit 

Domum Manfionalem. A Shop may be parcel of a Manſion-Houſe. 

But if it is ſevered from the Manſion-Houſe by Leaſe for one to (4) 3 Ind.. 64. 
work in by Day only, tho' He goes into his Shop by the ſame Door * 
vith the other Inhabitants to work, it is no Burglary to break it n 
in the Night. | 

burglary may be Committed in a Manſion-Houſe, tho' All the 
Famly are Abſent. If a Man hath e Two Houſes, and ſometimes (e) 4 Rep. 40: 
lives In one, and ſometimes in the other, Burglary may be Com- Key. 67: 
mitted in either of them. A Chamber in an Inn of Court, where 
one uſually Lodges, is a Manſion-Houſe. For every one hath a ſe- 

'eral Property there. If one Hires Part of a Houſe to lodge in, 

which is divided from the Reſt, and hath a Door of its own to the 

ret, this is his Manſion-Houſe. F But a Chamber Above Stairs (0 3 Inf. 65. 
or Below, where any Perſon doth lodge as an Inmate, cannot be Kety. $3. 84. 
all'd His Manſion-Houſe; So that if a Burglary is Committed in | 

Hs Apartment, The Indictment ſhall Lay the Offence to be in the 
lanfion-Houſe of him that Let it. For if the Owner of: the Houſe 

| ; breaks 


* 
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(d) Fruftra 


fits Gen 


Legis Auxilium Invocat Qui in Legem Committit. 3 Inſt. 64. 
eficium Legis Amittit, Qui Legem ipſam ſubvertere intendit. 2 Inſt. 53. 


breaks into the Rooms of his Lodgers, and Steals. their Goods 
cannot be Burglary to break into his own Houſe 3 but it is Felony y 
Steal their Gods. = 1 14. 
7 hl. 65. To the Intent to Commit ſome Felony within the ſame; « | On 
ES 3. breaks a Houſe and enters with an Intent to Commit a Treſpaſs, a 
to beat the Owner. c. It is no Felony, But if the Intent wy, , 
Commit a Felony, by breaking and entering, it is Felony, tho! d 
Intent was not Executed, or the Thief did no Harm: Otherwiſe q an 
Robbery, - [See of Larceny from the Houſe, Ante.] ; 55 


By the 5 & 6 Ed. 6. chap. 9. To Rob any Perſon in a Booth » 
Tent in @ Fair or Market, the Owner being within the ſame, is 10 , 
Puniſbed in like Manner as Burglary, and without Benefit of Cl. 
oy, tho without his, his Children or his Servants, Notice or Hp. 
in 5 l avs | | 
1 5 the 18 Eliz. chap. 7. None ſhall have his Clerg y that commit 
urglary. | | 
5 the 3 & 4 W. & M. chap. 9. He that ſhall Counſel, Hire y 
Command 50 Perſon to commit any Bu-glary ſhall not have the l. 
nefit of the Clerg y. 


[See the Statutes of the 3 & 4 V. g NM. chap. 9. 1069 11 V.; 
chap. 23. under Larceny from the Houſe, ſupra, Concerning Roh 
beries of Shops, Ware-houſes, Coach-Houſes or Stables, and concert 
ing the Reward for Taking and Diſcovering of Perſons Guilty d 
Burglary, c. For thoſe Statutes make Larcenies from the Houk; 


Sc. Puniſhable in the like Manner as Burglaries.] by t 
| Time | 
By the 12 Ann. caps 7. If any Perſon 8 enter the Manſion ne- th 
Dwelling-Houſe of another by Day or Night, without breaking r :| 
ſame, with an Intent to Commit Elon or being in ſuch Houſe re. 
Commit any Felony, and ſhall in the Night-Time break the ſi 
Houſe to get out of the ſame, ſuch Perſon ſhall be taken to be Gut 
ty of Buaglary, and ſhall not have the Benefit of Clergy. See other _ 
Parts of this Act, ſupra, under Larceny from the Honſe, and tit . [6 


6 Georg. chap. 23. Concerning the Reward of 40 J. for Apprehending 
and Convicting any Perſon for Burglary. And the 24 H. 8. <5 
Of Excuſable Homicide, Ante.) 


G) 11 Rep.» . Arſon (from Ardeo to Burn) or Houſe-burning, is a Felony! 
ag. 1863. Common Law, and is a Malicious and Voluntary Burning the Hout 
3 Int. 66. Of another, by Night or by Day. 

H. P. C. 85. It muſt be a Burning; for to. put Fire into a Houſe, or any Fn 
of it, without Burning, is not Felony. But if Part of the Hout 
burn'd thereby, it is Felony, tho? that Part is not wholly burn d, | 
it doth burn, and goeth out of itſelf, it is Felony. For the Wor 
of the Indi&ment are Incendit & Combuſſit. | | 

G3) 3Inft. 67. It will be intended to be done Maliciouſly, if one deſigning b 

. burn the Houſe of A. only, does burn the Houſe of B. or l. K 
Maliciouſſy burns his own Houſe to the Intent to burn others, * 
Intention is Executed. But if only his own is burn'd, it 15 oy 
lony ; but it is a Great Miſdemeanor, and puniſhable with Fin 


Pillory, &c. If a Houſe is fired by Negligence or Miſchance, ny 
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uns ex Malitia ſua Precogitata & Felonice. [See 9 Ann. chap. 31.) 


By the Houſe of Another, not only a Manſion-Houſe, and the (%; 1ng. 


piinapal Parts thereof, but alſo any other Houſes or Out-Buildings 


Houſe, Gg. parcel of the Manſion-Houſe, are to be underſtood. To 
burn Barns wherein there 1s Corn, whether they are adjoyning to 
any Houſe or not, is Arſon. But by the Common Law, to Burn 
Barn, not Parcel of a Manſion-Houſe, is not Felony. The Burn- 


the Frame of a Houſe cannot come under the Word Domus, which 
is Neceſſary in every Indictment for Arſon. In Arſon it muſt be Do- 
, tho' a Barn, Malt-Houſe, c. whereas in Ae it muſt be 
Domu g Manſionalis, as above-mention'd. And it muſt be the Houſe 
of Another. So that the Houſe which he has in his own Poſſeſſion 
by Leaſe for Years, is not meant, if the Owner burns it, and no 
other Houſe is Burn'd with it, as before obſerved. 


hy the 23 H. 8. chap. 11. Burning f Houſes or Barns wherein any 
Com is, the og” or Acceſſaries are Ouſt of Clergy. [See the 
46 5 Ph. & M. chap. 4. And 11 Rep. 30, c. 

By the 43 Eliz. chap. 13. To Burn, or Cauſe to be Burned, Wil- 
uy or of Malice, (or to Aid, Procure or Conſent to the Burning , 
any Barn, Stack of Corn or Grain, in the Counties of Northumbers- 
= Cumberland, Weſtmoreland ox Durham, 7s Felony without 
2 22 & 23 Car. 2. chap. 7. It is Felony to Burn in the Night- 
Time Maliciouſiy any Rick or Stack of Corn, Hay or Grain, Barns, 
or other Houſes or Buildings, or Kilns, in any Place whatſoever. 
But the Offender may make Elefion to be Tranſported for Seven 


Tears, 


oo that now to Burn an Empty Barn in the Night Time 1s Felo- 
. [See the 1 Ann. cbap. 9. Of Burning Sbips, Ec.) 


Ytbe 1 Georg. chap. 43. If any Perſon ſhall maliciouſly ſet on 
re any Wood, Underwood or Coppice, He ta ſuffer as a Felon. 
dee more in the ſaid Statute, and 6 Georg. chap. 16. Concerning 
he ſpoiling Timber-Trees, Fruit-Trees, Ic. And ſee the 22 £9 23 
ir. 2. chap. 7. whereby Treble Damages are allow'd for deſtroying 
Ny Plantation of Trees, Sc. whereof Three or More Juſtices of the 
ace may enquire by the Oath of 12 Men, Examination of Witneſ⸗ 
A upon Oath, & c. [See infra of Felony concerning Cattle; and con- 
ng the Deſtruction of Corn, Wood, &c. chap. 3. 
9 There are Other Private Felonies immediately hurtful to the 
"hi made Capital by Statutes; which could not properly be 
ſeed to the Felonies againſt the Life, Body, Goods or Habita- 
„ Theſe concern Witchcraft, Records, Cattle, Ships, Bankrupts 


nd Forgery. 
D d d | 1. Con- 


not amount to Arſon. For the Words of the Indictment are Volun- 


? 4 Rep. 20. 


«Barn and Stable, Cow-Houſe, Sheep-Houſe, Dairy-Houſe, -Milk- H. P. C. 36. 


ing of a Frame of a Houſe 1s not accounted Houſe-burning, becauſe: 
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1. Concerning Witchcraft. + 


1 * 
N 9 * % 


By the 1 Jac. 1. chap. 12. Such as ſball Uſe Invocation or Cn 
ration of any - Evil Spirit, or ſhall Conſult, Covenant with, En, 
tain, Employ, Feed or Reward any Evil Spirit to any Intent, « 
Take up any Dead Perſon, or Part thereof, To be uſed in Wii. 
cn, or have uſed any of the ſaid Arts whereby any Perſon ſbal ], 
Kill d, Conſumed or Lamed in his or her Body, They, together vit 
their Acceſſaries before the Fact, ſhall Suffer as Felons without Ben 


of, Clergy. 


This is Witchcraft in the Fir? Degree; where there are erum. 
rated Four Kinds of it. 0 
(0 3. Inſt. If a. Spirit does not Actually appear upon Invocation, ( On.) or 
H. p. C. 6 if nothing further be done upon Conſultation, & c. or if a Dead Py. 
7, 8. : ſon, or Part of It, is taken up to be uſed, tho' not Actually uſed, 


yet this is agreed to be within the Statute. But one muſt actual 


accompliſh his Miſchief to be within the laſt Clauſe of Killing, &, 
Acceſſaries after the Fact may be Guilty of Felony, tho' the $1. ure 
tute only mentions Acceſſaries Before the Fact. But they hall he B:i/ 
Clergy, becauſe not Excluded. Priv 
Witchcraft in the Second Degree is to be puniſhed in the followin Clerp 
Manner, (vis. | ther | 
| tord 
Such as take upon them by Witchcraft, Inchantment, Charm or Sim by 
to tell where Treaſure is to be found, or where Things Loſt or Suln WY any 
may be found ;, or to do any Thing to Provoke any Perſon to Lnlæuſi mon 
Love; or whereby any Cattle or Goods of any Perſon ſhall be Deſtroy d Lab 
to Hurt any Perſon in his Body, Cattle or 1 tho* the ſame be 1 Sur, 
Efected; They ſhall for the firſt Offence Suffer a Year's Impriſonn Wi 
without Bail, and once every Quarter of a Tear ſtand Six Hours inn 3. 
the Pillory, &c. and for the Second Offence ſhall ſuffer as Felons ui 
Benefit of Clergy. | | . | 
Or of by 
There are Five Branches in the Second Part of the Act. But ti: BW i Fel, 
Words, Tho* the ſame be not Effected, make this Part obſcure. [SF Loſs 
3 Inſt. 46.]. The Three Firſt Clauſes and the Laſt ſeem to come , / 
der the Words Take upon Them. | SF TR 
(+) Inn. Note, » That where a Statute makes a Second Offence Felony, e |, 
* 6. lays a heavier Puniſhment than for the firſt Offence, it is always i If a 
212. plied, That ſuch Second Offence ought to be Committed after Jutz y Ca 
H. P. C. 8. ment given for the firſt. For the Indictment for the Second | bcloſuy 
fence muſt recite the former Attainder. But it 1s not Neef Aion 
that the Second Offence ſhould be of the very ſame Nature w Upon 
the Firſt, ve Pea 
2. Concerning Records. enge, 
5 ed 5 
To Deface or Alter a Record is an Offence at Common Law, 1 ou 


Puniſhable by Fine, &c. But, 


89 


GB. L. 381 
By the 8 H. 6. chap. 12. If any Clerk or other Perſon ſhall Steal 

or Willingly Take away, Withdraw or Avoid any Record, or Parcel 

of the Same, Writ, Return, Panel, Proceſs or Warrant of Attorney, 

in the King's. Court of Chancery, Exchequer, the One Bench or the 

Other, 07 1n His Treaſury, by Reaſon tobereof any Judgment ſhell be 

Reverſed, it is Felony inthe Stealers, &c. Their Procurers, Counſellors 

and Abettors. 
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. * This Act does not extend to Judges of any Court, becauſe it be- (») 3 Ing: 
zins with naming Clerks, which are inferior to them. [See the 71, 72. 
9 Rich. 2. chap. 4. ] and it extends only to the Courts expreſly 
named 3 and to the Court of Chancery and Exchequer ſo far only as 
they proceed according to the Courſe of the Common Law. | 
Theſe Words, By Reaſon 3 any Judgment ſhall be Reverſed, 
fznify, whereby any Judgment ſhall not take Effect; fo that if 
the Alteration is made Before or After the Judgment, it is within 
the Att; | 


By the 21 Jac: i. chap. 26. To Acknowledge or Procure to be Ac- 
knowoledged any Fine, Recovery, Deed Enroll'd, Statinte, Recognizance, 
Bail or Fudgment, in the Name of any other Perſon or Perſons, not 
Privy or Conſenting to the ſame, 1s Felony without the Benefit of the 
Clergy 3 but without Corruption of Blood, or taking away Dower \ nei- 
tber ſhall it extend to a Fudgment acknowledg'd by an Attorney of Re- 
tord for anather Perſon. 

by the 4 W. & M. chap. 4. To Perſonate any other Perſon before 
any Commiſſioner authorized to take Bail in the King's Bench, Com- 
mon Pleas or Exchequer, whereby the Perſon ſo Repreſented may be 
liable to the Payment of any Money, &c. to be Recovered in the ſame 
Kut, 14 Felony, k | | 


3. Concerning Cattle. 2 
By the 22 & 23 Car, 2. chap. 7. To Kill or Deſtroy Horſes, Sheep 
or other Cattle in the Night-Time Maliciouſly, Unlawfully or Willingly, 
ir Felony. But ſuch Attainder ſhall work no Curruption of Blood, 
Li; of Dower, or Difinheriſon of the Heir. Tet Liberty is given to 
toe Offender to Avoid Fudgment of Death by making Election of Tranſ- 
portation for Seven Tears, &c. Any Returning within Seven Tears 
ſball f. er Death. | 8 
Hany ſhall in the Night-Time Maliciouſly Maim or Otherwiſe Hurt 
1 Cattle, or Deſtroy any Plantation of Trees, or Throw Down 
er, They ſhall forfeit to the Party grieved Treble Damages by 
| 178 of Treſpaſs upon the Caſe. ESR: . 
8 N Complaint of the Parties injured, Three or More Juſtices of 
7 ace may enquire by the Oaths of 12 Men, Examination of Wit- 
eſſes upon Oath, or any Lawfiul Means, concerning ſuch Offences and 
i 7% and iſſue Warrants to ſummon Furors, and Apprebend Suſ- 
# ed Perſons, and cauſe others that ſeem likely to make Diſcovery to 
Pear and Give Information upon Oath, &c. 
e Proſecution miſt be within Six Months after the Offence 


OMe. 
| D d d 2 4. Con- 
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W By the 1 Ann. chap. 9. If any Captain, Maſter, Mariner, Ce. 
belonging to any Ship, ſball full Deſtroy the Ship, or Nan 
the ſame to be Done, to the Prejudice of the Owner or Merchant that 


ſhall Load Goods thereon, They ſhall ſuffer as Felons with 1 
Clergy. | | ; 
| [See the 22 & 23 Car. 2. chap. 11. and concerning the Offences (f Bil 
Soldiers and Mariners, Tit. Publick Felonies; and 11 & 12 J. ma 
chap. 7. For the more Effectual Suppreſſion of Piracy, antea; nj Bil 
the 7 Georg. chap. 3. For performing Quarentine, &c. ( y 
| Def 
By the 12 Ann. Seſſ. 2. chap. 17. Entituled, An Act for the Pre 5 4 
ſerving all ſuch Ships and Goods thereof, as are forced on Shore dt 66 
Stranded, Sc. It is Enatted, That if any Perſon makes Halt in quer 
any Part of the Ship, or ſteals any Pump, or does any Thing tendny vit 
to the Loſs of the Ship, He ſhall be Guilty of Felony without Bengt 7 
of Clergy. [See the 4 Georg. chap. 12. and Of Wreck, Bok 1, F 
chap. FT 1 
55 
5. Of Bankrupts. | 
arc 
By the 5 Georg. chap. 24. If any Perſon becoming Bankrupt, a 1401 
- againſt whom a Commiſſion of Bankrupt hath been Awarded and Iſuui fit 
out, ſhall not, within 30 Days after Notice in Writing and in th Clerg 
London Gazette, Surrender Himſelf to the Commiſſioners, and Submit 10 4 
to be Examined upon Oath (except Quakers) and truly Diſcloſe a in Re 
Diſcover how He hath Diſpoſed, Afſign'd or Transferr'd his Eft 
or Eſtate, and all Books and Writings relating thereunto, Kc. an Fo: 
alſo deliver up to the Commiſſioners all ſuch his Effects or Ela, 
and all Books and Writings relating thereunto, as at the Tine if „ 
His Examination ſhall be in His Cuſtody or Power , or if He H 9 te 
moves or Conceals His Effects to the Value of 201. then He ſoal i Tei- 
' Adjudged, upon Conviftion by Indidiment or Information, a Felon vit Cel, 
out Clergy; or the Benefit of any Statute made in Relation to Fel. one) 
[See the 7 Georg. chap. 31. For Explanation of the Statutes c. ©r, 
cerning Bankrupts. | [See e 
. 6, Concerning Forgery of Falſe Deeds, &c. Bank-Notes, Exile For 
quer -Bills, Stamps , South-Sea Bonds, &c. Lottery-Orders, KC, Th 
Common Seal of either of the Corporations for Aſſurances of Ships, &. By 
| er un 
For Falſe Deeds, &c. 10 An 
: | Sum 
By the 5 Eliz. chap. 14. To Forge or Publiſh a Forged Deed, a 
Court Roll or Will in Writing, after Conviction for the firſt Offence," ay 
7s Felony without Clergy. [See Of Forgery, chap. 3. poſt.) Clergy. 
For Bank-Notes, &c. For 
- | fle 
By the 8 & 9 W. 3. chap. 19. F. 36. To Forge or Counterfelt! 
Common Seal of the Bank of England or any Sealed Bank-Bill, d 8 y 
01 


any Bank-Note of any Sort whatſoever, ſigned for the Gore 
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NR — 
and Company of the ſaid Bank, or to Alter or Raze any Endorſe- 
ment on any Bank Bil, or Note of any Sort, is Felony without 


For Exchequer-Bills. 


By the 7 & 8 W. 3. chap. 31. F. 78. To Forge or Counterfeit any 
Bill of Credit, as by this Statute the Commiſſioners of the Treaſury 
may ie out, or Tender in Payment any Forged or Counterfeited 
0 F Credit, or Demand Money thereupon at the Exchequer, 
Lnowing the ſame to be Forged or Counterfrited) with Intention to 
Grows any Perſon, is Felony. [See the 8 & 9 V. 3. chap. 23. 
5 Ann, chap. 13. 7 Ann. chap. 7. 9 Ann. chap. 7. 1 Georg. chap. 12. 
6 Georg. chaps 4+ F. 91. where ſuch Offences in Relation to Exche- 
quer Bills, iſſued by Authority of thoſe Statutes, are made F elony 
without Clergy. ] 


For Stambpe. 


By the 9 & 10 W. 3. chap. 25. F. 59. To Counterfeit or Forge 
any Stamp, or Mark or Impreſſion of the ſame, upon any Vellum, 
Parchment or Paper, thereby to Defraud his Majeſty of his Duties 
won Vellum, &c. or to Utter or Sell Vellum &c. with ſuch Counter- 
feit Mark, knowing ſuch Mark to be Counterfeit, is Felony without 
Clergy. [See the 9 Ann. chap. 11. & chap. 23. 10 Ann. chap. 19. 
10 Ann. chap. 16. 12 Ann. chap. 9. 12 Ann. chap. 19. 5 Georg. chap 2. 
in Relation to the Stamps or Marks provided by thoſe Statutes.) 


For South-Sea-Bonds, &c. 


By the 9 Ann. chap. 21. To Forge or Counterfeit the Common Seal 
of th South-Sea Company, or to Forge Counterfeit or Alter any of 
Their Bonds, or to offer to Diſpoſe of, or put away any ſuch For- 
ged, &c. Bond (knowing the ſame to be ſuch) or to demand the 
Money, or any Part thereof, of the Company, or any of their Offi- 
ers, reith Intent to Defraud any Perſon, is Felony without Clergy. 
[See 6 Georg. chap. 4.] 


for Lottery-Orders. 


By the 12 Ann. chap. 2. To Forge or Counterfeit any Lottery-Or- 
der made in purſuance of the 9 Ann. chap. 6. or chap. 23. or the 
10 Ann. chap. 19. and chap. 26. or to alter the Number or Principal 
Sum of any ſuch Order, or to Connterfeit the Hand of any Perſon 
to ſuch Order, Thereby to procure a Fraudulent Aſſignment, or to Sell 
any ſuch Order (knowing of the Forgery, &c.) It is Felony w thout 
Clergy, | See 5 Georg. chap. * 


For Aſſurance of Ships and Merchandiſes at Sea. 


t 5) the 6 Georg. chap. 18. To forge the Common 8501 of either of 
C Corpor ations, or to Forge or alter any Policy, Bill, &c. or to Of- 
= bo Pay away any ſuch Policy, &c. or to demand the Tour 

therein 
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tberein Contained, knowing the ſame to be Counterftized, is fin 
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without, Clergy. : 


[See of Felonies by Gaolers 14 Ed. 3. chap. 10. By Hunter, in 
the Night, or with painted Faces, Oc. 1 H. 7. chap. 7. By Purue: 
ors, 28 Ed. 1. chap. 2. 36 Ed. 3. chap. 2, 3,&c. 5 Ed. 3. chy,,, 
But ſee alſo 12 Car. 2. chap. 24. 13 & 14 Car. 2. chap. 20. By 
Agyptians, 1 £9 2 Ph. &. M. chap. 4. 5 Elis. chap, 20. By Cutters 
of Powdike, 22 H. 8. chap. 11. 20 3 Ph. &. M. chap. 19. B 
Treſpaſſers on the Borders and Rioters in the Counties of Cunj,,. 
land, Weſtmorland, and Biſhoprick of Durbam, 43 Eliz. chay, Iz 
For the Supreſſion of Moſs-Troopers. 13 C 14 Car. 2. chap, 23 
For Preventing Abuſes in Paying Seamens Wages, 9 & 10 .; 
chap. 14. 1 Georg. chap. 25. And the 4 Georg. chap. 11, For mo 
Effectual Tranſportation of unlawful Exporters of Wool. See alſo 
Deceit and Cozenape, chap. 3. poſt. } 


I have now given a Summary Account of the Capital Offencs 
Cviz.)) Of High-Treaſon, Petit-Treaſon, and Felonies Publict and 
Private. It followeth that I ſhould treat of Miſdemeanors or Of 
fences Not Capital. But becauſe in this Account I have frequent 
mentioned Principals and Acceſſaries and the Benefit of the Cley, 
it may not be improper firſt to ſay ſomething of the Nature of th 
Principals and Acceſſaries, and of the Benefit of the Clergy. 


CHAP. II. 
Of Principal and Acceſſary, and Of the . Benefit of the 
| | | Clergy. 


7 


Of Princi- o A Principal is He that is an Actor, or Preſent and Aiding and 
7% Inſt. Abetting in a Felony. [See of Murder and Robbery, chap. 1 
59, 138. ſupra.) In ſome Caſes a Perſon Abſent ay be a Principal, as he 
Ar, that puts Poiſon into Drink, c. with an Intent to poiſon another, 
9 Rep. 81. and then leaves it, tho* not preſent when taken by that Perſon or a 
H. P.C-2:5> other; or when many come to do an unlawful Act, and one is ufd 
$1211” the ſame Ground, or in the ſame Houſe, tho' not within View wil 
Dalt- ch. the Fact is Done. 7 He who incites a Madman to do a Murder 151 
( 7 HPC. Principal Murderer. * In High-Treaſon All are Principals. So that 


he who by Command or Perſuaſion induces another to Com 


43- 
9-1 161. Treaſon; or receives a Traytor knowingly after Treaſon Commit 


* ky Inſt. 20, ted by him 1s a Traytor. For whatſoever w1ll make a Man an 1 
1p C. 127, Clary in Felony will make him a Principal in High-Treaſon. * 


wy 46 Petty Larceny and in Treſpaſſes Vi & Armis, All are Principals. 
q) 2 Inſt. 
183. cont. 


12 Rep. 860. By the 8 H. 6. chap. 12. 'Procurers, Counſellors and Abettort " 
3 Cro. 7539. Stealing or Imbezilling any Record are Principal Felons. 
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LE Laws of Englan 
ä — "ey ond ; , - 
"By the g H. 7. chap. 2. Procurers, Abetters and Rectivers of a 
Woman, Wife, Widow or Maid, having Lands or Goods, und Carried 
away uin! Her Witt, Married or Defil'd, are to be Deemed Principal 
Felonir, tho” concerned before or after the Fact. [See Of Forcible Mar- 
riage; unte. ] | 3 Bog 
Here the Common Law 1s Alter'd by the Expreſs Words of the 
Statutes. | | 


IL An Acceſſary (Particeps Criminis, Acceſſorins is he that is of Acceſſu- 
concerned in the Felony by Commandment, Aid or Receipt, By wie. 
Commandment all thoſe are included that Incite, Procure, Set on, 3 
or Stir up any other to do the Fact, and are not preſent when the Dalt. ch. 161. 
Tact is Done. So By Aiding, All Perſons Counſelling, Abetting, * 396. 
Plotting, Conſenting, Furniſhing with Weapons, and encouraging to 
do the Act may be included, if they are not Preſent when the Act 
is done, If the Party Commanding or Aiding 1s Preſent, He is a 
Principal. Receipt is when one knowing of the Felony, Receives the 
Felon and Conceals Him and His Offence. | 

In High-Treaſon There are no Acceſſaries, but all are Principals. (7) 1 Toll 57. 
[5ee ſupra.) | : 8 2 Init, 183. 
In Petty-Treaſon and other Felonies (except Petty-Larceny; See 3 Invt. 20, 
ſutra.) there may be Acceſſaries. Yet the Acceſſary cannot be 41> 138, 139, 
Guilty of Petit-Treaſon where the Principal is found Guilty of Mur- 2232 
der. The Offence of the Acceſſary can never be of a Higher Nature P+1t. ch. 161. 
than that of the Principal. — 

There may be an Acceſſary in Mayhem, Piracy, [See 11. & 12 
V. 3. chap. 7. ] and Premunire. (Oii.) In Petit-Larcenies, Treſpaſ- 
ſer Vi & armis, There are no Acceſſaries. For as in the Higheſt 
Offence there is no Acceſſary, ſo it is in the Loweſt Offences or in all 
Offences under Felony, as in Riots, Routs, Forcible Entries and other 
Treſpaſſes 3 & armi c. Here all are Principals as before obſerved. 

He that Receiveth a Treſpaſſer on Lands and Goods, after the C70 1 Ind. 
Treſpaſs is Committed, is no Treſpaſſer, unleſs the Treſpaſs was =. 
done to his Uſe and Benefit, and He agreeth to it afterwards for . 
then His ſubſequent Agreement amounteth to a Commandment, and 

Makes him a Principal. Yet if the Treſpaſs was on the Perſon of any 

oe, ſuch After-Agreement will not make Him a Treſpaſſer. By the 

as of the Foxeft, A Receiver within the Foreſt is a Principal Treſ- 
faſſer, tho* the Treſpaſs was not Done to his Uſe and Benefit. So if 
le Receives the Fleſh of the King's Veniſon, knowing it to be the 

Ins Veniſon, be 
, There are Acceſſaries Before and after the Fact. 1. An Accel- Cs) 2 Inf. 

i} Before the Fact is He that Hireth, Commandeth, Counſelleth, or = 7 
deth in the Commiſſion of a Felony, and is abſent when it is done. H. P. C. ty, 

it when the Execution varies from the Command as to a Perſon . 
n (as by killing one inſtead of Another, not as to the Time or Dalt. . 
i) or in the Nature of the Offence, or if the Commander Re- k. 395; 356, 
es His Command, The Commander is not Acceſſary. But if One **” 


"Mands another to Poiſon ſuch a particular Perſon, and He . 
Shoots 


1 | — 5 


F ; 
Mor jus ſequitur Naturam ſui Principaliss 3 Inſt. 139. 
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222 


beats Him to Death, The Commander is Acceſſary. This is them 
Felony in Subſtance.” In Manſlaughter there can be no-Acceſarigh, 
fore the Fact, becauſe the Killing is ſuppoſed to be done Sudden 


and without Premeditation. But there may be Acceſſaries in Ma. 


laughter, after the Fact. No one can be puniſhed as Acceſſary |, 

(*)2 Int. any Homicide Committed by Miſchance or Se Defendendo, 3. 1 1, 

152, 125; g, Acceſſary After the Fact is when one Receiveth a Felon by Conceil 

219. ing or Relieving him whom He knoweth to have Committed 2 

E %% OY» An Acceſſary aſter the Fact is only by Receiving. ive 
| chap, 23. Concerning the Buying or Receiving Stolen Goods,] AF, 

lony muſt be Committed, and one muſt know Him to be the Fel 

to be an Acceſſary after the Fact. A Relieving a Felon with M 


Victual, or a Horſe for his Journey, knowing him to be ſuch, make 


(y) 3 Inſt. one Acceſſary to the ro after the Fact. I And the Law is 
= 1 ſtrict in this Caſe, that a Brother receiving His Brother, or a Hu. 


219. band receiving His Wife, may be Acceſſaries. But if the Wife receive 
Dalt. ch. 161. the Husband, She ſhall not be as an Acceſſary; for ſhe is not bound 


p. 398, 399. to Diſcover the Offence of her Husband; neither ought ſhe to accuſ 
Him. [See chap. 1. Princip. ante. 1 Eo, 
If a Man is Attaint of Felony in one County, Notice of the 4. 
tainder is preſum'd in the ſame County, to make One Acceſſary by 
| Receiving Him. (Qu.) but not in another County. 
(z.) x Inft. = One Receiving a Felon that hath Enter'd into a Recegnizance to 
135, 13% appear, or One ſending Letters in his Favour, Adviſing Witneſs 


218, 219. Not to appear againſt him, Ec, is not Acceſſary; for this is not Re 
on 06095 the Felon ; tho' Sending Letters in his Favour, Adviſing 
r. 39% 405, Witneſſes not to appear, is a Miſdemeanor, and may be puniſhed by 
Fine and Impriſonment. i 
One may be an Acceſſary to an Acceſſary; as by willingly Receir 
ing an Acceſſary to a Felony. 1 | 
The ſame Receipt of an Offender, which will make the Receiver 
an Acceſſary after the Fact in Caſe of Felony, will make Him 
Principal in High-Treaſon, as hath been already obſerved, 


RULES Concerning Acceſſaries. 


(a) 3 Iuſt. 16, © VF HERE an Act of Parliament makes a Felony, It doth [n- 
9% 5 _— deny make ſuch Acceſſaries as would be Acceſſaries h. 
S. P. C. 44. fore or After a Felony at Common Law, tho* many Ads of Parlis 
HP. C-215- ment, which make an Offence Felony, expreſly make mention of 4 
p. 396, 397, betters, Counſellers, Procurers and Concealers; which the Lav 
400. would have interpreted to be included of Courſe. | 
(% 3 Inſt. 31. He that Commandeth or Counſelleth to commit an unlavf! 

AR, is Acceſſary to all that ſhal} Enſue upon that Evil At, if! 

was Executed in the ſame manner as it was commanded or Cour 


ſelled; but not to any Act that is Diſtin& from it. The 


Shoots him, or if one Commands another to beat ſuch a Man, and be 


34 V. & M. chap. 9. 5 Ann. chap. 31. 4 Georg. chap. 1 1. 6 Geng. 


2 


DST. 


S 2 = RI, 2 


* 
- 
8 * —— — TT , — — 
— — "OI 2 4 
* —— — „ = — * 
* . 
1 
. 
4 AF. 
— Q 
i 1 , 

*. 
1 * — 
2 — 


The Acceſſary ought not by Common Law to be forced to An- ( 2 Ind. 
fer beſord the Principal is attainted or Convicted. Yet if the Acceſſary; Ing. 
will, He may pray Proceſs againſt the Inqueſt before the Principal 1s 231. " 
Attainted; for every Man may Renounce the Right which the Law er. 
allows. But the Courſe 1s, That If the Principal pleads not Guilty, 222. 
the Heceſſary ſhall alſo plead not Guilty, and may he tried by ope Palt. ch. 161, 
Inqueſt. But if the Jury find the Principal not Guilty, They ſhall © 
6nd the Accefſary alſo not Guilty. 5 

4 If the Principal upon His Arraignment Confeſſes the Felony, and (4) 2 Ing. 
before Judgment, Obtains Pardon, The Acceſſary is thereby Diſchar- 133, 


| 1 | , Rep: „44. 
ged, becauſe the Principal was never Attainted. [But See the 1 26h BI 03:44 


pap Ye p0 * NNE 
hy EF as Principal ſhall not be arraigned as Acceſſary be- (0 H. P. c. 
re the Fact; But he may as Acceſſary after the Fact. But if He os hp of 
is Acquit as Acceſſary, He may be arraigned as Principal. F 
f Acceſſaries before and after the Fact are puniſhable with Death. (f) 3 Inf. 
[See of the Benefit of Clergy, poſt.] ; „ $4 < OO 
see the 2 & 3 Ed. 6. chap. 24. Concerning the Trial of an Acceſ- p. 396, 400. 
fary in one County to a Felony Committed in another County. 


By the 3 & 4 W. & M. chap. 9. If any Perſon ſhall buy or Receive 
any Goods that ſhall be feloniouſiy taken, knowing the ſame to be Stolen, 
be ſhall be taken as Acceſſary to ſuch Felony after the Fact, and ſhall 
fuſer as an Acceſſary to the Felony after the Felony Committed. 

By the 1 Ann. chap. 9. If the Principal be Convitt of Felony, 
Stands Mute, or Challenges Peremptorily above 20 Furors, The Acceſ- 
ſary may be proceeded againſt as if ſuch Principal Felon had been 
Attainted, notwithſtanding ſuch Principal be Admitted to his Clergy, 
Pardon'd, or otherwiſe Delivered before Attainder. And ſuch Acceſſary 
Convifted, If be flands Mute, or Challenges as aforeſaid, ſhall ſuffer 
as f the Principal had been Attainted, 

uyers, and Receivers f Stol'n Goods, knowingly, may be Proſecu- 
ed for a Miſdemeanor before the Principal is Convicted, which ſhall 
Exempt them from being puniſh'd as Acceſſaries when the Principal is 
7 Convicted, But, 
| By the 5 Ann. chap. 31. If any Perſon ſhall Receive or Buy know- 
ingly Any Stol'n Goods, or knowingly Harbour or Conceal Felons, He 
ſhall be taken as Acceſſary to the Felony, and being contict ſpall ſuffer 
Death as 4 Felon. And if the Principal cannot be taken ſo as t 
be Convitt, yet the Perſon Buying or Receiving knowingly may be 
Proſecuted for a Miſdemeanor, which ſhall Exempt the Offender 
from being puniſhed as Acceſſary, IF the Principal be afterward Con- 


* o * "yi 
11. * * 4 : » * p NR, - 
1 1 — * 4 


vict. 


4 — the 4 Georg. chap. 11. Concerning the Tranſportation of any 
erſon Receiving or Buying Stol'n Goods, by the King's Mercy, Cc. 
and the 4 Georg. chap. 11. where any Perſon taketh Reward under 
| Eee | Pre- 


— 


(e) Ubi Fatum _- i A 7 4 = | 
bi Fortia nulla. 4 Rep. 43. 
Us; non eft Principalis, Non pot et eſſe Acceſſorius. Ibid. 


DP 1 


at e.of the Bock III 
TIED . — — — — 2 OY 
Pretence of Helping one to his Goods Stol'n, & c. 6 Georg, cbay, 2 

For the Reward of Diſcovering ſuch Perſons, 5 
See alſo Of Arraignment, Book 4. chap. 5. 


-S * 


Ofthe Bene- III. 3 The Benefit of the Clergy was an Ancient Privilege of the 
| frofthe Church where one in Orders claim'd to be Delivered to his Ordim 
G) 2 Int. ry to Purge himſelf of a Felony, For the Pope Endeavoured p 
633, 634, Exempt the Clergy from the Juriſdiction of Lay Judges in Caf; of 
736 . Life and Member; which the Temporal Courts would not yield u 
2 Cro. 431. but only in Part, (vis._) as to this Privilege in Cale of Felony, 95 
994 ö eft. 1. chap. 2. Art. Cler. chap. 15. The Controverſy betwixt the 

? * Eccleſiaſtical and Temporal Juriſdiction being thus Warned, all Per. 
ſons that could Read were allow'd to be Clerks. For Heretoſyr 
few were bred up to Learning, unleſs thoſe which were Deſign 
for Orders. But If the Party could not Read he was to, be Hang'd, 

Men that were Blind, G c. or Women (which By any Diſpenſatigh 

could not be admitted to be of the Clergy) Infidels and Hergtich 

were not allow'd it. But where it was allowable, There were very 

few Caſes wherein the Common Law Denied it. [See infra.) 

This Claim of Clergy might anciently be made upon Arraignmen 

and before Conviction, or as ſoon as the Priſoner was brought to th 

99 3 Bar. +* Afterwards it could not be claim'd till after Convidtion be 
Hob. 280, cauſe it is for the Advantage of the King as to the Forfeiture of th 
290. Lands and Goods of the Clerk Convict, and for the 5 of the 
A Clerk himſelf to make his Challenges to the Inqueſt; and perhay 
He may be acquitted, and then he will not need this Privilege, 

(i) 2Inſt. 633. |[ See 25 Ed. 3. Stat. 3. chap. 4. after Conviction it may be a 

Hob. 289. low'd as a Favour tho' the Party does not Claim it; yet others lay 

SP. C. 138. that the Criminal muſt claim it. When it was allow d, TheClet 
was delivered to the Ordinary to make his Purgation. This Purgation 

was to be by his own Oath affirming his Innocency, and the Oath 

of Twelve Compurgators as to their Peer of It, before a Jury 0 

Twelve Clerks. If the Clerk fail'd in his Purgation, He was Depn- 

ved of His Character, whereby he became a mere Lay-Man, or He 

was to be kept in Priſon *till a Pardon. If he Purg'd himſelf, It 

| was ſet at Liberty. Sometimes the Delivery to the Ordinary vs 

h. k without Purgation, as upon Attainder by Confeſſion of the Felony, 

« Rap. 110. or By Verdict, where the Felony was Notorious, and then the Clerk 

11 Rep. 39- was to be Degraded or kept in Priſon by the Ordinary. [See 23 f. 

Katy. 3d. chap. 1. and Of Apeals, Book. 4. chap. 5.) tho' the Ordinaries Evel 

H. P. C. 240. in Thoſe Caſes would frequently proceed to Purgation. 


By the 4 H. 7. chap. 13. A Convict of Felony (not being wii 

9 2Ini-637- 1 Orders) ſbal be burn d in the Brawn of the left Thumb before be i 

* Delivered to the Ordinary. } 

H. P. C. o, Fvuery Perſon (not being within Orders) which hath been oe 

. go. mitted to the Benefit of the Clergy, upon the ſecond Arraignment 4 

P. 523. not be admitted to it. But F one in Orders asks the Benefit of 0 
Clergy the ſecond Time, be muſt ſhew his Orders, or bis Odinar) 
Certificate. = 


So that Clergymen may have the Benefit of the Clergy Try 
and ſhall not be burnt 1n the Hand. Thi 


by the 18 Eliz. chap. 7. An Offender admitted to His Clergy after 
Burning in the Hand, ſhall not be Delivered to his Ordinary, but ſhall be 
Enlarged by the Court, or be Detained in Priſon at Diſcretion; but not 
lmger than for one Tear, | 8 

So that now Purgation is wholly taken away By this Statute. 

If the King Pardoneth the Burning of the Hand; * It is within the 
AQ, tho' the Words are After Clergy and Burning of the Hand; for 
the Pardon hath Diſcharged the Puniſhment. And if One Obtaineth 
a Pardon before Conviction, He ſhall not forfeit His Goods, nor the 
Profits of His Lands. 

To go on with the Statute : 


One admitted to bis Clergy ſhall nevertheleſs Anſwer For All other 


Telonies. 


But the * Practice is otherwiſe, as to Felonies within the Benefit 
of the Clergy, and 1s Thought to be according to Law. 
[See the 8 Elis. chap. 4. as to Felonies not within the Benefit of 


the Clergy. ] 


y tbe 3 & 4 W. & M. chap. 9. If a Woman is Convicted of an 
Hence, for which a Man might Have the Benefit of his Clergy, She 
(upon her Prayer to have the Benefit of this Act) ſhall be forthwith 
Burn'd in the Hand, and kept in Priſon not exceeding a Tear, | See 
the 21 Fac, 1. chap. 6.] 5 | 
Perſons Indicted of any Offence, for which by Vertue of any former 
Lam They are excluded Clergy, if Convicted by Verdict or Confeſſion, 
thall not be admitted to the Benefit thereof, If they ſtand Mute, or will 
nt Anſwer Directly to the Felony, or ſhall Challenge peremptorily above 
Twenty, [See 1 Ann. chap. g.] 

After Burning and Allowance of Clergy, The Fudge may Diſcharge 
the Ofender, or bind him to his Good Behaviour. 


This Statute Extends not to Appeals, nor to Offences made Felo- 
es by Subſequent Statutes. _ 

Note, That by the Common Law, where the Clergy was allowa- 
ble, It was allow'd tho' the Party was Convict by Confeſſion or Ver- 
dict, or ſtood Mute, or Challenged above Thirty-Five. So that if a 
datute takes away the Benefit of the Clergy only upon Conviction by 
Confeſſion or Verdict, The Benefit of the Clergy remains to One 
ping Mute, Sc. till That allo is taken away by Statute, as in 

e tatute above-mention'd. 


E e e 2 By 


H. P. C. 252. 


Rep. 50, 
110. 


* 5 Rep. 
505 110. 


(n) Kely, 41; 
42. Contr. 

5 Rep. 50. 
. 
213, 249. 
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0 By the 4 & W. & M. chap. 24. Tf ; any Woman 75 Convit 
tluded it upon a Conviction of any other Felony. 
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* 


a Felony, and bath once had the Benefit of the Clergy, fhe ſhall ol 


By the 5 Ann. chap. 6. IF any Perſon Convict of ſuch Fælon 
which he ought to have the Benefit of the Clergy, doth pray the 2.5 
of this Act, He ſhall not be Required to Read, but ſball be puniſped 1; , 
Clerk Convict. And Perſons Burn'd in the Hand for Theft or 1,1, 
may be ſent by the Fudges to a Houſe of Correction or Workhouſ: . 
lefs than Six 3 nor above a Tear. | 


So that Reading at laſt as, well as Purgation, is wholly laid af; 
The Burning is now taken for the Benefit of the Clergy, which hy 


the ſame Effect as Purgation had before. A 
Note, That a Lord of Parliament ſhall have the Benefit of Hz, 
Clergy, tho' He cannot read, without Burning, but for the fr 
Time only. [See 1 Ed. 6. chap. 12. and See of Perſons in Hoy 
Orders. Ante, in the 4 H. 7. chap. 13. ] 1 
By the 4 Georg. chap. 11. Perſons Convict of Larceny, &c. witliy 
the Benefit of the Clergy, may be ſent to the Plantations in Americ 
for 7 Tears, inſtead of being Burnt in the Hand, [See Of Judgnen 
in Felony, Book 4. chap. 5. Arr 
RULES Concerning the Benefit of the Clergy, 
(e) 11 Rep. N All Felonies (Except for Robbing Churches) The Offender 
WE ſhall have his Clergy, unleſs it is Expreſly taken away by fone | 
II. P. c. 210 8 Bail 
(p) 3Inft. 7 Where any Offence is made Felony By a Statute, The Benefit 
. the Clergy is to be allow'd, tho' the Statute ſays Expreſſy, That the 
Kely. 10a, Offender ſhall ſuffer Pains of Death. For the Benefit of the Clergy 
is {uch a Privilege, that no General Words in an Act of Parliament 
ſhall take it away from the Offender, | 
(4) 11 Rep. 4 Where-ever Clergy is Taken away by Statute, The Offence lad WW 3% 
„ in the Ind ictment muſt be upon that very Statute, otherwiſe the 0! 
my fender ſhall have his Clergy ; As upon the 3 & 4 Ph. e Mar. Tit 
Indictment muſt be Malitioſe; upon the 8 Elis. chap. 4. It muſt 
Clam £9 Secrete, otherwiſe Clergy allowable. | Baſt 
(r) H. P. C. If a Statute takes away Clergy from the Principal, It is not 1M 
* be taken away from the Acceſſary; unleſs the Acceſſary alſo is pat. 
cularly included. Lor! 
(/) 5Rep If one Hath hjs*Clergy allow'd, He may afterwards purchak 
H. P. C. 241. Goods, tho' the Goods which he had at the Time of Conviction ve! Bugg 
Hob. 292, Forfeited. And he may Retain the Profits of his Lands that ſhall 
293- ariſe afterwards, For by the Statute of the 24 Els. chap. 7. Allo. 7 
ance of Clergy and Burning is in lieu of Purgation or Pardon, , urgl 
Vertue of the Words He ſhalt be preſently Enlarged and Delivel“ 
[See of Forfeiture, Book 4. chap. 5.] . Burnj 
(%) Hob. 294. 'The Benefit of the Clergy, or Burning in the Hand, Reſtores or 
— e 241- to his Credit; becauſe It cometh into the Place of Purgation 4 * Cor 
e 3723% Common Law, which ſuppoſeth he might be Not Guilty, tho 1.5 "fp 
Contrary to the Verdict. [See of Evidence, Book 4. chap. 4. | N 
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Hinted before that there were very few Caſes wherein the Com- 
monLaw denied the Benefit of the Clergy. It was Denied only in (0 2 Init 
High-Treaſon againſt the King, Petit-Treaſon and Sacrilege. And as 656. $34,635) 


to Sacrilege, The Ordinary might have allow'd it if he pleas'd. 11 Rep. 29. 
f | | H. P. C. 2295 
By the 25 Ed. 3. Stat. 3. chap. 4. Pro Clero, Every Clerk Convict . 114 

if any Treaſon or Felony (not touching the King Himſelf”) ſhall be De- 


joered to the Ordinary. 


So that after this Statute There was Clergy in all Caſes but High- | 
Treaſon and Sacrilege. But now this Privilege is taken away by ma- f 
ny Subſequent Statutes in ſeveral Offences, which I ſhall ſet down | 
Alphabetically. 


Before the Fa& Maliciouſly in Petty-Treaſon, 
Murder, Burglary, Robbery in Dwelling-Houſes, 
Kfer or in or near the High-way, Houſe-Burning, or 
rey arpe Burning of Barns wherein there 1s Corn or Grain, 
4 © 5 Ph. & M. chap. 4. [See under the Proper 
Heads, infra. 
C To Imbezil to the Value of Twenty Shillings, 
Armour. c. 22 Car. 2. chap, 5, [See of Publick Felo- 
nies, Ante, chap. I.] 


To Acknowledge or to procure to be Acknow- 
| ledged (Being Acceſſary Before the Fact) any 
| Fine, Recovery, Deed Enroll'd, Statute, Recog- 
Bail I nizance, BAIL or Judgment, in the Name of 
; Another not Conſenting or Privy, 21 Fac. 1. chap. 
26, [See the 4 0 5 V. &. M. chap. 4. For a leſſer 
Puniſhment, for Perfonating Bail before Com- 
miſſioners in the Country.] | 


| Not Surrendring Themſelves, or not Submit- 
ting to be Exainined, and upon Their Examina- 
tion not Diſcovering How they Have Diſpoſed of 
(their Eſtates and Effects, G c. 5 Georg. chap. 24. 


Where the Mother hath Conceal'd the Birth, 
| Baſtard Children. 3 ſo that It it Doth not Appear whether the Child 
was Born Alive or Dead, 21 Fac. 1. chap. 27. 


Bankrupts. 


Ivoth, 5 Taking away Goods in any Booth or Tent in 
any Fair or Market, 5 C6 Ed. 6. chap. 9. 
bigger). 4 5. Eli. chap. 17. 


Burglazy, Before, 4 &. 5. Ph. M. chap. 4. Before and af- 


ter, 3. 4 V. & M. chap. 9. 


Burning Houſes ,G 23 H. 8. chap. 1. 25. H. 8. chap. 3. 43. Elis. 
or Barns withY chap. 13. Acceſſaries before, 23 H. 8. chap. I. 4 © 
Corn, 5 Ph. & M. chap. 4. 


Captains. 4 See Mariners. 1 Challe nge 


3 1 Ed. 6. chap. 12. 18 Eliz. chap. 7. Acceſſaries 
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r 5 dy Tf the Indictment be for ſuc 
en ag 3 an Otſtence, for which the Clergy is not allow 
Challenge of Je, if the arty is Convicted By Verdict or Confeſt 


25 H. g. chap. 3. 4 & 5. Ph. & M. chap, 4 36 
4 V. & M. chap. 9. 1 Ann. chap. 9. 


Conjuration. 4 See Witchcraft. 
Cut-purſe. 4 See Pick-pocket. 
Deeds Enroll'd, 3s To Acknowledge in the Name of Another, $ 


ail, ante. 


| © To Remain above a Month in England u 
Egyptians: cles 1 £9 2 Ph. & M. chap. 4. Conſortit 
with Them for a Month, 5 Flig. chap. 20. 


3 3 Sv acknowledge in the Name of Another. 99 
Of Deeds, & c. upon Second Conviction, 5 Flr 
| chap. 14. Of Bank-Notes, 8 & 9 V. g. chap. ij 
F 36. Of Exchequer Bills, 7 & 8 IV. 3. chap. y, 
F 78. 6 Geor. chap. 4.F 91. Of Stamps, 9&9 10 / 

chap. 25. F. 59. 6 Georg. chap. 21. F. 60. South-$6 
| i Bonds, &c. 9 Ann. chap. 21. 6 Georg. chap, 4. 
Forgery. 456. Lottery-Orders, 12 Ann. chap. 2. 5 Geo, 
| chap. 3. Bills on Aſſurance for Ships, &c. 6 Gem, 
| chap. 18. H. 1 3: See Of Forgery at the End of cli 
1. Ante. And the 9 Ann. chap. 11. & chap, 23 
10. Ann. chap. 19. 5 Georg. chap. 2. 6 Gen 
chap. 21. F. 60. For Stamps on Cards, Dice, Linen 
(Silks, Paper, Leather, Cc. 


Helping to Stol nd | 
Goods for Reward. ſome Caſes Ouſt of Clergy, 4 Geor. chap. 11. 
Lf Oak 1 Ed. 6. chap, 12. 2 G 3 Ed. 6. chap. 
* n ö Before and After, 31 Flig. chap. 12. 
. In the Day-time, and taking to the Valued 
Houſe-breaking. 35. 5. 39 Elis. chap. 15. pe 
See Robbery. | 
Houſes, ec. De- 
moliſhed by See Rioters. 


oters. 
Teſuits. 8 See Prieſts. 
ts, To Acknowledge in the Name of another n 
Fudgments. PE... 3 (: 

3 Any Perſon Maliciouſly, 22 C 23 Car. 2. * 
Maiming. 85 Counſellers, Aiders and Abetters are alſo le 
lons without Clergy, Ibid. 

Maid. 4 See Woman. I 
{ Captains and Mariners belonging to Ships an 
Mariners, 4 3 fag ſame, I Ann. chap. 9. 
ee 4 Georg. chap. 12. 110 
And ſee Wreck, infra, Muni 


Unleſs he Apprehends the Offender, &c. li 


4 To Imbezil. See Armour. 


Munition. | # | 9 85 

„5 00 C23 H. 8. chap. 1. 35 H. 8. chap. 3. 1 Ed. 6. 

Marder. | 8455 12. Acceſſaries before, 4 & 5 Ph. & M. 
4 chap. 4. 


Standing, or | 25 H. 3. chap. 2. 1 Ed. 6. chap. 12. 4 0 5 
ay gere M. chap. 4. 3 4 V. & M. chap. 9. 1 Ann. 


Directly. chap. 9. | 
Naval Stores. To Imbezil. See Armour. 
Orduance. 4 To Imbezil. See Armour. 
— For an Offence not within the Benefit of the 
lergy, 1 Ed. 6. chap. 12. 4 & 5 Ph. & M. 
Oulawry: chap. 4. 8 Eliz, chap. 4. 18 Eliz. chap. 7. 22 Car. 2. 


chap. 5. 3&9 4. G. M. chap. 9. 


3 Taking above Twelve-perice from the Perſon 
Clam & Secrete, 8 Eliz. chap. 4. 
3 11E9 121V. 3. chap. 7. and the Acceſſary Be- 


Pick-poc ket: 


3fore and after in ſome Caſes to ſuffer as Princi- 


Piracye 
pal. [See 4 Georg. chap. 12.] 


Plague. 4 See Quarentine. 


poiſoning. Of Malice Prepenſed, 1 Ed. 6. chap. 15. 


— Not Departing the Realm within a Time Li- 
Popiſp Recuſants. 3 mited, or Returning without the King's Licence, 
35 Elig. chap. 2. 


Pneſtt and Je- Thoſe who Receive, Relieve or Maintain Them 
ſuts. knowingly, 27 Eliz. chap. 2. 


| Thoſe who Attempt to kill, or do Strike or 
Privy Counſellor, 2 him in the Execution of his Office, ꝙ Ann. 
clap. 16. 


Qurentine 3 Not Performing, 7 Georg. chap. 3. and 8 Georg. 
chap. 
Rape, 4 18 Elis. chap. 7. 


bcornizance, - Acknowledge in the Name of Another. See 
Recovery. | To Acknowledge in the Name of Another. See 
| Bail. | 

Wuoters, 4 1 Georg. chap. 5. 


Wbbery of 23 H. 8. chap: 1. 25 H. 8. chap. 3. 1 Ed. 6. 
Churches, or chap. 12. 5 & 6 Ed. 6. chap. 10. Acceſſaries be- 
dacrilege. fore, 23 H. 8. chap. 1. 


wbery In or 23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
dear the High-Ache p. 12. Acceſſaries to Robberies in or near the 
cs Hzauway, 4 & 5 Ph. & Al. chap. 4. 

Robbe ry 
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23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Fl « 
Robbery in Dwel-| chap. 12. 39 Eliz. chap. 15. 3 & 4 W.6 N 
ling-bouſes, | chap.\g. 10& 11. . g. chap. 23. 12 Ann, cho 
_ Shops, Ware- ] See the Statute In Larceny from the Houſe a. 

houſes, Coach- | Burglary, chap. 1. ante. See alſo for the Ac 
houſes or Sta- | ceſlaries, 23 H. 8. chap. 1. 4 & 5 Ph. 69 1 
Bless. | chap. 4. 3 & 4 V. & M. chap. 9. 10 & nr, 
| | | \ chap. 23. | 3 
Sacrilege. 4 See Robbery of Churches. 
Smugglers. 7 Georg. chap. 


Departing without Licence, 7 H. 5, ch, , 
13 H. 8. chap. 5. 2 Ed. 6. chap. 2. [For Seducing 
Soldiers to Depart, See 1 Georg. chap. 4. 
Soldiers. 4 Wandring without Teſtimonial of a Juſtice 
| the Peace, 39 Elig. chap, 17. 

For being of the Popiſh Religion, See 1 Geo, 


— 


hap. 47. 

Ships. 4 Deſtroying, See Mariners. | 
Stabbing. 3% 1 Fac. 1. chap. 8. an 
Sta WY BY Acknowledge in the Name of Another, $ ho 
Tranſported Fe- the 
lons, Oc. Re-| : 
turning within He 
the Time Limi-! 4 Georg. chap. 11. 5 Georg. chap. 28. 6 Cg ** 
ted. or being Re- chap. 6 Georg. chap. 23. Jug 
ſcu'd when go- ſuc 
ing to be Tranſ- the 

J 
25 Ed. 3. chap. 2. See the Statutes in Hi My 


Treaſon High. Treaſon. chap. 1. Concerning the Coin, The Pre 


8 Succeſſion and Soldiers. 
3 23 H. 8. chap. 1. 25 H. 8. chap. 3. 5 & 6 H 


Treaſon Petit. 6. chap. 10. Acceſſaries before, 4 5, Ph, G Il 


chap. 4. F 

Witchcraft. I Fac. I. chap. 12. And Acceſſaries Before. : 
Cut or Stol'n from the Tenters in the Nigtt 

Wollen Cloth. 22 Car. 2. chap. 5. 5 

Woot Unlawful Exporters Returning after Tranſpit " 

18 tation, Ic. 4 Georg. chap. 11. ny 


- 


3. Laws of England. 
4 T Stol'n, Having Lands or Goods, or being Heirs 
| Apparent, contrary to the 3 H. 7. chap. 2. ſhall 
not have the Benefit of the Clergy. Nor Acceſſaries 
before the Fact, 39 Eliz. chap. 9. | 

| Known Carnally under Ten Years of Age, 
8 EI. chap. 7. : | | 

Convicted of an Offence that was. within Cler- 
8 ſhall be excluded the Benefit of the Clergy 


A. 


Women. 


upon Conviction of any other Felony, 3 & 4 WW. 
M. chap. . 


Kay Making Holes in any Part of the Ship, or Steal- 
Wreck. ing any Pump, Sc. 12 Ann. chap. 18. [See 
Georg. chap. 12.] | 


Thus has the Benefit of the Clergy been taken away by Acts of 
Parliament in Abridgment of the Common Law. 


By the 3 & 4 W. & M. chap. 9. 1 Indicted for Stealing 
any Goods in any County, and thereof Convicted, &c. ſhall not 
have Clergy, if it appears upon Evidence That the ſaid Goods were 
| taken in any other County, and They ſhould bave loft the Benefit of 
the Clergy, if they had been Convicted by a Fury in that County: 

A Tranſcript, Certified by the Clerk of the Crown, Clerk of the Aſ- 
fixes, or Clerk of the Peace, of the Tenor of the Indifiment, and of the 
Perſon's having bad the Benefit of the Clergy, or of this A, to the 
Judges or Fuſtices in any other County, ſhall be a ſufficient Proof That 
ſuch Perſon hath had the Benefit of the Clergy, and of this Af. [See 
the 34 & 35 H. 8. chap. 14.] 
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0f Crimes Not Capital, And therein, 1. Of Offences 
Againſt the Temporal Laws made for the Support of 
Religion. 2. Of Offences immediately Againſt His 
Majeſty's Crown and Dignity. 3. Of Offences that 
are Hurtful to the King's People, or Againſt the Com- 
monwealth in General, in Reſpect of Publick Juſtice, 
Publick Peace, Publick Trade, the Health and Eaſe of 
the King's People. 


RIMES Nor Capital are Thoſe for which (as I ſaid before) . 
The Offender ſhall not ſuffer Death, but only Forfeiture of“ Pe 
Lands or Goods, or Fine, or Corporal Puniſhment. 
Theſe Offences are againſt the Temporal Laws made for the Sup- 
port of Religion; againſt His a 7 Crown and Dignity; — 
F ene 
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Of Offences 


Axzainſt Re- 
ligion. 


(x) Lynde- 
wode de Of- 


ficioArchip. 
cap. 1, Igno- 
rantia Sacer- 


do. v. Blaſ- 
phemia. 


— 
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the Commonwealth in General, in Reſpe& of Publick 4 Public 
Peace, Publick Trade, The Health and Eaſe of the Ki ng's People 
This Diviſion includes the remaining Part of the Pleas of the Cin 
which ſhall be treated of in this Chapter. 


) 


I. Of Offences againſt the Temporal Laws made for the Suppor 
of * Religion, Theſe are Witchcraft, . and Prefaneneſ 
Drunkeneſs, Bawdry, Hereſy, Simony, ences againſt the Ef. 
liſh'd Churr hb. 


1. Of Witeheraft; [See Of Witchcraft in the Second Degree, cha. ] 
ante, and the Puniſhment of Impriſonment and Pillory for it.] | 6 
i. Of Blaſphemy and Profaneneſs. | f 7 
* Blaſpbemy (from Daa Je, 755 vun, Ledere Famam) 1s an Injury | ll 
offered to God, by attributing what doth not belong to Him, and 
by Denying what doth belong to Him, and by attributing to the 
Creature that which is proper only to God. 
All Blaſphemy and Profaneneſs are Offences by the Common-Liy 
and are puniſhable by Fine and Impriſonment. | of 
Concerning Blaſphemy, as puniſhable by Statute. 10 
or 
By the 9 & 10 W. 3. chap. 32. If any Perſon, Having made pr. 8 
Feſſion of the Chriſtian Religion, ſhall be Convicted in any of te 0 
Courts of Weſtminſter, or at the Afſizes, of Denying any One of th th 
Perſons of the Holy Trinity to be God, or of maintaining that then 
are more Gods than One, or of Denying the Truth of the Criſin $a 
Religion, or the Divine Authority of the Holy Seriptures, He ſhul oF 
for the firſt Offence be adjudged uncapable of any Office; and for th upd 
Second Offence ſhall be Diſabled to Sue any Action, or to be Gur 4 
dian, Executor or Adminiſtrator, or to take by any Legacy, or Dri Co 
of Gift, or to Bear any Office Civil or Military, or Benefice Ech 70 
aſtical, for Ever, and alſo ſhall ſuffer Impriſonment for Three eam. 05 
No Proſecution ſball be for Words Spoken, unleſs the Informatin 75 
be given upon Oath before ſome Fuſtice of Peace within Four Do ol 
and the Proſecution be within Three Months after ſuch Informatim, * 
Renouncing ſuch Erroneous Opinions in Open Court upon the fr 6 
Offence ſhall Diſcharge all Penalties. | 65 
[Gee the 13 Elix. chap. 12. 29 Car. 2. chap. 9. under the Tit. I 1 
: reſy 7 poſt.) | 4 
Concerning Profaneneſs. 2 
Profaneneſs (qu. procul d Fano) is a Diſreſpect paid to the Nm 7 
of God, and to Things and Perſons Conſecrated to Him. Or à Cr 7 
temptuous Treating of any Thing in which God's Name, or his H. ext 
nour are Concerned. 8 a 
Profaneneſs is puniſhable by Statutes; For Reviling the Sacron® ＋ | 
of the Lord's Supper, Profanely uſing the Name of God, Oc." 1, I 
Plays: Profaning the Lord's Day, Curſing and Swearing. Th 
| ro Court 
Mort 


__—_ 


* Summa Ratio eft Que pro Religione facit. 5 Rep. 14. 10 Rep. 55 1 Rep. 5 
1 Inſt. 341. a. as b 


G3. Laws of England. 


6 For Reviling the Sacrament of the Lord's Subpers 


71 the Ed. 6. chap. 1. 1 Eliz. chap. i. To Revile che Sacrament 
| of the Lord's Supper is Fine and Impriſonment. 


For Profanely uſing the Name of God, c. 


By the 3 Jac. 1. chap. 21. F any Perſon ſhall in any Stage-Plu ; 
racine or Shew, Feſtingly or Profanely uſe the Name of God, 1 
of Jeſus Chriſt, or F the Holy Ghoſt, or of the Trinity, be ſhall For- 
feit Ten Pound; the one Moiety to the King, the other to him that wil/ 


ſue for the ſame. 
For Profaning the Lord's Day. 


By the 1 Car. 2. chap. 1. There ſhall be no Aſſembly of People oit 
of their own Pariſhes on the Lord's Day, for any Sports whatſoever 3 
nor any Bull-baiting or Bear-baiting, Interludes or Common Plays, 
or other unlawful Exerciſes or Paſtimes, uſed by any Perſons in their 
own Pariſhes, on pain that every Offender, upon View of a Fuſtice, 
C Confeſſion or one Witneſs, ſhall forfeit Three Shillings and Four Pence to 
the Uſe of the Poor, &c. | | 

By the 1 Jac. 1. chap. 21. A Shoe-maker 1 Boots or Shoes to 
Sale on the Lord's Day, forfeits 3 s. and 4 d. 5 SHES 
By the 3 Car. i. chap. 1. No Butcher ſhall kill or ſell any Victual 
upon the Lord's Day in pain of 6 s. 8 d. 1 | 

By the 29 Car. 2. chap. 7. (This Statute being more Full, and the 
Conviction made more eaſy) No Perſons whatſoever ſhall exerciſe 
ony Worldly Labour, Buſineſs or Work of their ordinary Calling, on 
the Lord's Day, ( Except Works 7 Neceſſity and Charity, and the 
Dreſſing of Ment in Families, and the Selling of Meat in Vidtualling 
Houſes) but ſhall Exerciſe Themſelves in Duties of Piety, Publickly 
ond Privately, on pain of Five Shillings, if the Perſon is Fourteen 
Tears old, And no Perſon ſhall publickly Cry, or Expoſe to Sale, any 
Goods whatſoever on this Day (exceps Milk, which may be Sold before 
Nine in the Morning, and after Four a-Clock in the Afternoon) on pain 
of Forfeiting the ſame. | | i 

Alſo no Drover, Horſe-Courſer, Waggoner, Butcher or Higler, (hall 

ravel, or come to their Inn on this Day, on pain of Twenty 
I upon Convittion by View of One Fuſtice, Confeſſion or One 

ine /g. | 

And no Perſons ſhall travel with any Boat or Barge, except upon 
extraordinary Occaſion, with the Allowance of ſome Fuſtice of Peace, 
&c. on pain f Five Sbillings. In caſe of Inability, &c. The Offen- 
der ſhall be ſet in the Stocks Two Hours. | But See the 11 & 12 W. 3. 
Lap. 21, For the Allowance of Forty Watermen to Ply on the 
Thames, &*c. 9 Ann. chap. 23. For the Allowance of Hackney- 


Gach-Men and Chair-Men to Ply on Sundays within the Bills © 
ortality.] | 


F f any Perſon Travelling on the Lord's Day is Robbed, The Hun- 
'ed ſhall not be Charged, [See Of Robbery, chap, I. ante. 1 
Fff2 0 
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See 5 Ann. chap. 9. 


| 


No Perſon on the Lord's Day ſhall ſerve any Proceſs, &c, excey 
in Caſes of Treaſou, Felony or Breach of the Peace. The Service of 
all ſuch Proceſſes ſhall be void; and the Perſon ſerving the ſame full 
anſwer Damages, as if He had done the ſame without Warrant. [Bu 


For Curſing and Swearing. 


By the 13 Car. 2. chap. 9. All Perſons in the King's Pay at $,, 
ſball be puniſhed for Profane Oaths, Curſings and Execrations, 1, 7 
Court Martial ſhall think fit. 

By the 6 & 7 W. 3. chap. 11. If any Perſon Profunely Cure 
or Swoears in the Preſence or Hearing of any Fuſtice of Peace of tt 
County, &c. or ſhall thereof be convicted by the Oath of One Witneſs 
or Confeſſion of the Party, before any Fuſtice of Peace, Mayor, &. 
The Party Offending ſhall forfeit to the Uſe of the Poor, (if Servant, 
Labourer, Common Soldier or Common Seaman) One Shilling, Aid 
every other Perſon Two Shillings. For the ſecond Offence Doubl, 
and for the Third Offence Treble; to be Levied by Diſtreſs by Wir 
rant of One Fuſtice. F no Diſtreſs, the Party to be ſet in the Stk 
One Hour for One Offence, Two Hours for more than One, If ab: 
Sixteen Tears of Age. If under that Age, and He doth not pay tl; 
Penalty, He ſhall be whipp'd by the Conſtable by Warrant from the J. 
ſtice, or by the Parent, Maſter or Guardian in the Preſence of it 
Conſtable. 5 

The Proſecution upon this Act muſt be within Ten Days after the O 
ence. 
Je The Convittion muſt be befors One Fuſlice by the Oath of one It: 
neſs. 

115 Act ſhall be read by Parſons in the Church the next Sunday 
after every Quarter-day, upon pain of 20 8. for every Omiſſion. C. 
How to be levied ? | 

The Fuſtices muſt keep a Book, wherein they muſt Regiſter Ti! 
Convictions, and certify Them to the Quarter-Seſſions. 

The Fuſtice who Omits the Execution of this Act forfeits 5 |. d 
the 21 Fac. I. chap. 20. ] | 8 


3. Concerning Drunkenneſs. 


By the 4 Jac. 1. chap. 5. If any Perſon ſhall be Drunk and Cor 
victed thereof, He ſhall forfeit for every Offence 5 s. to be paid, rettlh- 
in one Week after Conviction, to the Churchwardens for the Uſe of tt 
Poor of the Pariſh : Upon Refuſal or Neglect to pay the Fn 
It is to be levied by Warrant from the ſame Court before whom tt 
Convittion ſhall be. IF the Offender is not able to pay, He ſhall l. 
committed to the Stocks by the Space of Six Hours. | 

One Convitted a Second Time of Drunkenneſs ſhall be Bound it 
Ten Pounds with two Sureties, to the Good Behaviour. 

Conſtables, Churchwardens, &c. ſhall be charged on their Oath" 
Preſent the ſaid Offences. 3 


This Offence ſhall be Enquired of, Heard and Determined, « i 


Aſſizes, Quarter-Seſſions and in Leets, Ti 
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This Ac ſhall not Reſtrain Eccleſiaſtical Juriſdiction, nor the two 
verſities. A e 
ores 21 Jac. 1. chap. 7. One Witneſs, or the Party's own Confeſ- 
fon, ſhall be ſufficient Proof of the Breach of the 4 Vie: I. chap. 5. 
ind the Oath of the Party that made the Vvluntary Confeſſion againſ? 
Himſelf ſpall be ſufficient to convict any other. And any Juſlice of 
peace within his Limits hath Power upon His own View, Confeſſion 
if the Party, or Proof” of One Witneſs upon Oath before him, to con- 
vil a Drunkard, as well for the Penalty of 5 s. as for the Binding of 

lim to the Good Behaviour according to the 4 Jac. 1. chap. 5. 


[See the 5 & 6 Ed. 6. chap. 25. 3 Car. 1. chap. 3. Concerning 
the Licenſing of Ale-houſes and the Pimiſhment of thoſe that keep Ale- 
houſes without Licence. MOT 

[See 1 Face 1. chap. 9. 21 Fac. 1. chap. 7. 1 Car. 1. chap. 4. 
Concerning the Puniſhment of Alehouſe-keepers, Inn-keepers, Vint- 
gers, or Victuallers, that ſuffer any of the ſame Pariſh, or Any Per ſon 
whatſoever, to fit Tippling in their Houſes, And for the Puniſhment 
of thoſe that do fit Tippling in ſuch Houſes, See the 1 Fac. 1. 
chap. 9. 21 Fac. 1. chap. 7. and of Offences againſt the Health and 
Eaſe of the People, poſt. ] 


By the 21 Jac. i. chap. 7. An Alebouſe-keeper Offending apainſt 
tbe 1 Jac, 1. Chap. 9, or 4 Jac. 1. chap. 5. is Diſabled to keep an Ale- 
konſe within Three Tears after. | 

by the 13 Car. 2. chap. 9. Al Perſons in his Majeſty's Pay at Sea 
ſhall be Find, Impriſon'd, or otherwiſe puniſhed for Prunkentiefs, 
Uncleanneſs, &c. as the Court Martial ſhall think fit. 


Note, That Profanation of the Lord's Day, Swearing, Curſing 
and Drunkenneſs, and other Lewd and Diſorderly Practices, are uſu- 
ally Puniſhed by a Juſtice of the Peace. But they may be Preſented 
in the Seſſions. 
4. Concerning Bawdry. h | | 
! Tho! Adultery and Fornication are puniſhable by the Eccleſiaſti- O) 3 Int: 
al Law ; yet the keeping of a Houſe of Bawdry, Stew or Brothel- . 
houſe, being as it were a Common Nuſance, is puniſhable by the 
Common Law upon an Indictment, by Fine and Impriſonment. 
ind thoſe that are vehemently ſuſpected for Reſorting to Houſes 
of Bawdry May be bound to their Good * Behaviour, as well as (z) Dalt. ch. 
Common Whore-Mongers and Common Whores. For Adultery and 24: P. 292, 
Cornication are Offences Temporal as well as Spiritual, being Offen-“ 
ces prejudicial to Men's Bodies and Eſtates as well as to their Souls, 
and highly deſtructive of the Publick Government. But if one is (a) Poph. 
ndicted for Frequenting a Bawdy-Houſe, or for Inticing an Appren- 208. 
eto a Bawdy-Houſe, and Cauſing him to ſpend his Maſter's Money, 
. mult Appear that he did know it to be ſuch a Houſe, and it muſt 
*Expreſly Alledged that it is a Bawdy-Houſe, and not that it is 
ihefted to beſuch a Houſe. 
| By the Cuſtom of London, A Conſtable may Enter a Houſe, and (5) 3 Inft. 
rreſt a Common Strumpet and carry her to Priſon. And by the ** 
on allo ſhe may be Carted. | F - 
All 


(c) 1 Sid. 
168. 


All open Lewdneſs, as Was that of a Perſon who expoſed him; 
Naked to the People from a Balcony in Convent Garden, &c. is li. 
dictable at Common Law. One was Fined for this Offence 2c; 
Marks, committed for a Week without Bail, and to be of the Good 
Behaviour for three Years. | 

5. Of Hereſy. 


Hereſy (io, Optio or Electio) is an Opinion Repugnant to the th 
Doctrine of the Chriſtian Faith, Obſtinately maintained and perſf. 85 
ed in By ſuch as Profeſs the Name of Chriſt. There is no Expreh 
(4) 3 Inft. 40. Statute that does Determine what ſhall be called Hereſy. # Let he 
H. P. C. 3, 4. cauſe the 1 Elig. chap. 1. directed the High Commiſſion . (which * 
is now Aboliſned) To Reſtrain it To what hath been adjudged þ 00 
By the Authority of the Canonical Scriptures, or by the firſt Foy tio 
General Councils, or By any other General Council wherein the þa 
ſame was declared Hereſy by Expreſs Words of Scripture, or as ſhall Git 
hereafter be Determined to 8 Hereſy By Parliament, with the \\- feit 
ſent of the Convocation, This may ſerve for a Direction to ot and 
Judges; but it is not obligatory. E 
(e) 3 Inſt. * The Temporal Fudge cannot Have Cognizance of any Perl 
29, 4 . for Hereſy By Indictment or otherwiſe. Some fay poſitively Tha 4 
55 an Heretick may be Convicted before an Archbiſhop and Biſhops and voi 
H. P.C.4,5- the Clergy at a General Synod or Convocation. (Qu.) But it is al Col 
9 lowed That they may Declare what Opinions are Heretical. And ul! 
that the Archbiſhop or the Biſhop of every Dioceſs may Convict a Prix 
for Hereſy. This is by the Common Law, and, Pref 
| | | 1s 0! 
By the 23 H. 8. chap. 9. Every Archbiſhop may Cite any Pera 1 
Dwelling in any Biſpop's Dioceſs within bis Province for ferely and 
If the Biſhop or other immediate Ordinary Conſents ; or If that ſant T 
Biſhop, or other immediate Ordinary, or Fudge, do not his Duty it king 
puniſhing the ſame. 20 2 
0 n. 
But yet The Temporal Courts may Incidently ad judge whether ar} Catl 
(f) 5 Rep. Tenet be Hereſy or not; F as in a Quare Impedit, If a Biſhop plead | ha 
58. that He Refufed the Clerk for Hereſy, He muſt ſet forth the Pam war: 
lar Hereſy, that the Temporal Court may Judge of it, after a Co: WW and 
ſultation with Divines. Upon this Account I thought it not impi Wl chap 
per to mention this Offence. y 
| or 
By the 13 Eliz. chap. 12. IF any Perſon Eccleſiaſtical, or wi 11. 
hath an Ecclefiaſtical Living, 2 maintain any Hoctrine contrar) c <p 
repugnant to any of the Thirty-Nine Articles of Religion, and being 4 
thereof” Conven'd before the Biſhop or Ordinary, ſpall perſiſt therein, 0! lick 
after Revocation thereof ſhall again affirm the ſame, it ſpall be Lav Abſe 
for the Biſhop or Ordinary to Deprive Him. . 
(s) F. N. B. The Puniſhment for Hereſy was £ Burning by Force of the Vit * 
. _ De Heretico Comburendo, Grantable out of CHANCE RT. ue what 
H. P. C. 3. Certificate of ſuch Conviction. But, Ie 
By the 29 Car. 2. chap. 9. The Writ De Hzretico comburendd 1 j 


with all Proceedings thereon, and all Puniſhmemts by Death in purſuanc 
of any Eccleſiaſtical Cenſures, are utterly aboliſhed. ” 


” i * q K* \ 
3 ? 4 *. a 1 
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1 a. 


Ch. 3. Laws of England. I 


— 


1 by the Canon Law an obſtinate Heretick may be excommu- 


dicated; and 1s ſtill liable to be impriſon'd upon the Writ De Ex- 
ammmicato Capiendo, till he makes Satisfaction to the Church. [ See 
dhe 9 10 V. 3. chap. 32. ſupra, Tit. Blaſpbemy.] | 
| 6, Simony is a Promiſe or Actual Payment, or Receiving of ſome 

Temporal Thing for that which is Spiritual, or annexed to a Thing 
that is Spiritual. Thus it is Detin'd by the Canonifts but by our 
gane Law it is thus deſcribed and pumſhed. For, 


By the 31 Eliz. chap. 6. IF any Perſon for any Reward, or for 
any Promiſe or Aſſurance thereof, directly e do . 
Collate any Perſon to a Benefice or Dignity, every ſuch Preſenta- 

tim, &c. and every Admiſſion thereunto, ſhall be Void, and the King 
0 Preſent or Collate for that Turn. And every Perſon that ſhall 
Give or Take ſuch Reward, to take or make ſuch Aſſurance, ſhall For- 
feit the Double Value of one Tear's Profit of ſuch Benefice or Dignity 3 
and the Perſon taking ſuch Benefice or Dignity, ſhall be Incapable to 
Enjoy the ſame. | 


Note, * That the Statute doth hot make the Promiſe or Aſſurance G); Ing. 


rod, but the Preſentment, £c. And that if an Uſurper Preſents or 133, 154 


Collates for Reward, c. the King ſhall not Preſent, but the Right- 
ful Patron. If the Patron only is Corrupt, and the Preſentee not 
Privy or Conſenting, he is not incapable of the ſame Living, tho' the 
Preſentation and Benefice is void; for the Perſon ſo Corruptly giving 
s only Diſabled. | 

The Double Value ſhall be reckoned according to the true Value, 
and not according to the King's Books. 

There 1s more 1n this Statute concerning Corrupt Ordaining or Ma- 
king of a Miniſter, Corrupt Inſtitution and Induction, Corrupt Re- 
ſynations or Exchanges of Benefices, and Corrupt Elections or Re- 
{nations of Scholars, Fellows, &c. in any Church Collegiate or 
Cathedral, College, School, Hoſpital, Hall, or other Society ; but 
[ have taken Notice of theſe Clauſes in other Places; tho' Sir Ed- 
vard Coke comments upon all theſe Clauſes in his Chapter Of Simony 
and Corrupt Preſentations, 3 Inſt. 153. [See Of Parſon, Book f. 


chap, 3. The Statute of the 31 Eliz. under Tit. Corporations, Book 1. 


chap, 8, The Statutes concerning Advowſons Preſentative, Collative 
or Donative 3 and the Remarks upon the 31 Eliz. chap. 6. 1 V. eg 
A M 16. 12 Ann. Sefſ. 2. chap. 12. Tit. Advowſons, Book 2. 
hap, 2. 1 

7. Offences againſt the Eſtabliſb d Church are by not uſing the Pub- 
lick Liturgy, or by Ridiculing it, by not Receiving the Sacrament, by 
Abſence or Non-Conformity to the Eſtabliſhed Church. 

I. By not uſing the Publick Liturgy, or by Ridiculing it. 


By the 1 Eliz, chap. 2. F. 4. If any Parſon or other Miniſter 
whatſoever, &c. that Won * the ane Prayer, &c. Ka K. 
fuſe to Uſe it in ſuch Church, or other Place where He ſhould Uſe the 
Jane, or Uſe any other Form, or ſpeak any Thing in Derogation of 
ive ſaid Book, or any Thing therein contained, He ſhall forfeit for 


His Firſt Offence one Tears Profit of” all His Spiritual Fon 
s an 


+l. A. rotten Þ 1 18 


Ch. 3- Lame of England. 


— 


the 1 Ei. 6. chap. 1. and the Rubrick before the Communion-Ser- 
vice in our £ipurgy, an. Abſolute Right of Admiſſion to the Sacra- 

nent ſeems to be Denied to ſuch Perſons ; and that an Action of the 

Caſe will not he againſt the Miniſter who Refuſes upon good Cau ſe, 

when He has enquired into the Fitneſs of the Perſon, and Finds that 

He comes only to ſerve a Turn, [See the 1 V. &. M. chap. 18. ] 

Ou. Whether the Places of Thoſe that have Juriſdiction being (7) 2 Lev. 
55 the Acts of One under ſuch Difability, while He was in the 184, 245. 
Office may be Valid? Many innocent Perſons might ſuffer if they 
were not Valid. Therefore by Reaſon of the Inconveniences that 
would follow, The Rule Quod fieri non Debet, Faftum Valet, may 
here take Place. [See the 1 Ed. 6. chap. 1. F. 7. 5 Georg. chap. 6, 

For Quieting Corporations, ] 


3. By Abſence or Non-Conformity to the Fftabliſh\d Church, 


By the 1 Eliz. chap. 2. Every Perſon ſhall Reſort to His Pariſb- 
Church or Chappel upon every Sunday or Holy-day, or upon ſome rea- 
| ſonable Let to fume at her * r and then and there Abide 

0rderly and Soberly during the Time of Common Prayer, Preaching or 
other Service, upon Pain of Puniſhment by the Cenſures of the Church, 
and upon Forfeiture of Twelve-pence for every ſuch Offence, to be Levi- 
ed by the Church-wardens for the Uſe of the Poor by Diſtreſs. [See 
3 Fac. 2. chap. 4. H. 27. 


Here are Three Offences in this Clauſe, 1. Abſenting from Church. 

>, Not Abiding there till Divine Service and Sermon is Ended. 

3. For not Behaving Themſelves Orderly and Soberly while there. 

tHe that miſſes Morning and Evening-Prayer is within the Sta- (+) Date. ch. 

tute ; for it ought to be an entire Day and entire Service. 1.5 183, 
By the 23 Eliz. chap. 1. Every Perſon, above the Age of Sixteen 

Tears, not repairing to Church according to the 1 Eliz. chap. 2. ſhall 

Mak. I. upon Conviftion, to the King, for every Month they ſo make 
ef ault. 


This Act is conſiſtent with the 1 Elig. chap, 2. and the Forfeiture (1) 11 Rep. 
of Twelve-pence and Twenty Pounds may ſtand together; tho' the 63. 
laſt is to the King and the other to the Poor. OR TAP 119 

The Month ſhall be computed, not by the Kalendar, but by 28 
| Days; for the Statute ſpeaks generally of a Month. [See Of Lapſe, 
book 2. chap, 2, and ſee the 29 Eliz. chay. 6. H. 4. 3 Fac. 1. chap. 4. 

Concerning the Forfeiture of 20 l. for every Mopth after ſuch Con- 
(con until he ſhall conform and come to Church. Where if the 

iender makes Default of Payment, the King ſhall ſeize and enjoy 

Us Goods and Two Parts of His Hereditaments, Leaſes and Farms, 


7 | 

| Copyhold Lands are not within the 29 Elis. nor 3 Te t. becauſe 

It would be prejudicial to the Lord in reſpe of His Services, Ge. 
—— 9 


9 


() duo Fier i non Debet, Factum Valet. 5 Rep. 38. 
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By the, 3 Bey 1. chap. 4. He that ſball Retain, or keep in j;, 
er on 


Houſe, any except Hi a Father, Mother, Ward, or Priſoner 
who ſhall not go to ſome Church, &c. ſhall for every Month that he |jyj 
keep ſuch Perſon forfeit Ten Pounds mo; 


The Statutes concerning Popiſh Recuſants, ſhewing what Forfei 
tures, Diſabilities, and Inconveniences They are liable to above 2 


others, are the 23 Eliz. chap. 1. 35 Eliz. chap. 2. 1 Fac. 1. cha, , | 
3 Fac, 1. chap. 4& 5. 7. Face 1. chap. 6. 3 Car. 1. chat 5 2 
30,Car, 2. Stat. 2. chap. 1. 1 V. & M. chap. 9. 1 V. & M. chiy, ;. i p 
_ 1W.@+. M. chap. 26. 11 & 12, V. 3. chap. 4. 12 Ann. chap. 1 4 
1 Georg. chap. 13. 1 Georg, chap. 55. 3 Georg. chap. 18. 6. Ge, 
chap. And the Statutes ſhewing by what means they may he Dil: We 
charged from the Forfeitures, are the 23 Eliz. chap. 1. 29 Fl, 0 
chap. 6. 1 Fac. I. chap. 4. 1 V. & M. chap. 18. 6 Georg. chay, * 
[ See Nelſon's Office of J. P. Tit. Recuſancy, Hawkins's Pleas of th of 
Crown, Book 1. chap. 12, 13,14, 15. and Of Premnunire, poſt.) FR 
But as to PROTES ANT DISSENTERS from the ty. 
Eſtabliſhed Church, the 1 /. M. chap. 18. hath Repealed the off 
23 Eliz. chap. 1. 29 Eliz, chap. 6. and that Clauſe of the 1 Fix, Di 
chap. 2. whereby all Perſons are required to reſort to their Pariſh ſig 
Church, or to ſome uſual Place of Common Prayer, c. By which fre 
- Statute alſo the 3 Fac. 1. chap. 4 & 5. and all other Statutes made ; 
againſt Papiſts (except the 25 Car. 2. chap. 2. 30 Car. 2. chap. l. 2 
are Declared not to Extend to any Perſon Diſſenting from the 151 
Church of ENGLAND, either Teachers or Hearers, that ſhall My 
take the Oaths, &c. and QU A LIFT Themſelves, as is required 80 
by the Act. * 
” This Act is commonly called the Ad of Toleration, and is to thi 5 
Effect, ( vis.) | 5 may 
the 
By the 1 W. & M. Seſſ. 1. chap. 18. Neither the Ads of tie 1: ** 
Eliz. or the 29 Eliz. and the Clauſe in the 1 Eliz. whereby 4 fur 
Perſons are required to reſort to their Pariſh-Church, &c. Neitin 7 
the 3 Jac. I. nor any Statutes made again Papiſts or Popiſh Reciſam, ing. 
(except the 25 Car. 2. chap. 2. the 30 Car. 2. chap. 1.) ſhall be cr mi 
ſtrued to extend to any Perſon Diſſenting from the Church of Eng to U 
land that ſhall take the Oaths of Allegiance and Supremacy. | Set i. Ii 
& M. Seſſ. 1. chap. 8. 1 Georg. chap. 13.] and make and ſubſcrite 1 
on Declaration mentioned in the 30 Car. 2. chap. 1. at the Quart 7 
Seſſions. 3 5 | B 
Provided, That if any Aſſembly of Proteſtant Diſſenters ſhall be had f k 
in any Place for Religious Worſhip, or any Preaching be there with il ment 
Doors lock'd, &c. They ſhall have no Benefo of this Law. No j ment 
the Place of Meeting is not Certified to the Biſhop or Archdeacon, 0 i If 
the Fuſtices of Peace in Seſſions. | His 
D.iſſenting Teachers that ſhall make and ſubſcribe the Deere The 
and take the Oaths aforeſaid at the Quarter-Seſſions, and ſubſe ie BY! 
Articles of Religion, except the 34th, 35th, and 36th Articles, p' to 2 
Part of the 2oth, ſhall not be liable to any Penalties mentioned in 
17 Car. 2. 22 Car. 2. nor 13 & 14 Car. 2. * 


Anabap- 


* 


Anabaptiſt Teachers my/?. ſubſcribe the Articles of Religion, except as 
lefon excepted, and alſo except Part of the 27th Article touching In- 


nt-Baptihmme 
J Wale pb Seruple taking any Oath muſt make and ſubſcribe the 
Declaration aforeſaid, and the Declaration of Fidelity, and the Form 
f Profeſſion of the Chriſtian Faith, in the Statute ſet forth. 

All the Laws "made for frequenting Divine Service on the Tord*s 
Day thall be flill in Force againſt all Perſons, except They come to iſome 
Aſſembly of Religious Worſhip allowed by this Act, and againſt all Pa- 
 piſts, and againſt thoſe that in Preaching or Writing deny the Tri- 

ty. 

0 55 the 10 Ann. chap. 2. F a Diſſenting Teacher is proſecuted for 
t Qualifying Himſelf according to the Toleration-Act, He may be 
mntituled to the Benefit of it, IF at any Time afterwards He makes 
and ſubſcribes the ſaid Oaths, Declaration, &c. and ſhall be Diſcharg- 
ed of all Penalties incurr'd by a Penal Statute. And if He be once 
tuly Qualified, He may Officiate in any Congregation in another Coun- 
ty, Jo as the Place be certified, G M. 

By the 5 Georg. chap. 4. Magiſtrates muſt not be Preſent at any 
Diſſenting Meeting in their Peculiar Habits, or attended with their En- 
ſigns belonging to their Offices, on Pain of Diſability to Hold any Of- 

A | | 

15 the 23 Eliz. chap. 1. F. 16. No Corporation or other Perſon 
hall keep or maintain -a School maſter which does not Conſtantly repair 
to the Church; or is not allow'd by the Ordinary; in Pain of 101. a 
Month; and ſuch Schoolmaſter ſhall be Diſabled for ever to teach Touth, 
and ſuffer a Year's Impriſonment. 

| By the 1 Jac. 1. chap. 4. F. 9. No Perſon ſhall be a Schoolmaſter 
in any Place out of the Univerſities, except it be in ſome Publick Gram- 
nar· School, or ſome Gentleman's Honſe that is no Recuſant, and except 
the Perſon be Licenſed by the Ordinary, on Pain, that as well the School- 
maſter, as the Party that retains Him, ſhall each of Them for every Day 
ſufeit Forty Shillings. | 

By the 13 & 14. Bee. 2. Chap. 4. F. 11. Every Schoolmaſter keep- 
ng any Publick or Private School, and every Tutor in any Private Fa- 
mily, ſhall ſubſcribe the Declaration, (viz.) That He will Conform 
to the Liturgy of the Church of England, as it is by Law Eſtab- 
Hſn'd, and unleſs He be Licenſed by the Ordinary, and hath ſubſcribed 
the ſaid Declaration, He ſball for the firſt Offence ſufſer Three Months 
Impriſonment, & c. [See Can. 77, 79. 

By the 11 & 12 W. 3. chap. 4. F. 3. If any Papiſt ſhall be Convil et 
of keeping School, or of Taking upon himſelf” the Education or Govern- 

"a or Boarding of Touth, he ſhall be Adjudg'd to Perpetual Impriſon- 

IF any Popiſh Parent, in order to compel a Proteſtant Child to change 
His Religion, ſhall Refuſe to allow ſuch Ghild a ſufficient Maintenance, 

be Lord Chancellor upon Complaint may make Order therein, | See the 
Ann. chap. 30. Concerning Jewiſh Parents Refuſing Maintenance 


to a Proteſtant Child, S 6. 


* the 12 W. 3. chap. 2. Whoſoever ſhall come 10 the Crown 77 
"gland ſha] join in Communion with the Church of England. 
Ggg 2 By 
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By the 5, Ann. chap. 5. The Statutes of the 13 Eliz. tha; IF, 
For ithe.Mityſters of the Church of England to be of Sound Wh 
on; 13 Car. . chap. 4. For the Uniformity of Publick Prayers. . 
(other than futb Clauſes at bave been Repealed) and all other 95 
tutes far the Preſervation of the Church of England, are made Perpe. 
tual, and to be in force for ever. | "BY 
And every King and Queen hereafter at their Coronation ft th 
and Subſribe) an Oath to ren the Settlement of the Church , 
England, and the Doctrine, Diſcipline and Government thereof with 
in the Kingdoms of England and Ireland, and the Territories then. 
unto belonging. And this A ſhall be held a Fundamental and Ft 
Sen on of the Union betwixt the Two Kingdoms of England 1 
Scotland. 


Of Offences II. Offences immediately againſt His Majeſty's Crown and Digi. 
ind Bis Ty (that are Not Capital) are Miſpriſion and Premmunire. 0 
Majeſty's I. *Miſpriſion (from Meſpris, Neglect or Contempt) ſignifies in 
8 our Law a Neglect, Overſight or Contempt. * Miſpriſion is include 
(% 3 Int. 36. in every Treaſon or Felony; and where any one hath Committed 
Dalt. ch. 141. Treaſon or Felony, the King may Order that He ſhall be Indided 
Gr) 2 To. 26, for Miſpriſion only. But in Legal Underſtanding Miſpriſion is when 
140. One knoweth of any Treaſon or Felony and concealeth it. In a lar- 
Ho C127» ger Senſe, it is taken for many great Offences, which are neither 
2 Inſt. 173. Treaſon nor Felony, or that are not Capital, but come very near to i. 
A Miſpriſion may be either by Omiſſion or Commiſſion. 

1. By Omiſſion, in the Caſe of Treaſon or Felony. In the Caſe 

Treaſon, when one doth know that another hath committed any 

ſort of Treaſon, and doth not Reveal it to the King, or His Privy 

Council, or to ſome Magiſtrate, That the Offender may be ſecured 

and brought to Juſtice. This bare Knowledge and Concealment ws 

(0)3 Inſt. High Treaſon at Common Law. * To know and Aſſent with Any 
85 Outward Act that ſhews an Approbation of it, makes it High-Trer 
Kely. 17,21, ſon; as where one, Having Notice of a Meeting of Conſpiraton 
__ againſt the Government, goes into their Company and hears thei 
T reaſonable Conſultation, and conceals it, Sc. One that Is only 

told in General, that there will be a Riſing, without knowing the 

Perſons or the Place where, &c. may Conceal it. [See Of Prin 


pal and Acceſſary, ante. 


By the 1 & 2 Ph. & M. chap. 10. A Concealment of any High 
Treaſon ſhall be only Miſpriſion of Treaſon. gy 


This then is to be underſtood of a bare Knowledge only and Cor 

| cealment. 
(p) Inſt. ? If High-Treaſon 1s diſcover'd to a Clergyman in Confeſlion, He 
a ought to Reveal it: But not in Caſe of Felony. ö 


By the 13 Eliz. chap. 2. Concealers of Bulls of Abſolution fron 
Rome, are guilty of a Miſprifion of High-Treaſon. CO 
By the 14 Eliz. chap. 3. Thoſe who forge Foreign Coin, nit 7 
rant here, fall fuffer (with their Procurers, Aiders and Aberters) q 
in Caſe of Miſpriſion of Treaſon, 4 Miſprivo! 


== 
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ments of Jurors. 
f chap. 5. | : 3 0 . | 

2. By Commiſſion 5 which Miſpriſions ariſe from ſome Contemptu="(r) 3 Inſt, 
dus and Undutiful Behaviour with Regard to the King; being ſome 139, 199. 
heinous Offences under the Degree of Felony, This is a Miſpriſion 
in a Large Senſe. More particularly, Theſe may be committed b 

Contemning the King's Prerogative, (vis.) by Refuſing to Aſſiſt the 

King ac:ording to Law, by Receiving a / Penſion from a Foreign (/) 3In8.144- 
Prince without His Leave; by Speaking or Writing againſt his Per- 

ſm and Government. | See the 4 Ann. chap. 8. 6 Ann. chad. 7. 

Denying His Title to the Crown; Refuſing to take the Oathe of Al- 

legiance and Supremacy, required by Law. [See 1 V. M. chap. 8. 

139 14 V. 3. chap. 6. 10 2 Ann. chap. 17. 4 Ann. chap. 8. 1 Georg. 

chap. 13.]] By Contempt againſt the King's Palace or Courts of 

Juſtice. 


By the 33 H. 8. chap. 12. Malicious Striking in the King's Palace 
to Bloodſhed (where the King's Royal Perſon Reſideth) is puniſhable 
with the Loſs of” the Offender's Right Hand, Perpetual Impriſonment, 
and Fine at the King's Pleaſure. 


A Striking in a Palace, where the King is not Reſident at the (+) 3 tn. 
Time, is not within the Intent of the Act, as may be Gathered from 149; cut. 
he Preamble, | 

Blood muſt be Drawn; for a Striking without Bloodſhed is not (0 2 Inft. 

0 be puniſhed in this Manner. | + rn 
But Drawing a Weapon only without Striking in Veſtminſter- H. P. C. 132. 
al, or in any other Place, fitting the Courts of Chancery, the Ex- Gf . 

mcquer, the King's Bench, the Common Pleas, or before Juſtices of I. P. C. 131, 

ſize, or Juſtices of Oyer and Terminer, [See the 25 Ed. 3. chap. 2.] 132. 12 
pon any Judge or Juſtice, the Offender ſhall loſe his Right Hand, 56“ — 
nd forfeit his Lands and Goods during Life, and be perpetually im- 

riſoned. So if One doth Strike a Juror, or any other Perſon within 

be View of the ſaid Courts with Weapon, or without, He ſhall have 
elike Puniſhment, But not if He only maketh an Aſſault. [See 

Judgment, Book 4. chap. 5. 18 

he Law makes a great Difference betwixt a Stroke in or before 

ny of the ſaid Courts of Juſtice, where the King is Repreſentatively 
lent, and His Palaces where his Royal Perſon Reſideth. In the 
gs Palaces Blood muſt be Drawn; but drawing a Weapon only 
Pn judge, or Striking only of another Perſon in the King's Courts, 
melent to take away the Right Hand, c. and moreover to For- 


ar or Goods during Life; even tho' the other made the (9) Cro. 
ault. Ns =. | | 2. 
n | 3 Cro. 373. 
e Ny do x Reſcue a Priſoner in or before any of the ſaid Courts, i Lev. 105. 
as committed by the ſaid Juſtices, He and the Prifoner Aſſent- 43 Inſt. 
> 0 it, ſhall forfeit Lands and Goods, and be perpetually impri- H. p. C. 131. 


ſoned. 


— — 
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8 Hand, b 
Was, Ven. | * nne Nane n La i * 
Gr. ® Reproachiyl or Threatning Words to a Judge, a Threatning a: 
: Roll. Abt. Gounlellor ar Attorney for HOO 8 againſt one, or of a %% 


76. rox for giving His Verdict againſt One, &c. are puniſnable by Finem vit 
Impriſonment. 43 e 
He that ſpeaks Reproachful Words to a Judge while ſitting an th k 
(3) 1 Cro. 28. Bench is immediately? Finable by che Judge Himſelf, or 2s ſon: WW Yet 
8 ä. fſay, © the Offender may be indicted. But One cannot be Inditeu WM 1c 
(-)1 Sd. 144. any Scandalous or Reproachful Words ſpoken of or to a Judge, 6, 8 
Mo apes not being in Publick Place of Juſtice, or in the Execution of H wiſe 
5. Office; tho' He may be Committed to Priſon till He finds Suretis , 8 
r Sid. age. z 97 his N Behaviour. [See Of Fuſtices of the Peace, Book 1. ern 
mw. Milne, | 
ok Tuere is in this large Senſe great Variety of Miſpriſions by (. 2 
miſſion , for every conſiderable Miſdemeanor, which hath not a &. 2 K 
tain Name in the Law, is ſometimes ſo call'd. wade 
7 ; Inſt, 2. * A Præmunire (from the Words in the Writ Præmunire fuiu, Mr ot 
3 Int. 120, Or Premonere facias, fignifying the Writ and the Offence on which Macut 
the Writ is grounded) is an Offence whereby One ſhall. Incur the Wis ack 
ſame Puniſhment, which is inflicted upon thoſe that tranſgreß th inte 
Statute made the 16 Rich. 2. chap. 5. commonly called the Statute [Se 
of Premumire, and the other Statutes made before that Tine 

3 Inft-120. f Theſe Statutes were made againſt the intolerable Encroachmens by 
36. of the See of Rome, as well as other Statutes ſince that which is Mon: 
eſpecially called the Statute of Premunire. (p1ea 
Theſe Statutes are chiefly concerning Papa] Proceſſes or Inſtr by 
ments and Encroackments upon the King's Courts 3 Election or (be 
ſecration of Biſhops > The Popiſh Religion; The Oaths of Allgia if the 
and Supremacy, "Hhe Authority of the King and Parliament, and by 
Liberty of the Subject; unwarrantable Undertakings by Publi e Pc 
Subſcriptions, &c. | | Lreafe 
1. Concerning Papal Proceſſes or Inſtruments and Encroachments WW 2. | 

upon the King's Coterts. a 

7 
By the 27 Ed. 3. chap. 1. and 38 Ed. 3. chap. 3. F any Suat Heat 
Draw any out of the Realm in Plea, or Sue in any other Court, io 1-88 Da; 


feat the Fudgments given in the King's Courts, &c. He incurs a Ii 
munire, 

By the 16 Rich. 2. chap. 5. If any Purchaſe, or Purſue, or cal 
to be Purchaſed or Purſued in the Court of Rome, or Elſewhere, 4) 
Tranſlation, Proceſſes, Sentences of Excommunication, Bulls, Infine 
ments, & c. which touch the Ning; or if any do bring them witli 
this Realm, or Receive Them, They ſhall be put out of the King © Pri 
tection, and their Lands, Tenements, Goods and Chattels, forfeitts" 
the King. [See the Expoſition of this Statute, 3 Inſt. 126. and 
28 H. 8. chap. 16. which is a General Law, and ftridly p47 
againſt Pleading any Bull, Diſpenſation, Ic. from Rome, which 
not warranted by the Act.] | 

r ti 


A Bull (from Bux) Confilium) is an Inſtrument granted by 10 
Pope containing His Proceſſes, Decrees, &c. ſealed with à Sea : 


Lead. 
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By the Words Elſewhere It is ſaid that Suits in Equity to Relieve (s) 2 Int. 
inſt a Judgment at Law, and Suits in the Admiralty, Suits 1h the TRY 
Courts of the Conſtable and Marſhal, and Eccleſiaſtical en 
Matters belonging to the Cogmizance of the Common Law, are 4, , * apy 
pithin the Stature. (Qu.) [ See the 4 H. 4. chap. 23. and fee of the , . 
High Court of . Book 4. chap. I.] | | 

+ Out of the King's Protection. So that he cannot bring an Action 3 () Lit. 199, 
let he cannot be Slain by any one, as the King's Enemy, as was hy 12. b. 
Anciently held. [See the 5 Eliz. chap. 1. : S 00y 

Ses the 25 Ed. 3. chap. 22. 25 Ed. 3. Stat. 5. chap. 22. De Pro- 
wiſoribus, 38 Ed. 3. chap. 1, 2, 3, 4. 12 Rich. 2. chap. 15. 13 Rich, 

1. Kat. 2. chap. 2 & 3. 2 H. 4. chap. 3 & 4. [which Statute con- 
cerns Religious or Seculars, who put any Bulls in Execution for Dis- 


charge of Tithes of their Lands in the Hands of their Farmers) 6 H. 
4. chap. I. 7 H. 4. wo 6.©& 8. 9 H. 4. chap. 8. 3 H. 5. chap. 4. 

23 H. 8. chap. 21. 28 H. 8. chap. 16. Many of theſe Statutes were 

made againſt Proviſions, or the Providing of a Biſhop of a Biſhoprick R 
jr other Perſon of an Eccleſiaſtical Living, by the Pope, before the 
Incumbent was Dead. which, tho? out of Uſe fince the Supremacy 

js acknowledged to be in the King, yet may not be improperly here 

hinted at. | | 


[See Dav. Rep. The Caſe of Præmunire 84. 
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by the 24 H. 8. chap. 12. and 25 H. 8. chap. 19. To Appeal to 
ome from any of the King's Courts is made a Præmunire. APJ 
(preals from henceforth ſhall be made to the High Court of Chancery. 
By the 26 H. 8. chap. 14. Suffragans ſhall not Exerciſe any Greater 
utbority than what is Limited to Them By Commiſſion 724 the Biſhop 
f the Dioceſe, on Penalty of Premunire. 
by the 5 Kliz. chap. 1. To Defend the pretended FuriſdiGion f 
te Pope in this Realm is a Premunire for the firſt Offence, and High- 
[reaſon for the Second. | 


2, Concerning Election and Conſecration of Biſhops. 


By the 25 H. 8. chap. 20. If any Dean and Chapter Refuſe to 
lect the Perſon named in the King's Letters to a Biſhoprick - within 
2 Days, and to Certify the Election within 20 Days; Or if any Arch- 
"bop or Biſhop after ſuch Election, or Nomination in the Default 
hereof) Refuſe to Contirm or Conſecrate rhe Perſon ſo ſignified to 
m. it is a Præmunire. 


. concerning the Popiſh Religion. | 


by the 13 Eliz, chap. 2. Tv bring an) Agnus Dei, Croſſes, 
leads, or ſuch like Superſtitious Things pretended to be Hallowed by 
be biſhop of Rome, &c. and to Deliver; or Offer the ſame, to be Worn 
? Uſed, or If any one ſhall Receive the ſame, to ſuch Intent, and 
Clear Himſelf by Diſcovering, the Offender, &c. It is a Præmu— 
" Anda Fuſlice of Peace all incur the ſame Penalty, who, be- 
Loop thereof, ſhall not within, 14 Days declare it to a Privy 
V. re «$703 e to md 75 | 
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Allegiance er in former As are Abrogated, and New (yg, 


(i) 1 Inſt. 
130. 4. 

3 Inſt. 125, 
126. 


By the 27 Eliz. chap. 2. To Contribute to the Maintenance ＋ . 
Popiſh Seminary, is a Fæmunite. | 8 


| 


4. Concerning the Oarzhs of Supremacy, Allegiance, &c. 


By the 1 Eliz. chap. 1. 5 Eliz. chap. 1. To Refuſe the Oah y 
By the 3 Jac: 1, chap. 4 To Refuſe the Od of Al 

e 5 Jac. 1. chap. 4 L1o Refuſe the Oat egiance 
Tender is a Præmunire. Tec 7 Fac. 1. chap. 6.] . Won 
By the 1 W. & M. Seff. 1. chap. 8. The Oaths of Supremacy a 


and a new Declaration ſubſtituted in their Room; which to Refiſe yy 
on Tender makes one liable to the like Penalty of Præmunire. 

By tbe 7 & 8 W. 3. chap. 24. Serjeants at Law, Counſelors J. 
torneys, Sollicitors Proftors, Clerks or Notaries, practiſing as ſucb i 
ay Court, without taking the Oaths of Allegiance and Supremacy, aul 
ſubſcribing the Declaration, incur a Præmunire. 


5. Concerning the Authority of King and Parliament. 


By the 13 Car. 2, chap. 1. To affirm maliciouſly or adviſedy h 
Speaking or Writing, That Both or either Houſes M Parliament hav | 
Legiſlative Power without the King, is a Præmunire. 

By the 1 & 2 Ann. chap. 17. 4 Ann. chap, 8. If any ſhall Ms 
ticioufly and Direfly, By Nest or adviſed Spea '"g, Aſfirm th 
the Pretended Prince of Wales bath any Title to the Crown, or Jy 
other Perſon than according to the 1 W. & M. chap. 2. and the 12 
3. Chap. 2. &c. or that *% King's or Queens of this Realm with tt 
thority of Parliament, cannot By Laws Limit the Crown and the I 
ſcent thereof, They ſball incur a Præmunire. 

Information muſt be Given within Three Days after the Wai 
ſpoken. | See the 35 H. 8. chap. 1. 1 Elix. 1 of 3. 21 Jac. 


chap. 3] | 
6. Concerning the Liberty of the Subject. 


By the 31 Car. 2. chap. 2. No Subject Inhabiting within this Rei 
ſhall be ſent Priſoner out of it into Any other Parts, (except in (ak 
mentioned in the Act) in Penalty of Treble Coſts, 500 l. Daune 


0 * 


and Præmunire. | | 
7. Of Unwarrantable Undertakings by Publick Subſcriptions, KC, 


By the 6 Georg. chap. 18. All unwarrantable Undertakers by | . 
lick Sub ſeriptiong, Receipts, Payments, Aſſignments or Transfers, i 
are deemed Publick Nuſances ; and being Convicted in am of 
Courts at Weſtminſter ſball incur a Præmuntxe. 


Moſt of Theſe later Statutes refer the Puniſhment to the 16 Rich 
chap. 5. But the Forfeiture of Lands to the King ug, 
mention'd muſt be underſtood only of Lands in Fee for * 


and of Lands in Tail but During Life, or of ſuch Eſtate as oy 
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Lawfuly: forfeit. A Premunire lieth as well for the Party Grieved 
5 for the King, and both may join in one Writ. But becauſe theſe 
Iavs, making the Offences to be Premunire, are ſo very ſevere, 
They are ſeldom put in Execution.“ For it has been always Ob- (+) ; 1nt. 
ſerred, That too ſevere Laws are never duly executed. | See Of 23, 24, 163. 
Judgment and Forfeiture, Book 4. chap. 5.) 
Theſe are the great Offences (Not Capital) which are Immediate- 
y and Directly levied againſt His Majeſty's Crown and Dignity 
known by the Name of Mi ſpriſiun and Premunire. [See the 21 Jas. 
1. cbap. 2. 16 Car. 1. chap. 21. Of Monopoly. ] 


„ Vans — 
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III. Offences that are Hurtful to the King's People, or againſt the of Offences 
(mmonwealtch in General, are the Offences, 1. Againſt Publick that arcHurt- 


Juſtice. 2» Againſt the Publick Peace. 3. Againſt Publick Trade. Rs Fes 
4 Againſt the Health and Eaſe of the King's People. ple, Sc. 


1. Of Offences againſt Publick Juſtice. 
Theſe are Theft-bote, Perjury, Forgery, Bribery, Extortion, Bar- 


retry, Maintenance, Vexatious Informations, Conſpiracies, Negli- 

ence of Officers entruſted with a particular Adminiſtration of Ju- 

ce. 

1. Theft-bote (Boat, Amend; ) is not only where the Owner (1) : tn. 
knows of the Felony, [See of Miſpriſion of Felony, ſupra.] but takes wt ay 

his Goods again, or other Amends, not to Proſecute the Felon, to 21. 
the Intent that the Thief may Eſcape. Had he received the Thief H. P. C. 130. 
Himſelf, he had been Acceſſary to the Felony. But if he had ta- 

ken his Goods again that were Stolen, without Favouring the Thief, 

. had in no Offence. [ See Of Remedies without Suit, &c. Book 4. 

chab. 2. | 

The Puniſnment of Theft-bote is Fine and Impriſonment. 

2. ® Perjury by Common and Ver Law is a Crime Committed () 3 Ing. 
by Wilful and Falſe Swearing, abſolutely, in any Judicial Proceed- . 

ings, in a Matter material to the Iſſue or Point in Queſtion, (when a 

ap by Oath is Adminiſtred by one that hath Authority to do it) 

by the $ubornation of others, or by their own Act. | 

An Oath (Sacramentum, Furamentum, Fusjurandum) is an Aﬀ- ( 3 Int. 
firmation or Denial by any Chriſtian of any Thing Lawful and Ho- 65. 

neſt, before one that hath Authority to give the ſame for Advance- 

ment of Truth, calling God to Witneſs that His Teſtimony is true. 

lt is call'd a Corporal Oath, becauſe at the ſame Time He Toucheth 

the Scriptures with His Hand. 

Now then let us peruſe the Parts of the Deſcription of Perjury. 

8 Perjury muſt be ® Wilfu! and Deliberate, not Committed thro' (% 3 Int 
"prize, Inadvertency or Miſtake of the Queſtion. | 7 

I muſt be 7 Falſe either in Expreſs Words or Intention. For (p) 3 In. 


al | , 66. 
Me in Intention may be puniſhed by the Common Law, tho” the 1% 71. Ah 


ds happen to be true. If One knows not what He Swears, it is 55. 
— H h h a 
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rincips Tur pia ſunt Multa Sup plicia, Quan Medico Malta Furers. 
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: a Falſe Oath in Him, 1 S0 that me may ſwear the Truth, and 


2 Roll. Abr. 


11 Rep. 98. 


(/) 3 Inft. 
166. 


4 Rep. 15+ 
1 Roll. A br. 


7. 
1 Roll. Abr. 


1 Cro. 428, 


() z Inſt. 
5 
4 Inſt. 278, 
9 
2 Roll. Abr. 


| (x) 3 Inſt, 
6 


2 Cro. 158. D . Rp 4, - G 7 
| Subornation of Perjury, tho He is puniſhable by Fine, Ge. Thi 


— the 


Book Iz 
be perjur'd. Nin Mattie J 

4 Abſolutel and Directly, not as one Thinks, Believes or Remy, 
bers, or to 74 belt of his Remembrance. For if He Remember 
nothing, He cannot be puniſh'd for Per jury. 

In any Judicial Proceedings. For if it is not in a Judicial 
Proceeding, but in a Pri vate Affair, as in Trading, c. it is not pu- 
niſhable as Per jury, either by the Common Law or by Statute, I 
Per jury may be Committed not only in a Court of Record but it 
any other lawful Court; and in any Matter Judicially Dependim 
there; or in a Court of Equity or Eccleſiaſtical Court. And not q. 
ly in open Court, but before Perſons in the Country Authorized by 
the Court, or before any that have Adminiſtration of Juſtice, | 
may be committed then by taking a Falſe Oath as a Witneſs in u 
Anſwer to Queſtions put in a Court of Law or Equity; in an h. 
ſwer as Defendant in Court of Equity or Spiritual Court; by makin 
a falſe Affidavit, c. This is to be underſtood of Aſſy 
Oaths, or where {ome Matter of Fact is falſly Affirmed or Denied, 
Therefore if Promiſſory Oaths of Officers are broken, They are ng 
puniſhable as Perjuries; tho* their Offences ought to be puniſh 
with a ſevere Fine, &c. in reſpect of the Breach of their Oaths. The 
Breach of Oath ſhall aggravate the Offence. If One calleth Another 
/ Perjured Man, He ſhall have his Action on the Caſe, becauſe; 
ſhall be intended contrary to His Oath in a Judicial Proceeding ; ng 
for calling One a Forſworn Man, becauſe the Forſwearing may k 


a 


Extrajudicially ; unleſs He ſays, That He was Forſworn in a Cour 
of Record, &c. ; 
In 4 Matter Material to the Iſſue or Point in Queſtion. * For i 
it is not of any Conſgquence in the Deciſion of the Cauſe, tho' it 
a falſe Oath, it is not to be puniſhed as Perjury, there being no ms 
licious Deſign to be preſumed, But if a falſe Oath is in Circun- 
ſtances, Aggravating or Extenuating the Damages, and the Pam 
pretends to give a Particular and Diſtin& Account of the Circumſiar 
ces, and makes them Reaſons of His Remembrance, to ſtrengthen the 
Subſtantial Parts of his Evidence or Anſwer, or gains the more Cre 
dit by ſuch a particular Account of the Circumſtances, He may be 
Guilty of Per jury. (Qu.) ; 
When a LAWFUL Oath is Adminiſtred by One that hath A. 
THORITY. The Oath muſt be Lauyful, allow'd by the Com 
mon Law or ſome Act of Parliament. And it muſt be taken befor 
one that hath Authority, not before a Perſon acting in a Privit 
Capacity, or pretending to have Authority where he hath none: 
or by one that goes beyond the Authority which was granted. Fo 
ſuch falſe Oaths, cannot amount to Perjury in Law, becaule ſuct 
Oaths are of no Validity or Force, being Coram non Fudice. Belid6, 
it is a High Contempt to Adminiſter an Oath without Warrant d 
Law, and puniſhable by Fine and Impriſonment. [See 17 (. * 
chap. 12. 13 Car. 2. chap. 12.] + 
here 1s alſo a Subornation (Subornare, * to Prepare underhan) 
of Per jury in the Common Law, which is an Offence in 2 
One to take a falſe Oath amounting to Perjury. „ But if He dot 


not take it, the Perſon who encouraged him to do it is not guilty C 


Fd 
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- Thus of Perjury and Subornation of Per jury at Common Law, which 


may be * puniſhed by Fine, Impriſonment, Pillory, &*c. the Of (=) 3 Taft, 
is. 


ender being ever after incapable to be a Witneſs. 
let us ſee now what is Perjury by Statute-Latm, and How Pu- 


niſhed. | 


py the 5 Eliz. chap. 9. If any Perſon ſhall Unlawfully and Cor- 
unh Procure an Witneſs to commit any Wilful and Corrupt Per- 
jury in any Cauſe Depending 7 any Writ, Action, Bill, Complaint 
97 Information concerning Lands, & c. Goods, Debts or Damapes in 
any of the King's Courts of Chancery, or in any of His Courts of 
Record, or in any Leet, Ancient Demeſne-Court, Hundred-Court, 
Cmrt-Baron, or of the Stannary, or Elſewhere, or ſhall untlat fully or 
corruptly procure any Witneſs to teſtify in perpetuam Rei Memo- 
ram, every ſuch Offender ſhall forfeit gol. And if any ſuch OF 
fender, ſo attainted, ſhall not have any Lands or Goods to the Value 
F 40 |, He ſhall ſuffer Impriſonment for Half a Tear and ftand up-. 
m the Pillory an Hour in ſome Market-Town, and ſhall not be re- 
tiv as a Witneſs in any Court of Record, till ſuch Judgment be 
Reverſed, &c. : 

And if any Perſon, either by Subornation or by their own A, 
ſhall wilfully and corruptly commit Perjury by their Depoſition in 
any of the Courts above-mention'd, or being examined Ad Perpe- 
tvam Rei Memoriam; then every ſuch Perſon ſhall Ioſe 201. and be 
Impriſoned by the Space of Six Months, and His Oath ſhall not be 
feceiv'd in any Court of Record until the Judgment ſhall be Rever- 
ſed, And if ſuch Offenders ſhall not have Goods or Chattels to the 
Value of 201. He ſhall be ſet on the Pillory in ſome Market-place, 
Kc, where he ſhall have both Ears nailed, &c. The one Moiety of the 
1 _—_ to the King, the other Moiety to ſuch Perſons as ſhall be 

rieved, 

This Act ſhall not extend to any Eccleſiaſtical Court, but ſuch Offen- 
der ſball be puniſhed by the Laws uſed in the ſaid Courts; nor ſhall it 
reſtrain the Authority of any Judge having abſolute Power to puniſb 
Perjury before the making this AF. 


Obſerve, that the Firſt Part of this Act extends only to the Per- 
lon that Procures or Suborns, and the Second Part to Him that 
wears falſly by Subornation, or of His own Accord: 4 So that you 
muſt Declare in Certainty within which Clauſe the Defendant was 
perjured. (O..) 

The Words“ Wilfully and Corruptly muſt be expreſly ſet down in 
a Proſecution for Per jury, or Action, upon this Statute. 

Falſhood in- Expreſs Words is only within this Statute, not 
Falſhood in Knowledge or Intention, which is only puniſhable by 
Common Law. 


As that Part of the Statute which concerns the Subornation of 


Jury extends only to Matters Depending in Suit by Writ, Action, 
Ul, Plaint, or Information in any wiſe concerning Lands, Tene- 
ments and Hereditaments, or Goods, Chattels, Debts or Damages, 
Oc. 4 So the Clauſe concerning Perjury it ſelf muſt be Reſtrained 


= lame Meaning, Therefore Subornation of Perjury, or Perju- 
upon an e Indi&ment, is not within the Statute ; but it is pu- 


N49 niſhable 


(a) 3 Inft. 
167. 

3 Bulſt. 147. 
contra. 


(+) 3 Inſt. 
167. 
1 Cro. 147- 
(c) 3 Intl. 
166, 


(4) 5 Rep.99- 
3 Inſt. 167. 
(e) 2 Inſt.164- 
Contra 
re 110; 


414 F "the: Book II 
niſhable by Indictment at Common Law. Hence it appear, th 
Perjury committed in e grey e ee the King's Att 
ney General, or any other, for the King by any Witneſs produc, 
the Behalf of the King, (tho? it is the King's own Witneſs) is Puniſh 
able by this Act, or at Common Law. 
| This Statute alſo extends to no other Perjury than that of; 
(f) 3Inf.166. f Pitneſe; not if a Defendant commits Perjury in His Anſwer in the 
8 Abr. Chancery, Exchequer-Chamber, & c. in an Affidavit, by Sweat, 
the Peace againſt another, c. [See 29. Car. 2 chap. 5.) but He m 
be puniſh'd for that Per jury at Common Lam; which, after all ry 
hath been ſaid, is the ſafeſt way to proſecute for Perjury; or Subor. 
nation of Per jury. 5 TR 
No falſe Oath is within the Meaning of the Statute that is 9 
prejudicial to ſome Perſon in his Cauſe; and gives him a juſt Cy 
of Complaint that he was grieved and moleſted by the Depoſition 

the Witneſs. _ b 200% | ; | 
(;)5Rep.gg, £ A greater Penalty is inflicted on Subornation of Perjury, thang 
3 Init. 167. the Per jury it ſelf. For the Author fins more than the Actor. 
As the Act does not extend to any Eccleſiaſtical Court, ſo ſuch 
Offenders may be puniſhed by the Eccleſiaſtical Law by the Words af 
(3) 3Inft.164. the Act, if the Matter is“ Spiritual, and not Temporal ; or They 
may be proſecuted for falſe Oaths, either in an Anſwer or Depoſition, 

at Common Law. | 


By the 7 & 8 W. 3. chap. 34. If any Quaker ſhall be lawfuly cu. 
victed to have Wilfully, Falſly and FT made His Solemn Affirms 
tion and Declaration, allow'd by the Act, He ſhall incur the ſame bi- 
nalty as Perſons Convict of Wilful Perjury. 


Per jury is ſo odious, That by the Law of God it is not to be pu- 
a don'd, Deut. xix. 21. 
(0 Termsof 3. i Forgery (from Forger to beat on an Anvil like a Smith) h 
* the Common Law is a Fraudulent Making or Altering of a Writing 
3 Inſt. 169. the Prejudice of another Man's Right, whether it be Matter of he. 
67 66 Abr. cord, or any publick Writing, Deed or Will. ; | 
EET By a publick Writing I mean a Probate of a Will, Certificates 
Holy Orders, a Protection from a Member of Parliament, Oc. % 
for Writings of an inferior Nature (as private Letters, Cc.) Ib: 
Counterfeiting of Them is not properly Forgery. Therefore in fone 
Caſes it may be more ſafe to proſecute ſuch Offenders for a Miſde 
meanor as Cheats. For by Reaſon of the Uncertainty of Opinion 
concerning proper Forgeries at Common Law, Indictments are Ce. 
nerally brought upon the following Statute, and very Few at Com. 
mon Law. But if the Indictment is at Common Law, and the Or 
fender is convicted, He may be order'd to ſtand in the Pillory, J. 
pay a Fine, and to be Impriſon'd. The Latin Word to Forge 


— 


Falſare or Fabricare. 


I come to ſhew what is Forgery by Statute-Law. 


—_— —_— 
— 
— 2 _ 


2 


(g Plus peccat Author quam Actor. 5 Rep. 99. 3 Inſt, 167. 
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4 By tbe 3 Eliz. chap. 14. F any one alone or with others, ſhall 
alſely Forge or make, or cauſe to be Forged and Made, or Aſſent to the 
9 755 vr Making of any Writing Sealed, Court-Roll, or Will in 
Writing, to the Intent That the Freehold, or Inheritance of Lands, 
Freebold or Copybold, or the Right Title or Intereſt of any Perſon may 
be Moleſted, Recovered or Charged, or ſhall Pronoumcè or Publiſh or ſhew 
forth in Evidence any ſuch Forged Writing as True, knowing the ſame 
0 be Forged, and ſhall be convicted thereof upon an Action founded upon 
this Statute, or otherwiſe by Bill in the King's Bench or Exchequer ;, 
He ſhall 7 to the Party Grieved his Double Coſts and Damages, and 
alſo ſball be ſet upon the Pillory in ſome Open Place, and have Both 
bis Ears cut off, his Noſtrils ſlit, and ſhall forfeit to the King the 
Iſuer, and Profits of His Lands and Tenements, and ſufſer Perpetual 
jupri ſonnent, &c. 

If Any One (prout ſupra) ſhall Forge, or Make, Cauſe or Aſſent to 
be made, Any Charter, Deed or Writing that one may Claim a Leaſe 
for Years of Lande (not Copybold) or an Annuity, or ſhall Forge, &c. 
am Obligation or Bill Obligatory, Acquittance, Releaſe or other Diſ- 
charge of any Debt or any Perſonal Demand; or Publiſh or Give in Evi- 
dence the ſame (Except as in the Statute is Excepted;) Upon Con- 
vidion, as afbreſaid, The Offender ſhall pay Double Coſts and Damages 
to the Party Griedbed; and alſo ſhall be ſet upon the Pillory, loſe One of 
bis Ears, and ſuffer a Tear's Impriſonment , the ſecond Offence being 
Felony without Clergy. 


"I" _ M— 6 


1 "= Statute all other Statutes made againſt Forgery are Re- 
peale 5 
To * Make, c. are Larger Words than to Forge. For one may (03 Init: 
make a Falſe Writing within this Act, tho? it be not Forged in the , 170. 
Name of another, nor his Seal or Hand Counterfeited, as by Alter- 
ing a True Deed, The Deed, Charter or Writing muſt be Sealed 
(i. e.) There muſt be ſome Impreſſion on the Wax. A Court-Roll 
or Will need not be Seal'd. | 3 
lt is Forgery to put more in a Will than is Directed, 
This AF mentions Four Kinds of Offences, 1. A Moleftation of () 3 Init 
2 Freehold or Inheritance. 2. A Publication of the ſame to other 
kerſons, by Words or Writing, that it is True. 3. A Moleſtation 
by Claim of a Forged Term for Years, Annuity, or Releaſe of De- 
mands Perſonal. 4. A Publication of the ſame knowingly. 
Where there Is a Penalty in a Bond or Recognizance, the Party 
Grieved by a Forged Releaſe, c. ſhall Recover Double the Penalty, 
dot of the Debt appearing in the Condition. 
Ihe King may Pardon the Corporal Puniſhment which Tendeth (3 Ing. 
o Common Example; but the Plaintiff cannot Releaſe it. 1 
orging an Aſſignment of a Leaſe is not within the Statute; be- 
Ye it does not charge the Lands, but only Transfers an Intereſt in 
W If one acknowledges a Statute-Merchant or Recognizance in the (n) 2 Roll. 
"ure of a Statute-Staple, in the Name of another; Theſe are Obli- ee e 
getions within the Act, for Each of Them hath the Seal of the Par- 3 nit. 222. 
ut it is otherwiſe of a Statute-Staple, becauſe it hath not the 


Sea] of the Party. 


One 
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(o) Pult. + One Sealeth a Deed for another by his Commandment and D. 
46. bv. rection, It is no Forgery. b | & 

A Forgery of a Deed of Gift of mere Perſonal Chattels is 1 
within the Words of the Statute; The Words are Obligation, Bil 
Obligatory, Acquittance, Releaſe, or other Diſcharge, _ 

[See Of Forgery, chap. 1. ante, and the 33 H. 8. chap. 1. Con. 
cerning Counterfeit Letters and Falſe Tokens, (gg. 5 Elis. chap, 7 
Concerning Servants with Falſe or Forged Teſtimonials, Gc. g 
10 V. 3. chap. 41. Of Perſonating the Wives Relations or Cre, 
tors of Seamen, and concerning Forged Letters of Attorney, Bills g 
Sale, Aſſignments and laſt Wills, &c. for the Receipt of the Wags 
due to Seamen. ] | 

The Quarter-Seſſions Have no Authority to take an Indictment a 
Forgery. | 

(p) Forte. 4. 7 Bribery (from Briber, To Devour) is when One in TJudici| 
A Place takes any Gift or Reward of any Perſon, (who hath Buſinch 
223, 224 before him) for Doing his Office, or by Colour of His Office, Exc 
of the King only, unleſs it be of Meat and Drink, and that of ſunl 
Value. This is Bribery in a ſtrict Senſe. But largely taken It may 
relate to the Receiving any undue Reward by any Perſon concert 
in the Adminiſtration of Publick Juſtice to Act contrary to his Dut, 


And ſometimes It ſignifies The Taking or Giving a Reward for Puh 


lick Offices. 
(4) 3 Inſt. In a Fudicial Place, either Eccleſiaſtical or Temporal. Thi 
. makes Bribery Different from Extortion; for Extortion may be Com: 
mitted by one that hath a Judicial or Miniſterial Office, {See Der. 
XVI. 19.] Sellir 


Takes any Gift. If a Judge refuſes a Gift; offered to Him, ye b. 
lle that Offers the Bribe is puniſhable. Offen 
(„ In. ho hath Buſmeſs before him. Not only when a Suit Dependeth mon! 
{47> 148. before him, but alſo when It is by Vertue of his Office, when there Court 
is no Suit at all. Cor 
Unleſs it be of Meat and Drink. But if it is in Money, Ce. tho ore o 
the Bribe be ſmall, yet the Fault is great and Puniſhable. Cn 
20 Ed. 3. chap. 1. and See 12 Rich. 2. chap. 2. 5 & 6 Ed. 6. cli 
16. 1W.& M. Sefſ. 1. chap. 21. Concerning the Sale of Offices 

c. and See of (Officers, Book 2. chap. 2.] 
This Offence is puniſhable by Fine and Impriſonment; whethe 
in a Judicial or Miniſterial Officer, if we take Bribery in the lag 
Senſe. | 
(/) 3 Inft. A Judge's, Sc. / Servant may be puniſhed for Receiving a Bride, 
(2) 1 Tnft 5- * Extortion (from Extorqueo, To wreſt away) is an unlavfil 
368. b. Taking by any Officer, by Colour of his Office, any Money, 
10 Rep. 102. any Valuable Thing of or from any Man, that is not Due, or mr 
2 Init. 4%7- than is Due, or before it is due. In a large Senſe it is taken fo 
(s) 2 Inft. any Oppreſſion by Power or Pretence of Right. To take by * 
_ lour of an Office impljęs an ill Action; but to Take by Yert'? of 4 
t. Office Implies the Act to be Lawful. If the Taking is for Erbe . 
© tion, It is Extortion by Colour of one's Office. Extortion is = 
Odious than Robbery, becauſe it carries an Appearance of T * 
But if ſuch Reaſonable Fees are taken, as have been Allow d by 1 
Courts of Juſtice in Ancient Time to Inferior Miniſters and jr 
er, Roll. dants, It is no Extortion. »A Promiſe to pay Money to an 0 
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for the doing of a Thing, for which the Law will not ſuffer Him to 
ke any Thing, is merely void. 7 

This Offence at Common Law is puniſhable By Fine and Impri- 
ſonment. | AP . . . . 
It is often accompanied with Perjury, in breaking the Oath which 
in Officer takes upon his Admiſſion into his Office. 


By the 25 Ed. 3. Stat. 3. chap. 9. Ordinaries or their Miniſters are 
ut to be impeach'd upon Indictments of General Extortion. 

By the 21 H. 8. chap. 5. If Ordinaries and Regiſters tate more than 
their Due Fees, they ſhall forfeit the Exceſs to the Party Grieved, 
ind.1ol. to the King and the Party Grieved. [See the 22 & 23 Car. 
x. chap. 23. 9 © 10 W. 8. chap. 41. 


The 23 H. 6. chap. 10. Concerns the Fees of Sheriffs, Under-She- 
ſe, Bailifſs, Gaolers, &c. Low Weſt. I chap. 26. Weſt. 2 chap. 44. 
29 Elig. chap. 4. 3 Georg. chap. 15.] * The Statute of Weſt. 1. ſtill (=) 1 Int. 
ſtands 1n Force. And therefore ſuch like Officers cannot take any . 


Thing, but what is Allow'd, by Subſequent Acts, 209,210,457, 
The 3 Fac: I. chap. 7. Relates to the Fees of Attorneys, Solli- 4 Inf. 274- 
citors, O*c. and it is ſaid, That They are within all the Statutes () 1 Mod. 5: 
of Extortion. | | 

The 10 & 11 V. 3 chap. 23. Reſtrains the Fees of the Clerk of 
ere, Clerk of the Peace, &c. [See 2 H. 4 chap. 8. and 10. 33 H. 8. 
chap. 39. | | 

See the 8 & 9 Ann. chap. 19. Concerning Bookſellers and Printers 
delling or ſetting unreaſonable Prices upon Books, c. | 

6, * Barretry (from Barrett, a wrangling Suit or Quarrel) is an ?) _—_ 
Offence at Common Law, and is committed by one that is a Com- 155 - 
mon Mover, Exciter or Maintainer of Suits or Quarrels, either in 3 Cro. 526- 
Courts or 1n the Country. | _— 4 

Common Mover, Therefore no One can be a Barreter in reſpe& of FEET 
one or Two Acts only. The Indictment muſt Charge that he is 
Cmmunis Barrectator, a Common Barretor. 

In Courts, Whether of Record or not. | 

Or in the Country. Which may be in Three Manners. 1. In Di- 
ſturbance of the fence; 2. By ſpreading Falſe Rumors and Calum- 
dies to Raiſe Diſcord amongſt Neighbours. 3. In Taking or Keep- 
ng of the Poſſeſſion of Lands in Controverſy by Force, or Subtlety 
3 and moſt Commonly in Suppreſſion of Truth and 

If, 

One may be a Barreter by bringing many Groundleſs and Vexa- 
nous Ations to oppreſs others, as well as by Stirring up others To 
bring Them. | | 

Upon Indictment The Proſecutor ought to Give the Defendant a 
nn of the Particular Matters which he intends to inſiſt on, and 
" againſt him, This may be order'd upon Motion by Rule of 
The Puniſhment for this Offence is Fine and Impriſonment, and to 

bound to the Good Behaviour, {See the 34 Ed. 3. chap. 1.] 
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(c) 1 Inſt, 

368. b. 

2 Inſt. 212, 
213. 

2 Roll. Abr. 
1 


(4) 2 Roll. 
Abr. 115, 
116, 119. 
1 Inſt. 368. 
b. 369. a. 
2 Inſt. 564. 


(e) 2 Inſt. 
208, 212. 
2 Roll. Abr 
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7. © Maintenance (Manutencio, From Manu Tenere, A Takine 
in Hand or Upholding) in General 18 an Unlawful Upboldiny (x 
Quarrels Againſt Juſtice, It may be Committed in the Counyy h 
Taking or Keeping Poſſeſſion of Lands, &c. for Others, or By fait 
taining Quarrels or Suits in the Country, This is puniſhable only a 
the Suit of the King. It is Committed in Courts by upholding 4, 


Plaintiff or Defendant in a Cauſe or Suit depending in Court, which 


no way belongs to one, either by aſſiſting the Party by Words, Mi. 47 
ting, Countenance or Deed. Con 
This Maintenance in Court is Threefold. a 
1. When one Maintaineth a Side without any Contract to har ry 
part of the Thing in Suit; as by aſſiſting one with Money to carry 90 
on his Cauſe, By Endeavouring To Perſuade an Attorney, &. y 
manage it for him Gratis, 4 But if a Man hath an Intereſt in th 4 
Thing in Diſpute, tho' only a Contingent or Poſſible or Equitable li i 
tereſt, He may lawfully Maintain an Action Relating to it. 80 h 95 
Reaſon of Conſanguinity or Aﬀinity ſome Acts of this kind are fu WW vith 
tiable 5 as allo by Reaſon of other Relation. Thus the Lord ny MW Tir 
maintain the Action of his Tenant with Money in Reſpet of arri 
Lands holden of him; a Maſter may go along with his Servant v have 
Retain Counſel, and ſtand by him and Aſſiſt him while his Cit Debt 
is Tried, A Servant may ſollicit in his Maſter's Cauſe ; but he an Al 
not lay out His Money to aſſiſt his Maſter. One Netghbour my perty 
lawfully go with another to his Counſel. And one may lavwfally Lew, 
out of Charity, give Money to a poor Man to carry on his dut. Ch 
An Attorney may lay out his own Money in Behalf of his Client, Her ; ; 
be repaid again. But He cannot carry on a Cauſe for another ?WMpoſiti 
His own Expence, with a Promiſe that he never will expect a Rep ſuper 
ment unleſs he carries the Cauſe, or upon no Purchaſe no Pay. 1 Ric) 
A Counſellor or a Sollicitor (Qu.) who is no Attorney, cannot hy 
out Money to carry on another Man's Suit. As 3. 
Offenders of this Kind are liable to an Action of Maintenance ace 
the Suit of the Party Grieved, and they may be Indicted at Jury, 
mon Law as Offenders againſt Publick Juſtice, and may be Fined m ide 
Impriſoned. i S UC 
For Statutes Reſtraining it, See Weſt. 1. or the 3 Ed. 1. chap. made, 
1 Ed. 3. chap. 14. 20 Ed. 3 chap. 4. 1 Rich. 2. chap. 4. 1 Ric. ede, 
chap. 9. 1 
| ful M: 
By the 32 H. 8. chap. 9. None ſhall Obtain or Puy any Pretenks nd di 
Right or Title to Any Land, wnleſs the Giver or Seller bath taten "races, 
Profits thereof one whole Tear next before ſuch Bargain, 0! Hil dy Hit 
been in Poſſeſſion of the ſame, or of the Reverſion or Kemainaer diele All 
upon Forfeiture of the Value of the ſame Land, to be Divided pies MN the 
the King and the Proſecutor, &c. Howbeit, Purchaſing a prei® . 
Title by him that is already lawfully poſſeſſed of the Thing, where! For 
Title is made, is lawful. in 5 Ed, 
None ſhall unlawfully maintain any Suit or Action con, 
Lands in any of the King's Courts, or elſewhere, where a" [ 10 9. P 
ſhall have Authority to Hold a Plea of Lands, SC. Neither 1 zaunſt x 


— 


— 


| — 7 
(e) culpa eſt immiſcere ſe Rei ad ſe non Pertirenti, 1 Inſt. 368. b. 2 Inſt- 208.3 In; 


4 Per ſon unlawfully Retain, for Maintenance o any Suit, any Perſon, 
ay 1 any Jurors, or Suborn any Wirnelſes 3 , of . 
ice, or Prortire ment of Perjury, in pain of Ten Pounds, to be Divided 
bett xt the Aing and P roſecutor. 21 
The Offenders. againſt this Act ſhall be proſecuted within a Tear, [See 
ſor the Expoſition of this Act, 1 Inft, 369. 4. F. b. ] 


Maintenance of a Suit in the f 2 Court is not within the Hi Cro: 
Statutes concerning Maintenance. Neither doth any Action lye at 39+ 
Common Law. | . 

The Law will not ſuffer any Thing in Action, Entry or Re-en- (3) 1 Ing. 
try to be granted over, that pretended Titles might not be Granted *'* * 
t) Great Men to oppreſs the Meaner Sort. | 


2. The Second Species of Maintenance is Champerty, from! Cam- () 2 tag. 
a Field and Partitio a Dividing; becauſe the 8 Agree to 2%: 

Divide the Thing in Diſpute. # Champerty therefore is a Bargain (% Ind. 
with the Plaintiff or Defendant to have Part of the Land, or any 3% 0 
Thing out of the Land, or part of a Debt or other Thing in Suit, 217, 218. 
carried on at his own proper Coſt, if he prevails. A Grant made to 
have part of the Thing in Demand when Recovered to ſatisfy a juſt 
Debt, Cc. is not Champerty. 

All Champerty is Maintenance; but all Maintenance is not Cham- 
perty. But as Maintenance in general is puniſhable by Common 
Lem, ſo is Champerty too. 

Champerty alſo 1s particularly Reſtrain'd by Statutes. [See Weſt. 1. 
or 3 Ed. 1. chap. 25. Weſt. 2. or 13 Ed. 1. chap. 49. and for the Ex- 
polition thereof, 2 Inſt. 207, 208, 209, 484, 485, 563, 564. Articuli 
ſuper chartas or 28 Ed. 1. chap. 11. and 2 Inſt. 563. 33 Ed. 1. Stat. 3. 
I Rich, 2. chap. 9. | : 


3. The Third Kind of Maintenance is Embracery, Now * Em- (i) Terms of 
Iracery is an Attempt to influence a Juror to appear, or to inſtru& a 3 
Jury, or any way to encline them to be more favourable to the one 1 Inſt. 369. a: 
Ade than the other, by Promiſes, Threatnings, Letters, Money; Hob. 29+ 
Treats, G c. Whether «6 Jurors on whom any ſuch Attempt is 
made, give any Verdict or no, or whether the Verdict paſs on his 
de, fuch a One is called an Embraceor ; and He is Subject to an 
Aion or Indictment at Common Law, as for other Kinds of unlaw- 
ful Maintenance. The Party Himſelf may Labour a Juror to appear, 
nd diſcharge His Conſcience ; but if a Stranger does it, He is an En- 

7. Juries may be allow'd their Expences for Travelling, Ce. 

Him that prevails in the Suit. a 
l Indi rect Practices to procure one's ſelf, or others, to be Sworn 
bell Tales, in order to ſerve one Side, is puniſhable in like LY Saund. 
For Statutes that Reſtrain this Offence, [See the 5 Ed. 3. chap. 10. 

. £4. 3. chap. 8. 38 Ed. 3. chap. 12. and ſee again, the 32 H. 8. 
7 9. And ſee of the Verdict, Book 4. chap. 4. 
uin ions * Informations upon Penal Statutes are Offences a- (®) 3 Ivf 
E publick Juſtice, ſuch Informers being Reſtrain'd by ſeveral Sa- 91 
n (vis. ) by the 19 Eliz. chap, 5. 29 Eliz. chap. 3. 31 Elis. 
| RE ng chap. 


Fs. Ho 
" wy | yo — —— 


chap. 5. 2 , Jag. 155 9 | 4 © 5 W. A. chap. 18. | (See Of yy 


Martians, Book 4. cha. 5. IA ond”, e ee 13184 t to hs 

67 F. N. B. 9. A b ({trily taken) is an Agreement betwixt Jun 
Hts. or More to Appeal or Indi& an Innocent Man of Felony, Falſy 1, 
3 Inſt. 143. Mali ciouſfy, Who is accordingly Appeal'd or Indicted, and afteryy;y 
9 Rep. 56,57- Iawfully Acquitted by Twelve Men, or by Verdict. I See the Dei 
x nition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] Here the bu. 
ty Grieved hath Two Ways to puniſh: the Offenders. 1. By nt 

Conſpiracy (which is a Civil Action) at His own Suit, where j, 
Judgment-ſhall be Fine and Impriſonment, and Damages to the b. T 

(er Roll- ty. But a General e Action of the Cafe, in the Nature of a Wit af 
Abr. 111, Conſpiracy, doth lie againſt one Perſon, where if there were ty 
: Roll. Abr. or More joyn'd with Him, a Writ of Conſpiracy would lie accordit 


77 to its ſtrict Form. An Action of the Caſe will lie for a Falſe ay 
Fro. 70, 34. malicious Accuſation of any Crime, whether Capital or Not Capital 


2 Cro. 139, 


357- (even of High- Treaſon) tho? the Bill of Indictment is found Tour, Ti 
z Cro-15- mus, or tho' it does not go ſo far as an Actual Appeal or Indiqimen 105 
2 * and the fame Damages may be recovered in ſuch an Action of th 2. 
638. Caſe, as in a Writ of Conſpiracy, where the Party 1s lawfully a 
| quitted by Verdict. If one does fallly and maliciouſly proferutes Bel 
nother in the Eccleſiaſtical Court, or procure another to be arreſel N Pesce 

and brought before a Juſtice of the Peace to be examined concerniny lick P 

a Felony or Miſdemeanor, c. on purpeſe to vex and diſgrace Hin, ior ke 

and to put Him to Charge and Trouble, tho' He is not indicted fir Thoſe 

the ſame, yet He may have an Action of the Caſe; in which he nel iſt the 

not aver that He was lawfully acquitted as He ought to do in: into a 

Writ of Conſpiracy. But he muſt aver that the Accuſation or hebe Di 

(s. Pp. C. ſecution was ? Falſe and Malicious; and it muſt appear that then Good 


% h. Abr, was no Ground for it. This Action of the Caſe is more frequent 
111, 113, brought. 2. By Indictment at the Suit of the King. If the Parts 
(z Ing. are found guilty of the Conſpiracy, The Judgment is very 1 Tem 
143, 222. þ]e, being call'd a Villainous Judgment. I ſuppoſe that there are hut 
Init. 28. few Precedents of ſuch Judgments, therefore I need not repeat it. 
But at Common Law one may prefer an Indictment againſt Cote 
ſpirators, tho* they do nothing but Conſpire together, and tho n. 
(r)9 Rep. thing is put in Execution. 7 The Common Law puniſheth the Cor 
5% $7. PO federacy : But the Confederacy ought to be Declared by ſome Mar 
„. ner of Profecution ; as by Promiſes to ſtand by one another, Right a 
Wrong; by entering into Bonds for that Purpoſe, Gg. And as te 
Conſpiracy ought to be declared by ſome Act, it ought to be lai 
that the Matter of the Confederacy was Falſe, and the Conlpirid 
Malicious, and muſt be made out to be ſo by the Innocency of tht 
Party, and Purpoſe of the Conſpirators. | 
But if the Defendants can ſhew any Foundation or probable Caul 
of Suſpicion, They ſhall be Diſcharged. The Confederacy ought 
alſo to be Voluntary out of Court; for if upon Trial it doth app# 
that the Proſecution was order'd in a Courſe of Juſtice, as that the 
Witneſſes were forced to appear, &. There ought. to.be no Punifr 
Hs. P. c. ment. If the Defendants acted only as / Furors in a Criminal Mat 


. nel Arreſ 
173. . ter, or as Judges in open Court, There is no Ground for Proſecs rreſ 
Vaugh.13% «7 | | | p ſecl⸗ the c 
(2) S. P. C. tion. * Judges of Courts of Record are exempted from all Pro ( C 
1 tions whatſoever, as Judges, except in the Parliament. [ But ſee be + 


Rep. 24: Habeas Corpus Act 31 Car. 2. chap. 2. F.12.]J © l 


* = 
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A Bare Conſpiracy will not maintain a Myit of Conſpiracy at the 
Suit of the Party Grieved, becauſe he is not damaged by it; tho' it 
«4 Ground for an Indictment. | 

One Perſon alone cannot be IndiFed for a Conſpiracy ; “ ſo that if (0 S-P-C. 
ill the Defendants are Acquitted but One, that One muſt be Acquit- „ Nell. Abr. 
ted too. Otherwiſe in an Action of the Caſe. Husband and Wife are 70s. 
but one Perſon 3 and therefore they cannot be indicted for a Con- 8 
ſpiracy. | Sg 
lie the 4 Ed. 3. chap. 11.] 
The Pumiſhment upon ſuch an Indictment is Fine and Impriſon- 
ment, 
10. Officers entruſted with a particular Adminiſtration of Juſtice 
(as Sheriffs, -Coroners, Gaolers, Keepers of Houſes of Correction, 
Conſtables, Overſeers of the Poor, Surveyors of the Highways, ec.) 
neglefting any Part of their Duty, may be Fined and Impriſon'd. 

Theſe are Offences in reſpect of Publick Fuſtice. 


| 2 Of Offences againſt the Publick Peace. 


England: 42 1 


— 


Before I come to the ſeveral Kinds of Offences againſt the Publicł 
Peace, it may not be improper to ſhew how the Breach of the Pub- 
lick Peace may be prevented. This may be Done, 1. By Security 
for keeping the Peace. 2. By Security for the Good Behaviour. For 
Thoſe who are of ill Fame, or do any Thing tending to the Breach 
of the Peace or of their Good Behaviour, may be required to enter 
Into a Recognizance, with Sureties or without Them, according to 
he Diſcretion of the Judge or Juſtice, to keep the Peace, or to be of 
bood Behaviour. Therefore, 

1. A Surety for the Peace is the Acknowledging of a Recogni- (x) Dalt. ch, 
ande (or Bond) to the King, taken by a Competent Judge of Re- put. . 
rd, for the Keeping of the Peace. : =_ 
A Juſtice of Peace may Demand it ex Officio according to His Diſ- 
tion where He ſees Cauſe, or at the Requeſt of any Subject or 
eron under the King's Protection. His Warrant alſo may be Grant- 

d when He is Commanded to do it by Writ of Supplicavit out of 

way or the King's Bench. Here the Juſtice is to Act as a Mini- 
der, and muſt make a Return to the Writ under His Hand and Seal. 
ut this Writ is ſeldom made uſe of. It may be Granted 5 Againſt (y) Dult. ch. 
V Ferſon whatſoever, under the Degree of Nobility, whether He 17: Þ. 2675 
I a Magiſtrate, even againſt a Fellow-Juſtice of the Peace, or a * 
"ate Ferſon, under Age, or of Full Age. Complaint ought to be 
Nade againſt a Peer, Dutcheſs, Counteſs or Baroneſs, in the Court 
ery or King's Bench; and they may be bound there to keep 
de Peace, The Warrant of the Juſtice to keep the Peace may be 
anted againſt Infants, Feme-Coverts, againſt the Wife at the 
pet of the Husband, againſt the Husband at the Requeſt of the 


ho Eccleſiaſtical Perſons that are performing Divine Service in 
* urch, Church-yard or other Place dedicated to God. may not 
. a. If Surety of the Peace is demanded againſt a Juror 
| 1 Seſſions, it is Grantable after the Seſſions is ended. Surety 
n got de Granted againſt a Non Compos, Nor ro Him upon His 
queſt; Otherwiſe concerning a Lunatick that has ſometimes wy 
| 14 1 3 n- 


be Boo II 
Intervals. The Surety of the Peace may be granted to or agil 
(% 2 Den Attzinted of Treaſon or Felony ; and in a, Words, = aZainſt i 
264, 255. Perſons. that are ſuſpected to break the Peace, or that do break 
Peace by Affrays, Aſſaults, Battery, Wounding, Hot Words in th 
Preſence of a Juſtice, Fighting, Quariellivs, Threatning to Bete 
Kill another, or to Burn His Houſe, Barretors, Riotors, & c. and N 
all Caſes where there is a preſent Danger, or Fear of Future Dar 
(a) Dalt. ch. ger. Now Security for the Peace being given to the King by Re 
119. P. 275, Cognizance, with Sureties or without, in a Penalty of a Sum of hh. 
5 ch. hey, according to the Nature of the Cafe, * Then if the Pex 1 
121. p. 281, broken afterwards by ſuch Act, before the Recognizance is Relexſ 
262, 283- or Diſcharged, as by Afſray, Aſſault, Battery, Ec. The Recogij 
e zance being brought to the next Seſſions of Peace by the Juſtice [Se 
O Dutt. ch. 3 H. 7. chap. 1.) e the Juſtices in Seſſions may certify the Rec. 
119. P- 277, Zance, with the Cauſe of the Forfeiture into the Chancery, King, 
278. Bench or Exchequer ; from whence Proceſs of Scire Facias ſhall 90 
out againſt the Party. _ Wt DIY 2 
(4) Dalt. ch. 4 The ddt that ſhall amount to a Forfeiture of ſuch Recon. 
* 285, zance mult he intended or done to the Perſon, or to the Terror of the 
4 Inſt. 180, People; not to One's Lands or Goods. For tho* theſe may b 
181. Breaches of the Peace, yet They are not within the Meaning of th 
Recognizance  _ 4 
(e) Dalt.ch. 2. * Surety for the Good Behaviour or Good Abearing is Granted 
4 Tag. 180, Taken, Ec. as Surety for the Peace; and by ſome Opinions it diff. 
181, eth little or nothing from it. But the Party bound to the Good he 
haviqur may ſooner fall into the Danger of de his Recopnt 
zance. Surety for the Good Behaviour doth include Surety for the 
Peace. For Surety of the Good Behaviour conſiſteth chiefly in this 
That one fhall demean Himſelf quietly, doing nothing that ſu 
be the Cauſe of the Breach of the Peace, or of putting the People i 
Fear or Trouble. „ 


g22 An Tſſane of 


By the 34 Ed. 3. chap. 1. Fuſtices of the Peace are impower' 1 
Arreſt and Chaſtiſe Rioters, Barretors, &c. and to 3 them to be Ini. 
ſoned and Puniſbed, and to take of all Perſans that be not of Good Fine 
ſufficient Surety. for. their Good Behaviour towards the King and Hi 
eople, | See the Expoſition of this Act, 4 Inſt. 181. ] 


124. P. 296. Drunkard, Bankrupt, Sc. But it is generally allow'd that the]u 


a hs. A 


() Dat. ch. ſuſpected to be Dangerous, Quarrelſome or Scandalous; 0 1 
| 0 


Whoremongers, Putative Fathers of Baſtard Children, Conn: 
Whores, Of thoſe that Live idly and Fare well, having not 
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Ji upon, of Ohents or Libellers, of thoſe that take Gates off of the 
Hinges, or:caft them into Ditches, Go. 


1 One — alone out of Seſſions may Demand this Security; (k) Dat. ch. 


«ther by his own Diſcretion or upon the Complaint of Others: And 3. P. 297: 
may commit the Perſon to Gaol. if he refuſes to be Bound. He is 
o impower'd to bind ſeveral Offenders to the Good Behtviour by 
ſeveral Srarutes, as well as by the Common Law. [See Dalt. ch. 224. 


one enters into Recogmzance for his Good Behaviour, He may 


1 Farfeit His Recognizance by being Drunk, (On.) By going armed () Datt. ch. 


n an unuſual Manner and above his Degree, By ufing Threatning 4 a4 14 
Words - immediately tending or inciting to the Breach of the Peace, für. 
as to Threaten to Beat one, Challenge one to Fight, or by doing any ( 3 Cro. 
ocker Thing which fhall immediately tend to the Breach of the 3 
Peace, or put the People in Fear, altho* there be no Actual Breach 
of the Peace. Not for Abuſive . as calling one Lier 
Rogue, Raſcal, c. (for this is only a Motive or Diſtant Provoca- 
tion to the Breach of the Peace) nor for a Treſpaſs on Land. It 


muſt Relate to the Perſon of a Man. 


The Surety for the Peace or Good Behaviour may be * Releaſed (n) Dalt. ch. 


either by the Juſtice himſelf that took it, or by the Party upon .“ th 
whoſe Complaint it was Granted, | 
| [See 21 Far. 1. chap. 8. To Prevent Abuſes in Procuring Proceſs 
and Superſedeas of the Peace and Good Behaviour out of his Majeity's 
Courts at Weſtminſter, By forbidding Them to be Granted but upon 
Motion in open Court, e*c.] | 
Having ſhewn How Breaches of the Peace may be in a great 
Meaſure Prevented ; I come now to ſpeak of Actual Diſturbances of 
the - "in Peace, and How They may be prniſhed when Com- 
mitted, | | : 
Offences againſt the Publick Peace are Aſſaults, Batteries Af- 
frays, Taking away Maidens. Kidnapping, Forcible Entries and For- 
cible Detainers, Unlawful Aſſemblies, Routs, Riots, Riding, or Going 
Armed, Libels, Falſe and Slanderons Tales, Falſe Prophecies. 
I. An ® *Afſault (Aſſultus, Inſultus,) is an Attempt or Offer to Do (0) Finch. 


the Firſt in a Threatning Manner, or by Preſenting a Piſtol towards p. 282. 
and near one, tho* no Hurt actually Done. Words cannot amount to Pult. 4. 4. 
an Aſſault; tho? there are ſome Opimons to the Contrary. 5 

' The Offender is liable to an Action, at the Suit of the Party Aſ- 
laulted, for Damages, &c. and to an Indifment, upon which He 
ſhall be Fined and Impriſon'd till paid. [See the 5 £7 6 Ed. 6. chap. 


4. infra.” | 


545+ 


2A? Battery (from Batre, to Strike) is any Injury done to the inch. ch. 


Perſon of another in a Rude or Angry Manner; as by Striking, Puſh- paßt. #03 


ing, Joſtling, Catching by the Arm, Filliping upon the Noſe, Spit- Dat. ch. 121. 


ung in the Face, Pulling of a Button in a Rude and Inſolent Man- P. 282. 
her. Ge. But It is no Battery to lay one's Hands gently upon another 
that is going to ſtrike one. 5 | 

is Offence is Puniſnable by Aion and Indictment in the ſame 


anner as an Aſſault, 4 If the Husband and Wife bring an Action of (9) 2Inft.236. 


Battery for the beating of Himſelf and his Wife, the Writ ſhall 


abate 


a Hurt to One's Perſon ; as by an Offer to Strike One, holding up B. Pu 


2 Roll: Abr. 
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abate, becauſe the Wife cannot join for the Battery of the Huang 
and the Husband cannot have Judgment alone, becauſe his Wife 

joined with him in the Original. And fo it is in like Caſes, 
A Man may Fuſtify the Beating of another, who firſt Afſaulk 
Him, in his own Defence, by a Special Pleading in an A#ion ), 
Son Aſſault Demeſne, or that the Moy was occaſion'd by his oy, 
Aſſault; or he may give That in Evidence upon Not Guilty to » 
(r) Terms of Indictment. And the Record of the Conviction of the Party by 
the Law, v. IndiCtment may ſerve afterwards for Evidence in the Action d 
rer?“ Treſpaſs for the ſame Aſſault and Battery. [See of a Confeſſion ui. 
der Tit. Of the Behaviour of a Criminal on his Arraignment, Bool h 


chap. 5. | 

(/) Terms of F 8. may alſo 7" the Beating of another who Aſſaults hi 
Bote... Wife, Father or Mother, or his Child or Servant; and fo on th 
2 Roll. Abr. Contrary The Wife, Father, Mother, Child, or Servant, may Juſtify 
545, 547 Beating where thoſe that are ſo nearly Related to them are Aſſaul- 
Bet.“ 121. ed. Alſo the Law doth allow a Man to beat another in the neceſi 
p. 233. 284, ry Defence of his Goods; but If he kills Him, It is Felony, Thus 
Ke 64. one may beat another in Defence of his Poſſeſſion of his Eſtate, if 
upon a Diſturbance One pretends to Aſſault or Beat him. Those 
that Have a Natural or Civil Authority over others may Chaſt{ 
them for their Offences. And therefore a Husband may correct hi 
Wife, a Parent may* Juſtify the Chaſhfing of his Child within Ax 
with Moderation; A Maſter his Servant or Apprentice, [See 33 H. 
chap. 12.] A Schoolmaſter his Scholars, A Gaoler or his Servant 
His unruly Priſoners, An Officer thoſe that Reſiſt his Arreſt. So one 
may Chaſtiſe his Kinſman that is Mad, Chain him up and Beat him 

with Rods to keep him from doing Hurt. A 
If the Life of any One is in Danger by Beating, or otherwiſe 
Any Perſon may beat him that offereth the Violence, to make hin 

Quiet. IS: $54 He BO x 
See the 5 H. 4. chap. 6. For the Penalty for Aſſaulting of a Servant 
of a Knight or Burgeſs in Parliament. The 11. H. 6, chap. 11. Fit 
the Puniſhment of Thoſe that make an Aſſault upon any that cone 
to Parliament, or to the King's Council. The 9 Ann. chap. 16 
Concerning an Aſſault on a Privy Counſelor in the Execution of hi 
Office. 9 Ann. chap. 14. concerning an Aſſault, Beating or challeng 
ing to Fight upon Account of Money won by Gaming. 6 Georg: 4 
21. F. 24. For the Puniſhment of Aſſaulting, Beating or Wounding 1 
Officer of the Cuſtoms in the Execution of his Office, &c. 6 Geo 

chap. 23. F. 11. For Aſſaulting any Perſon in the Streets or High- wap 

with Intent to Tear His Cloaths, &c. No 
Aſſault and Battery are often confounded, tho' in Law DiſtintOf 
fences ; for in Treſpaſs for Aſſault and Battery, One may be found 
Guilty of the Aſſault and not Guilty of the Battery. [See of My 


hem, chap. 1. ante.] 


By the 5 & 6 Ed. 6. chap. 4+ None ſpall uſe any Chiding Wort 
in 4 Church, or e 55 pain 2 Su 1 of a Layn 
ab Ingreſſu Eccleſiæ, and: of a Clerk from the Miniſtration of Hi 

Office. He that ſhall Smite or lay violent Hands there upon 4 
Other, is thereby Excommunicated ipſo facto. He that is - convidt 
of Striking with 4 Weapon in any Church or Church-yard, of 


„„ „ 
— 


draw any Weapon there, 


_ — „ 
” « 


Weapon there, with Intent to ſirike Another with the ſame 

upon, by Verdict, alten, or Two Lawful Witneſſes, ſhall by Fudg- 

715 *Fuſtices, XC. Haue one of his Ears cut off, &c. and ſball tand 
Excammuntcare ipſo facto. 4 „ 
os in r A | 18 . g's 
Church-wardens, Sc. who whip or ſtrike Boys for playing in the (t) 1 Saund. 
Church, or. pull off the Hats of Thoſe that fit there with their Hats 1345 
on, or gent ly 1a their Hands on one that is Excommunicated, to 1 Sid. 301. 
Turn Him out of the Church are not within the Statute. 

10 z. An 1 dem AV. He to Terrify) E a. F ighting of Two (u) 3 Inſt, 
ür More to the Terror of the King's Subjects. There muſt be a Stroke 10 4 
Given or offered, or a Weapon Drawn. If the Stroke is offer d on p. 35. 
one Side only, or in a Private Place out of the Hearing of Any, it is H. * C. 1355 
i Aflault, tho* Aſſault and Affray are ſometimes Confoundel. 

A Menace to Beat or Kill is no Aﬀray, To Challenge Another 

Either by Word or Letter to Fight a Duel, or to be a Meſſenger of 

fach a Challenge, is a High Offence; and the Combat, tho' no Blood 

Drawn, is an Affray. Any Private Perſon, who ſees others Fight- 

ing, may Iawfully part them till the Heat is Over, and Deliver 

Them to the Conſtable; and the Law doth encourage Him to it. 

For if He receives any Harm by the Affrayers, He is allow'd His Re- 
medy by Action againſt Them. + And if any private Perſon is com- 
manded by the Sheriff, Juſtice of the Peace, Conſtable, £#c. to aſſiſt 
in parting the Affrayers, and He Refuſes or Neglects to do it, He is 
punihable by Fine and Impriſonment. And ſo is the Conſtable, or 

other Conſervator of the Peace, if They negle& their Duty. [See 

Of Conſtablets, Book 1. chap. 7. 

All Affrays are puniſhable by Fine and Impriſonment. 


4, * The Tating away Maidens, or Women Children under the (#) 3 Inft. 62. 
Age of ſixteen Years, without Conſent of their Parents, is againſt the 
ublick Peace. Fherefore, . | 


PAL: 4 & 5 Ph. & M. chap. 8. None ſhall take away, or Cauſe by: 

0 be Taken away, any Maid or Woman Child unmarried, within the 
Are 1 Sixteen Pg, (tho it be not againſt Her Will) without Con- . 
E of the Father or Mother of ſuch Maid, or of ſuch Perſon appointed 

bo be Governor or Guardian by the Father in His Life-Time, or by 

after His Death, upon Penalty of Two Tears Impriſonment. And 

a ſuch Maid is Bellay or Married againſt the Will of the Fat her, 


He is Livin „ or againſt the Will of the Mother, having the Cuſtody 10 
ſub Maiden, F the Father is Dead, The Offender ſhall ſuffer Five 1 
R = 
977 if any ſuch Child above the Age of twelue Years, and under 
4 Age Sixteen, do Conſent to ſuch: arriage, The next of Kin of 
eſaid Woman Child, to whom the Inheritance ſhonld deſcend or come 

(er the Deceaſe of the ſaid Woman Child, ſhall from the Time A 


2 * 4 
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Far Prohibet cum Prohibere poteſt, in Cul pa eft. 3 Inſt. 158, 


acere © Nolte Prohibere, tum poſit. Ibid-. Me u GT 51 
„ 10n Prohibet quod Prohibere oteft, EA en hir e videtur. 2 Inſt, 205˙ N 


* 6 ] s — * „ 
| n Obſtat quod Oꝶſtar : poteſt, fasere videtur. 2 Init. 145. 
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ſuch Aſſent or Agreement enjoy all ſuch Lands, &c. as the ſaid 2 
Child had in Poſſeſſron, Reverſion or Remainder, at the Time of the F 
ſent, during the Life of ſuch Woman Child. | 

Provided this At ſhall not be Prejudicial to any Cuſtom concern 
Orphans in London or any other City, &c. | b 


It is required Here that the Maid ſhall have Lands or Goc 
Ec. as by the 3 H. 7. chap. 2. Concerning Forcible Marriage a 
Defilement of Women of Eſtate, [See Tit. Felony, chap. 1. mn, 
3 Fac. 1. chap. 5. F. 13. Concerning Forfeiture for a Popiſh Jy. 


riage. I . 1 
(3) Raym, 5.) Kidnapping is a Stealing away of a Man, Woman or Chill 
474+ . Tr1s an Offence at Common Law, and puniſhable by Fine, Pillory 
Oe. | 


By the 11 12 W. 3. chap. 7. If 4 Maſter of a Mere bunt. Ni 
&c. ſhall during His being Abroad Force any Man Aſhore, and wilful 
leave Him behind, &c. He ſhall ſuffer Three Months Impriſonnen, 
[See 4 Georg. chap. 11. Concerning Tranſportation upon Contrid, 


Se.] 


bat. ch. 6. A Forcible * Entry is, when One or more Perſons, furniſhel 
_ p. 299» with unuſual Weapons, do violently enter into the Houſe or Land a 
II. P. C. 138. another, or do uſe Violent and Threatning Words to the Terror d 
1 Inſt. 257. b. another, and by that Means gain the Poſſeſſion, or if one or nor 
do enter Peaceably, and then Forcibly put another out of His Pol 
ſeſſion, &c. | | 
(a) Dat. ch, A Forcible ® Detainer is when One or More have Enter'd peat 
126. P 399, ably and Detain'd the Poſſeſſion with Force, with Arms, or with a 
I. P. C. 139. Unuſual Number of People, or with Threatnings to Defend it, G. 
1 Inft. 257. b. This was no Crime at Common Law where one had a Title, and 
mw was Lawful. But now This is made an Offence by Saite. 
or, 


By the 5 Rich. 2. chap. 7. None ſhall Enter into Lands or Te 
ments, but where Entry is Given by Law, and in a peaceable Mami! 
upon pain of Impriſonment and Ron at the King's Will. 


(5) Dalt. ch. 5 Here was no Remedy but upon a General Enquiry in the Qi 
126. P. 297. ter- Seſſions, or by Indictment or Action. Therefore, 


By the 15 Rich. 2. chap. 2. When 4 Forcible Entry is mad? 7 
Lands, Benefices or Offices of the Church, One or More Fuſlices of 
Peace, taking 1 Power, and Going to the Place ſo kept 0) Ford 
and finding any that bold ſuch Places Forcibly may Commit the Off 
to the next Gaol, there to Remain Convict by the Record of the Fufi 
&c. till be hath made Fine and Ranſom to the King. And «ll Fa 
of the County ſhall be Aſſiſting to the Fuſtice to Arreſt ſuch Off enden, 

| Pain of Fine and Impri ſonment. 


The ſame Juſtice may aſſeſs the Fine for this Offence. * 


n - 
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gut neither of theſe Statutes extended to thoſe that enter'd 
peaceably and Detained with Force, nor gave any Remedy if the 
parties, who made the Entry with Force, Removed before the Com- 
ing of the Juſtices, nor did they give the Juſtices any Power to Re- 
ſore the Party e jected; nor ordain'd any Penalty againſt the Sheriff, 
He did not obey the Precepts of the Juſtices in the Execution 
of the ſaid Statutes. Wherefore, | 


By the 8 H. 6. chap. 9. Upon Complaint made to the Fuſlices, or 
One of them, of a Forcible Entry or Detainer, by the Party grieved, 
They or One of | them ſhall cauſe the Statute of the 15 Rich. 2. 
chap. 2. to be duly Executed at the Coſts of the Party grieved. 

And when Complaint is made of any ſuch Entry or Detainer to any 
Tuſtice or Fſtices, He or they by Warrant oy Precept ſhall Com- 
mand the Sheriff to Summon a ſufficient Fury to enquire of the Force 
Committed, And upon Force found, The Fuſtice or Fuſtices ſhall 
cauſe the Lands, &c. to be Re-ſeiſed, and ſhall put the Party Diſ- 
ſeiſed in Poſſeſſion, in the Abſence as well as Preſence of the Party 
(ſending. 


: The Juſtices are to Reſtore the Poſſeſſion, and not to enquire in- (-) Dalt. ch. 
to the Title of either of the Parties. 130. P. 312. 


Provided that this Statute ſhall not Endamage any, where They 
or Their Anceſtors have tontinued their Poſſeſſions of the ſame for 
Three Years. 


© But if the Diſſeiſee within the Three Years makes Lawful Claim, (4) H. P. C. 
This is an Interruption of His Poſſeſſion. 139. 


By the 31 Eliz. chap. 11. There ſhall be no Reſtitution upon an 
Indi&ment f Forcible Entry or Forcible Detainer, where the Defen- 
dant hath been in quiet Poſſeſſion for Three whole Years together 
next before the Day of ſuch Indiftment ſo found, and His Eſtate 
therein not Ended which the Party Indifled may Alledge for ſlay of 
leſſitution; and Reſtitution is to ſtay till that be tried, if the other 
will Traverſe the ſame, &c. | 8 9 

By the 21 Jac. 1. chap. 15. Upon Forcible Entry or Detainer, A 
Juſtice, &c. bath Power, upon Indictment found, to give Reſtitution 
{ Poſſeſſion to Tenants for Years, By Elegit, Statute-Merchant or 
rapie, Tenant by Copy of Court-Roll, as well as to Thoſe that claim 
Freebold or Inheritance. 


80 that now a * compleat Remedy is given againſt Thoſe who (e) Dut. ch. 
iter with Force, and continue the Poſſeſſion peaceably, againſt 125. P. 298. 
boſe who enter peaceably and detain or hold out with Force, and 

aainſt Thoſe who both enter by Force and detain by Force. 

Us Indictment muſt ſet forth, That the Entry was f Manu Forti. ({2. x Cre: 
hole are peculiar Words for this Offence, to Diſtinguiſh it from all Palt. ch. 126. 

other Treſpaſſes Yi e Armis. There are many Niceties to be Ob- P. 298. 

K k k ſerv'd 
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(f) Multitudinem Decem Faciunt, (Qu.) 1 Inſt, 257. a. 
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ſerv d in drawing the Indi&ment. [See Hawkins's Pleas of the Cu 
Book 1. chap. G.. OD On, 
Jo remove à Force out of a Pariſh-Church, or Parſonage-Houſ 
(z) F. N. B. There is another Remedy by a Writ £ De Vi Laicd Removendi 
* [See of Writs, . Book 4. chap. 4. ] | 19" 
| There is a Force implied in Law, as in every Treſpaſs, 7; & 4, 


ms," &c. NA 93 10 8 r 1 
(k) 3 Inf, 7.“ An Unlateful Aſſembly is where Three or More Aſſenible to ] 
27% © :2,, Themſelves together to do an Unlawful Act, and Part without doing act 
Dalt. 8 the ſame, or without making any Motion towards the Execution qt duly 
136. P. 320, jt. The meeting 0 to do an unlawful Act is puniſhable. If ther 5 
wry was no ill Intent, and the Meeting was for Sport and Merriment. | King 

is not puniſhable, 5 1 
(i) Dalt. ch. One for Safeguard of His Houſe, and for the Defence of the Pq, fend 
Hl. b. E. 32”: ſeſſion thereof, may Aſſemble His Friends againſt thoſe that threaten WW --- 
5 Rep. 91. to make an unlawful Entry into it; but He cannot Aſſemble Hs AM the 

Friends for the Defence of His Perſon againſt thoſe that threaten tg Heri 

beat Him, while He is out of His Houſe. ſupp 
(6k) n. 8. A Rout (Rows, Tuba) is when Three or More do any unlay. Wi «nd 
Pult. 23, ful Ac upon a Common Quarrel ; as when the Inhabitants of : fn 


Town break down Incloſures, pretending to have Right of Common 
(1) Dalt. ch. or a Way there. But Others ſay that a Rout is where Three a 
135. P. 321. More have met to do an Unlawful Act, and have moved forward in 
Order to do it, but part without doing it. This is puniſhable tho 
the Act is not Executed. The firſt Deſcription of a Rout agrees al 
moſt with the Notion of a Riot. For, 
(m) 3 Inſt. 9. A Riot (from Rioter, Rixari) is where Three Perſons at left 
* C. 137. do an Unlawful Act, of a Private Nature, with Force; as when 
They Beat a Man, Hunt in His Park, Chaſe or Warren, Cut or De 
ſtroy His Corn, Graſs or other Profit, enter or take Poſſeſſion d 
Land, e. All who are concern'd therein are Riotcrs. And if ore 
ſeeing others engaged in a Riot do aſſiſt them therein, He is as much 
a Rioter, as if He had firſt Aſſembled with them for that Intent. 
In every Riot there muſt be ſome Intention of Force or Violence 
(=) Dalt. ch. * Therefore Aſſemblies for Wreſtling, playing at Cudgels, Cards and 
13% P. 323. Dice, Drinking, Dancing, &c. are not Riots. And this Force mul 
Relate to ſome Private Quarrel only. For if the Intention of ſu 
(e) 3 Inſt. 9, Aſſemblies is to Redreſs e Publick Grievances, and ſuch Intention“ 
8 Executed, This is Levying War againſt the King, and amounts t0 
Higb-Treaſon. [See Of High- Treaſon, ante.] 
(Cp) Dalt. ch. Tn Riots, Routs and Unlawful Aſſemblies, ? we muſt Conſider the 
_— Number of the Perſons, which muſt be Three at leaſt ; The Ten 
323, 3:4, and Purpoſe of their Meeting, which muſt be to do ſome Unlavli 
Act with Violence or Force, and muſt not. be a falling out upon! 
ſudden Quarrel after a Lawful Meeting; The Lawfulneſs or Uni 
Fulneſs of the Act; The Manner and Circumſtances of Doing It; fo 
the Manner of doing a Lawful Thing may make it Unlawful; 8 
if a Nuſance is removed in a Violent and Tumultuous Manner. &. 
By the Common Law, Offences of this Nature are puniſhable . 
SE Fine and Impriſonment, and, if Enormous, by Pillory. 
992 28 4 If a Mayor and Aldermen, &. are Guilty of a Riot, The) 4 
Datt. ch. 82. puniſhable only in their Natural Capacities. Yet the Liberties 
dh. 239 Corporations Have been Sei ſed, or the Corporation Fined, where 
4 "= ENT oh bo g 
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nds. [See Of Corporations, Book 1. chap. 8]. 
Women are puniſhable as Rioters, but Infants under the Age of (r) Datt. ch. 


Fourteen are not puniſhable. 139. p. 325. 


Theſe Offences are alſo puniſhable by Statite. For, 


By the 34 Ed. 3. chap. 1. The Juſtices of the Peace have Power 
% Reftrain Offenders, Rioters, &c. and to Arreſt and Chaſtiſe them 
according to their Offences , and to cauſe Them to be Impriſon'd, and 
duly Puniſbed. 11. 
. by the 27 Rich. 2. chap. 8. As ſobn as the Sheriff and Other the 
King's Minifters ſball Hear of a Riot, Rout, or other Aſſembly Againſ! 
the Peace, They with the Power of the County ſhall apprehend ſuch Of- 
fenders, and put them in Priſon until delivered by Law, 

3 the 13 H. 4. chap. 7. Two Juſtices of the Peace, dwelling near 

the Place where ſuch Offences ſhall be Committed, together with the 

Seriff or Under-Sheriff, ſhall by the Power of the County, (if need be) 

ſuppreſs Riots, Routs and Unlawful Aſſemblies, Arreſt the Offenders 

and Record what ſhall be done; by which Record the Offenders ſhall 

fund Convict as by the Statute of the 15 Rich. 2. chap. 2. in Caſe of 

ſircible Entries. And if” the Offenders are departed, the ſaid Fuſti- 
res, &c. ſball within a Month after make Enquiry thereof, and Hear 

and -"—_ the ſame, in Pain of 100 I. [See the Statute at 

large. 


Theſe Statutes are to be underſtood to ſpeak of Great and No- (0 Dat. ch; 
wrious Riots, in the Nature of Inſurrections and Rebel lions. The $3: P. 201. 
Juſtices by their Commiſſion may enquire of ſmall Riots at any 
Time afterwards. | TE TTY 8 

The Record of the Riot within the View of the Juſtices, by whom 
it is Recorded, is ſuch a Conviction as cannot be? Traverſed, the (ö) Dalt. ch. 
Parties being concluded thereby. Yet the Parties may take Advan- 52: P: 199, 
tage of the Inſufficiency of the Record, and except againſt it, if the © 
juſtices have not purſued the Statute, G . | n 
Alt is ſaid that the Offenders, being arreſted by the ſaid Juſtices, (% Dalt. ch. 
and convicted upon the Record of their Offences in theit Preſence, 5. b. ,, 
ought to be ſent immediately to Gaol till They pay the Fine Aſſe ' 
ed by the ſame Juſtices, who drew up the Record; which Fine ſhall 
be Eftreated into the Exchequer to the King's Uſe or elſe the juſti- 

e may Record ſuch Riot by them viewed, and commit the Offen- 
ders; and after certify the Record into the Kihg's Bench, or to the 

Aſſizes or Seſſions. | | 

lf the Offenders are gone, then the Juſtices ſhall enquire by a 
Jury ; and if the Riot is found, The juſtices muſt make a Record of 
r, and fine them or receive their Traverſe, to be ſent by the Juſtices 
to the next Quarter-Seſſions, or into the King's Bench, or to be tried 
Wording to Law. [See the 2 H. 5. chap. 8. 2 H. 5. chap. 9. 8 H. 

b, chap, IA. 1] | | 


By the 19 1 cha ; Th She „ Havi P * Hed 
| . 7. chap. 14: e Sheriff- having a Precept directed 
to Him to return a Fury according to the 13 Hf. 4. chap. 7, &c. ſoall 
| "2 Twenty-four Perſons," Kc,” to enquire of the Riot, Rout or Un- 
40 F Aſſembly. Ty rY | | 3 + 10 

| K k k 2 See 
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(x) 4 Inſt. 
160, 


(y) 3 Inſt. 
162. 


Common bay or 


ſhall come with Force and Arms before the King's Fuſtices, or other of 


does not 188 
Statute. 


* 


By the Statute of Northampton, or the 2 Ed. 3. chap. 3. Ny 
the King's Miniſters, doing Their Office, or Executing His Comnandi; 


nor Go or Ride Arm'd by Night or Day in Afſray of the People in an 
other Place, upon Pain to forfeit their Armour, and to ſuffer Impriſm 
ment at the King's Pleaſure. 1 | 

Firſtices of the Peace, &c. have Power to put this Af in Execitin, 
And the Frſtices of Aſſiæe have Power to Puniſh them that have not dmy 


their Duty. 


after! 
ſubſe 


founc 


[See the 25 Ed. 3. chap. 2. 7 Rich. 2. chap. 13. 20 Rich. 1, 
chap. 1. By the laſt of which Acts a Fine is added to the other he 
nalties, for Riding or Going Arm'd, to be ſet by the Juſtices, &. 

Theſe Statutes are ſeldom put in Execution. 

No Perſon can excuſe the wearing ſuch Armour in Publick by 
Alledging that He wears it for His Safety againſt an Aſſault, which 
One has Threatned. But He may Aſſemble His Friends, and Ar 
Them againſt Thoſe that Threaten to do Him Violence in His Ha, 
as before Obſerved. Men may uſe Common Arms according to thei 
Quality and according to the Faſhion, and have ſuch Attendant 
with Them Armed as is agreeable to their Characters. And Me 


may Arm Themſelves to take Felons, Suppreſs Rioters, to Execute: ſe 

the. King's Proceſs, &c. as is Excepted in the Statute of MM ' 1 

thampton. | | | Printi 

(Y Terms of IT, * A Libel (Libellus Famoſus) is a Malicious Defamation a Paint 
the L4%- % any Perſon Expreſſed either in Printing or Writing, Signs or Fic draw 
% - Rep. 125. to Aſperſe the Reputation of One that is Alive, or the Memo direg 
One that 1s Dead. If it 1s made againſt a Private Man, it may Er 14 

cite the Libelled, or His Friends, to Revenge, and be the Cauſe i maki 
Blood-Shedding. If it be againſt a Magiſtrate, it is not on com 

Breach of the Peace, but a Scandal to the Government. A Libel Weari: 
puniſhable, tho' a Private Man or Magiſtrate is Dead at the Time it the 

making the Libel; for others of the ſame Family are alſo pro 12. 

to a Breach of the Peace, and in the Caſe of a Magiſtrate decealth May a 

the Government is alſo traduced, which never Dieth. It is not 1 Puniſh 

(a)5Rep. terial whether the Matter of the Libel be © True or F alſe, if 1 
Hop. 253. Profecution is by Information or Indictment. But in an Action 13, 
Hard- 476. the Caſe One may Juſtify that it is True, 1 
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The Printing or Writing may be Libellous, tho" the Scandal is not 
harp d in direct Terms,“ but obliquely ot ironically; * or tho? there (5) Hob ens 
is but one or two Letters of the Name Expreſs'd ; or the firſt and ©), 
uſt Letter of the Name ; if the Jury will underſtand it to point at Trin. 12. Ann. 
particular Perſon. WR * ride 
» Falſe or ſcandalous Matter in a 4 Legal Proceeding in 4 Courſe of Ca) Dyer 235. 
ſuſtice'(as by Bill of Complaint, Petition, Articles, &c.) will not! a 
;mount to a Libel, if the Court, or the Perſon applied to, hath Tu- i Roll. Abr. 
n Cauſe. Therefore no Preſentment of a Grand Jury 3+ 
can be a LIbel. 3 
If One Finds a Libel, He ought to Burn it or Deliver it to a Ma- 
giſtrate. For not only the Contriver but the Procurer or Publiſher ( Rep. 38. 
of it, knowing it to be a Libel, is puniſhable. If One readeth a 
Libel, or Hears 1t read, and Laughs at it, it is not a Publiſhing of 
tz for Before he Reads it or Hears it, He cannot know it to be a 
Libel. But if after he hath Read it or Heard it Read, He Repeats 
or Sings it, or any Part of it, in the Hearing of others; or if after 
He knoweth it to be a Libel He Reads it to others ; it is an Unlaw- 
ful Publiſhing of it. But if One writes a Copy of it, and does not 
Deliver it to others, The Writing of a Copy is no Publication; but 
it is a great Evidence that He publiſh'd it, if it is publiſhed, when 
He knowing it to be a Libel Writeth a Copy of it, if He does not 
afterwards Deliver it to a Magiſtrate to Examine it. For then the 
ſubſequent Act doth explain the precedent Intent. F If a Libel is Cy) 1 Venter. 
found in a Houſe, The Maſter of the Houſe cannot be puniſhed on 3": 
an Information or Indictment for Framing, Printing and Publiſhing ? ä 
oft. But He may be Indicted for having it, and not delivering it to 
a Magiſtrate. £ It is ſaid, That if Bookſellers or Hawkers publiſh or (0 Moor 629. 
{ell Libels, tho* they know not the Contents of them, yet they are Cate 
pumſhable ; the publick Peace being to be more regarded than a pri- * 
vate Intereſt. | 
Jo ſend an Abufive # Letter to One without publiſhiris of it to (1)1:Rep.34. 
ithers, is an High Offence ; becauſe it directly tends to the Diſtur- Hob. 52,215, 
dance of the Peace; but no Action will lie becauſe it is no Publica- ßes. 1395 
non. To Scatter and Diſperſe a Libellous Letter in the Fields with- 
dut ſending any to the Perſon Himſelf, is a Publication of the Libel. 

[ faid that'a Libel may be by Sjgns and Pictures, as well as by (Rep. 125. 
Printing or Writing. For to fix a Gallows at one's Door, or to 

Fant it upon one's Door, or to paint One in a Fool's Coat, or to 
draw One's Picture with Aſſes Ears, &. is very provoking, and a 

Rect ſtirring up a Quarrel, cauſing a Diſturbante of the Peace. 

A Libeller or a Publiſher of a Libel, or thoſe that procured the (k);Rep.125. 
ning or publiſhing of it. may be puniſhed upon Indictment at : 2 475 
mmon Law by Fine and Impriſonment, and by the Pillory, by | 
caring Papers fignifying the Fault, or other Corporal Puniſliment, 
I the Offence deſerves it. 3 | | 
12. Falſe and Slanderous Tales and News, ! whereupon Diſcord 0025 Hs 
My ariſe betwixt the King and Great Men of the Realm, may. be 228. 
Ade at Common Law by Fine and Impriſonment. [See the Sa- 

s concerning the Nobility, Book 1. chap. 4. | 

13. » Falſe Prophecies, (where Perſons pretend Extraordinary. ( 4 Inf; 
minions from God.) to raiſe Jealouſies in the People, or to Tre 128, 139. 
rify 
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rify Them with impending Judgments, are puniſhable at Comma 
Lay as Impoſtures. Predictions, either of the Time of the End. 
the World, or that it is at Hand, are not Lawful, 00 


By the 5. Eliz. chap. 15. None ſhall publiſh or ſet forth any Phay. 
taſtical or Falſe Prophecy, with an Intent to Raiſe Sedition, in pain 
100 l. ar any Offence, and a Tear's Impriſonment. And for 10 
Second Offence, To Forfeir all His Goods and Chattels, Real and Perſy 
nal, and to incur Impriſonment during Life. 
Type Proſecution is to be within Six Months. 


Theſe are the Chief Offences againſt the Publick Peace. But to th 
Head all kind of Miſdemeanors and Trepaſſes Vi &. Armis, may he 


referr d; which are innumerable. 


III. Offences againſt Publick Trade, are Uſury, Foreſtalling, J. 
groſſing and Regrating, Monopolies, Deceit and Caſinage, Deftrozers if 
the Game, Deſtroyers of Corn, Wood, &c. | | 

(J. 1. Uſury (Uſus Aris) is the Gain of any Thing by Contrad 

27272” above the Principal or Thing Lent, Exacted only in Conſideration 
of the Loan of it, or for the Forbearance of the Demand of it. |: 
may be of Money, Wares, Ic. 

All Uſury was againſt the Common Law, and puniſhable by it 
See Exod. XX11, v. 25, Levit. xxv. v. 36, 37. Dent. xxiii. d. 19, 
20, Pſal. xv. ] But now it is permitted by Statutes. 


By the 12. Ann. chap. 16. No Perſon after the 29th of September, 
in the Tear 1714, fball take Directly or Indirecily for the Loan of an 
Money, Wares, &c, above the Value of Five Pounds for the Forbes 
rance of a Hundred Pounds for 4 Tear, and ſo after that Rate fu « 
Greater or Leſſer Sum, or for a Shorter or longer Time; in pain tin 
all Bends andContra&s to the Contrary ſball be void; and the Receiver 
to Forfeit for every ſuch Offence the Treble Value of the Money, Wart, 
&c. ſo Lent and Bargain d. 0 

Every Serivener, Sollicitor, &c. Taking for Procuration abvit 
Five Shillings for the Loan of 1001. for a Tear, and ſo Rateabh; 
or above 12 d. for making the Bond or Bill, &c. ſhall farfeit 20l. 
for every Offence, with Coſts of Suit, and ſuffer Impriſonment for Haf 


a Tear. 


A Contract for Six per Cent made before this Statute is not witl- 
in the Meaning of it. [See the old Statutes concerning Ufur), 
37. H. 8 chap. 9. 13 Eliz. chap. 8. 21 Fac, 1. chap. 17. 12G” 
chap. 13. And fee 1 Fac. 1. chap. 21. An Act againſt Pawn-Broke", 
8 & gW.3. 8 32. To Reſtrain the Number and ill Practice of 
Brokers and Stock-Jobbers.] 971 7 
(% 2 Inft,.8g. A Special Agreement to pay Double the Sum Borrow'd, Oc 
Fogg na by way of Penalty for Non-Payment of the principal Debt at «© 
tain Day, is not within the Statute ; for this is only a Penalty f. 
Cages ; and the Borrower might repay the Principal at the Ine 
(p)z Cro.08. agreed to avoid the Penalty. 7 Neither is it exceſſive Ufur, 


Show.Rep.8, the intereſt doth Exceed five per Cent, when poſſibly the ken 7 
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reſt are in Hazard upon Contingencies or Caſualties ; or 

here is a Hazard that one may have leſs than his Princi pal; 


a Bond with Condition of Payment of a large Sum, which 
upon the Return of a Ship from the Indies, &c. 2 80 Ups (4 i Cro. 27: 


2 — . - 2 -. 
— * 


on 2 Grant of an Annuity for Life beyond Legal Intereſt. If the A- : $253: 


5 Rep. 69, 70. 


zement is to pay Fifty Shillings at the End of Six Months, the Show. Rep.. 


9 


tion was 


low'd by 


Computation muſt be by Calender Months; becauſe if the Computa- 


by Lunar Months, The Intereſt would exceed the Rate Al- 
the Statute. But where the Agreement is for Intereſt Al- 


low'd by the Statute, The 7 Miſtake of the Scrivener ſhall not avoid (-) 2Cro.677; 


1 fair Agreement, if He draws a Bond, & c. in ſuch Manner as brings 
it within the Statute, Neither ſhall the Receipt of the Intereſt be- 


78. 
3 Cro. 501. 


ve the Time, for the Conveniency of the Creditor, c. without any 
Corrupt Agreement, make the Receiver liable to the Forfeiture of 
the Treble Value; or if the Lender Accepts of 4 / Voluntary Gra- (/) ; Rep. 50. 
tuity from the Borrower upon Payment of Principal and Intereſt ; 
If there was no Agreement made for it, tho' the Lender might Ex- 


eck it. 


thereof. 


Paſſage, 
tüte. 


For, 


it 
[See the 9 G 10 V. 3. chap. 17. Where Inland Bills of Exchang-, 
of Five Pounds or upwards, (in which Bills the Value ſhall be exprets'd 
to be receiv d) ſhall be repaid with Intereſt and Charges from the 
Proteſting 3 And in Default of ſuch Proteſt, or due Notice thereof, 
the Perſon failing ſhall be liable to all Coſts, Damages and Intereſt 


See allo the 3 & 4 Ann. chap. 9. For giving like Remedy 


upon Promiſſory Notes, as is uſed upon Bills of Exchange; and for 
the Better Payment of Inland Bills of Exchange.) 
2, Of Foreſtalling, Regrating and Ingroſſing. | | 
A! Foreſtalling (from the Saxon Word Far or Fare, the Way or (1) 1 tat: 


and Stall, a Hindrance) is Deſcribed in the Following Sta- "Jad. 19% 


— 


By the 5 & 6 Ed. 6. chap. 14. A Buying or Contracting for any 
Merchandize, Victual, or any other Thing whatſoever, in the Way, 


Coming By Land or Water to any Fair or Market, or Coming from 
beyond Sea to any Port, &c. to be Sold; or Cauſing the ſame to be 
Pought 5 or a Diſſuading People by Word, Letter, Meſſage, or 
otherwiſe, from Bringing ſuch Things to Market, or Perſuading 
They to Enhance the Price after They are brought thit her, is Fore- 
ſalling. And the Party Guilty in any of theſe Inſtances ſhall be ad- 
Judged a Foreſtaller. | 


| tis againſt the Common Law to Sell Corn in Sheafs before it (03 Inſt. 19). 
5 Threſh'd and Meaſur'd ; for by ſuch Sale the Market is in effect H. P. C. 152. 


Foreſta] 


* To 


led. | | 
Diſcourage People by Falſe Reports to Sell their Woo], or (+ )3Inſt.196. 


\ Falſe Reports to Lower the Price of our Native Commodities, is 
meable. For all Attempts of this Kind are prejudicial to Trade. 


| 5. Regrating (from Regratement, Huckſtry) is Deſcribed by the 00 31nft. 195. 
ame Statute. For, | * 


By th 


5 & 6 Ed. 6. chap. 14. A Regrating is a Buying, or Ob- 


25 in any Fair or Market any Grain, Vine, Fiſh, Butter, Cheeſe, 
nales, Tallow, Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, 


Hens, 


ost Uh 


Hens,” Chickens," Pigeons," Conies, or other Dead Vidual whatſogy 
brought to a Fair or Market to he Sold there, and à Selling of the ſant 
again in the ſame Fair or Market or Place, or in ſome other Fix 
Market within Four Miles. 


By Regrating the Goods are made Dearer, for every Seller wil 
gain ſomething. | a 
(») 3Inſt. 195. 4. * An Ingraſſing, (from Groſſe, Great or Whole) is alſo Deſcr, 
ed by the ſame Act. For, 


By the 5 & 6 Ed. 6. chap. 14. An Ingroſſing is 4 Getting in 
One's Poſſeſſion By Buying, Contract or Promiſe (other Than h 
Grant or Leaſe of Land or Tithes) Any Corn Growing in the Fiel, 
or other Grain, (Except Barley and Oats to make Malt and Oatneeil. 
in his own Houſe) Butter, Cheeſe, Fiſh, or other Dead Viqhul 
whatſoever (of like Neceſſary and Common uſe) with Intent ty ſel 
them again. | 


(a) 3 Inſt: Salt is within the Statute (See 13 Eliz. chap. 25. F 21.) but rot 
Nen. Apples, Plumbs, Cherries, c. for they are no Victual; nor“ Hops, 
2 Cro.214 nor © Malt, nor the Buying of Corn to make Starch of it, and then 
3 Cre, 237- tO Sell it, or to make 4 Meal, and then to ſell it, Nor the Buying d 
(c) 4 93 Barley with Intent to make it into Malt, and then to fell it. 

H. P C. 152. FA Stranger or Subject bringing Victuals, or other Merchandi, 
18756 into the Realm may ſell the ſame in Groſs; but he that Buys then 
3 Cro. 231. cannot do the like; neither may any Merchant Buy in Groſs within 
(f)3Int-136: the Realm and Sell in Groſs ; for then a Rich Man might Ingrok 


whole Commodity, and fell it at what Price he thought Fit. [5% 
5 Elix. chap. 5. F. 13. | | 


By the ſaid Statute, The Party Guilty of any of the Offence: vWoranc 
foreſaid, (i. e. Foreſtalling, Regrating or Ingroſſing) upon Conti r Perf 
at the Quarter-Seſſions, By Two Witneſſes, upon Bill, Inform inf any 
Preſentment &c. loſeth for the Firſt Offence the Goods ſo bong" and 
had, or the Value of them, and ſhall Suffer Two Months Ini eir L. 
ment; For the Second Offence double the Value, and Six Vo" The 
Impriſonment and for the Third Offence He ſhall Forfeit all cable 
Goods, be ſet upon the Pillory, and be Impriſoned at the King 
Pleaſure, : By th 

Y put 


The Forfeitures are to the King's Uſe only, If there are n0 Inv Prieved 
mers; otherwiſe a Moiety to the King and a Moiety to the Into ml 
| | io 

The Information muſt be within Two Tears after the Offence- 0 be ſole 
This Act ſhall not Reſtrain the Buying of Any ſuch Barley W WAL 
as any Perſon (not Foreſtalling ) ſhall Buy to Convert into Malt on | . Gran 
meal in his own Houſe. | | +I 
[See the 1 V. & M. Parl. 1. Sefſ. 1. chap. 12. An AG to Eno ? Comp, 
rage the Exportation of Corn. 9 . 
This Act (viz. of the 5. & 6. Ed. 6.) ſhall not reſtrain the Ei JIG 


” hant 7 
lM | ' 


of Any fuch Thing by any Fiſhmonger, Butcher or Poukerd, / 
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Hier or Victualler, (not Foreſtalling) for any Thing conterhing Their 
— They Retailing the ſame at ; ry Prices - n 
Of the Taking of any of the Things Above-mention'd R eſers'd up- 
Leaſe. 
70 . of any Dry'd or Salted Fiſh, Herring or Sprats (not Fore- 
falled) and ſold for Reaſonable Prices. 

Or any Badger, Lader, Kidder, or Carrier Afſign'd to that Office 
by three Fuſtices of the Peace and delivering the Commodity out of His 
and within one Month after He Buys it. 

Or to 4 Common Drover Licenſed by Three Fuſlices, Buying and Sel- 
Ing Cattle, &c. * 


[See the 5 Elig. chap. 12. An Act Touching Badgers of Corn and 
Provers of Cattle to be Licenſed, See allo 13 Eliz. chap. 25. F. 20, 


N. 


0s the Proviſion made for any To un Corporate, Ship, Caſtle, Fort, 
Kc. 


[See the 23 Ed. 3. chap. 6. 25 I1. 8. chap. 2. How and by whom 
the Prices of Victuals ſhall be Aſſeſſed. 5 Elis. chap. 5. Concerning 
ea-Fiſh, Wine, Oil, Sugar, Salt, Oc. 13 Elig. chap. 25. Ccnzern- 
ng Foreign Victuals. 31 Eliz. chap. 5. 21 Fac. 1. chap. 22. Con- 
erning Traders in Butter and Cheeſe. 1 VJ. & M. Sei. i. chap. 22. 
or the Exportation of Beer, Ale, Cider and Mum. 3 & 4 V. M. 
bh 8. For the Encouragement of Breeding and Feeding Cattle. 
BO gW. 3. chap. 25. 9 © 10W. 3. chap. 27. 3 4 Ann. chap. 4. 
| Georg. chap. 6. For Licenſing Hawkers and Pedlats. ] | 


5. A? Monopoly (from Me ves alone, and % to Sell) is an Al- (5); tric: 
lowance by the King by His Grant, Commiſſion, c. to any Perſon 185. 
Ir Perſons for the ſole Buying, Selling, Making, Working or Uſing 
fany Thing, whereby any Perſon or Perſons are ſought to be Re- 
and of any Freedom that they had before, or to be hinder'd of 
heir Lawful Trade. | | 
The Procuring or making Uſe of an unlawful Monopoly is pu- 


hiſhable at! Common Lato, by Fine and Impriſonment. And (0 2 Inft. 47; 
| G1 


| 3 Inſt 181. 
By the 21 Jac. 1. chap. 3. AY Perſons are made imcapable to have 3 Rep. 125, 


Ir put in Ure any Monopoly, Grant, Licence, &c. And any Perſon G. 
urieved thereby and Diſturbed by Reaſon thereof, ſhall Recover Treble - 10 c 
Vamages and Double Coſts. 2 Roll. Abr. 
This Statute does not Extend to any Letters Patents granted for *'+ 
be ſole making f any New Mamifatthre to the Inventors thereof, (J Inf. 
"mg not contrary to Law, or prejudicial to the Commonwealth \ nor 25 
% Grants heretofore confirmed by At of Parliament; nor to any 
Yarrant or Privy Seal granted or to be granted to the Fuſtlices of 
le K. B. or Common Pleas; Barons of the Exchequer, Fuſlices, &c. 
0 Compound for the Forfeitures of any Penal Statute, nor to any 
poration concerning any Grants to Them made, or concegning 
0 of their Cuſtoms nor to any Corporation, Company or Fellow- 
y f — Trade or Myſtery, or to any Company or Soctety of Mer- 
#3 nor to any Grant Sid, for Digging or 12 
| = 


| 1 , 
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Salt-Petre or Gunpawder, Ordnance or Shot for Ordnance; », 9 
any Grant f any Office now in Being; nor to the Liberties of Ney. 
caſtle concerning Sea-Coals ; nor to Licenſing of Taverns, ſo the Nin 
Receives the Benefit ,, nor to Commiſſions, concerning Allum or 4 6 
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Mines, &c. [See this Act explain'd 3 Inſt. 182, Sc. and 22 1 
16 Car. I. chap. 21. | e 
f 0 3 Inf} All Matters of this Nature ought to be tried at * Common Liy ö A 
; 182, 183. only, and not at the Council-Table, c. uf 
i | BT 

; (1) Finch 6. | Deceit and Caſinage are Offences at Common Law, and ſo we 5 
Ts 3: all Practices of Defrauding or of Endeavouring to Defraud Another : 
p. 188. by ſome artſul Device, of His known Right, contrary to Common an 
® 2 Gro. 497) Honeſty. A mere Lye is not puniſhable. The Puniſhment at Com. \4 
; 3 Cro. 235, mon Law for Fraud, or Cheating, is Fine and Impriſonment ; di #- 
2 Roll. Abr. ſometimes Pillory, as for Cheating with Falſe Dice, &*c. See 16 tute, 
70. Car. 2. chap. 7. 9 Ann. chap. 14. Of Gameſters and Gaming.] B 
Deceit and Coſinage may be Comnitted by One or More; bu WW (nr 
Wn) 1 Inft. ® Covin is a Secret Aﬀent determined in the Heart, of Two at la, ar 
357. u. Nb. to Defraud and Prejudice another. . eig 
The Kinds of Frauds and Deceits of Tradeſmen and Others ar dird 
Infinite ; but many of Them are Reſtrained and puniſhable by H. 0 
tutes. Therefore there are Statutes concerning the Frauds of A. hace 
houſe-keepers, Bakers, Bankrupts, Braſiers, Brewers, Butchers, Con- i E 
cerning Books, Brandy, Butter, Buttons, Chandlers, Cheeſe, Cider N 

Coffee, Mead, Metheglin, &c. Concerning Coals and Collier, City, 
Cloth, Carders, Spinſters, Weavers and Fullers, Conſpiracies amm wr i. 
Tradeſmen, and concerning Artificers in our ManufaQures exer-WM equal 
ſing their Trades beyond Sea, Coopers, Curriers, Dyers, Diſtiller, A. 
Felt- Makers, Fuel, Fuſtian and Cotton, Gaming, Goldfmitts, WR bal 
Hops, Innholders, Iron, Leather, Linen, Malſters, Millers, Paper a i 
Parch ment Stampt, Pewterers, Pawn-Brokers, Taylors, Salt, & de 
mens-Wages, Serges, Shoemakers, Silk, Snuff, Sope, Stockings, T1 n 
ners, Tile-Makers, Tobacco, Tokens, Falſe or Counterfeit Lj. the 0 
Vicctuallers, Vinegar-Makers, Vintners, Upholſterers, Wax-Chandles An 
Weights and Meaſures, Woodmongers, Wool, Varn, Sc. bear / 
All theſe Offenders ſhall pay their Fines and ſuffer Inprifonne" 8 ond a 
as the ſeveral Statutes direct. But where a Statute creates 2% Di 

Offence and inflicts a particular Puniſhment, there the Statute m /wes, 
be purſued, and the Offender pumiſhed only by the Statute. . By : 
[See the 6 Georg. chap. 21. For Preventing Frauds and Abuſs . 

the Publick Revenues of Exciſe, Cuſtoms, Stamp-Dutics, Pot 1er. 
fice and, Houſe-Money.] —_—_ 7 
Amongſt Theſe Ways of Deceit and Coſinage, Frauds by © EY 
Weights and Meaſures are moſt Common; a Crying Sin, and a Fuſt 
Shame to a Chriſtian Nation. Therefore I ſhall enlarge a little 0 Diſtreſs 
on that Head, and Touch upon the Statutes relating to Them. e 
[ fides, The Learning about Weights and Meaſures is very Cu: 
and of Great Uſe. | | | Groung 
an 3 = 

By Magna Charta, or the 9 H. 3. chap. 25. 14 Ed. 3. © hy” 
25 Ed. 3. chap. 10. 27 Ed. 2. 5 _ &c. There is to be but Ol lan 1 


Weight and Meaſure, and one Tard throughout England, accord | 


8 ” . 2 on p ” * , | 7 
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e Standard in the Exchequer, [See the 17 Car. t. chap. 19. in- 


f 1 the 8 H. 6. chap. 5. Every City, Borough and Town, ſhall 
ve a Common Balance Sealed, with Common Weights Sealed, ac- 
cording to the Standard in the Exchequer, upon the Common Coſt, 
ind in the Keeping of the Head Officer; in 1 that every City for 
ſucb Default ſhall forfeit 10 l. A Borough 3 1. and every other Town 


os. | 
of the 11 H. 6. chap. 8. In every City, Borough and Town there 
ſa he a Common Buſhel ſeaPd according to the Standard, in like 
manner to be _—_ and kept, and upon like Pain for Default, as 
in the Statute of the 8 H. 6. Chap. 5. is Specified for a Common Ba- 
lance. | 
And All Fuſtices of the Peace, Mayors and Head Officers may 
Hear and Determine the Offences Committed againſt the ſaid Sta- 
turen. | 2 

By the 11 H. 7. Chap. 4. Meaſures and Weights of Braſs ſhall be 
ſent to the Cities and Boroughs in this Act named; by which every 
Market-Town in the ſame Shire ought to have their Common 
Weights and Meaſures to be Mark'd by Him that hath the Stan- 
dard, 2 . 

Only Cities and Market-Towns are emjoyn'd to Have Common Ba- 
lances, ' ea Meaſures, notwithſlanding the 8 H. 6. chap. 5. 
11 H. 6. chap. 8. 

None ſhall Buy or Sell with: any other Weights and Meaſures in any 
City, Borough or Market but ſuch as are Mark'd by the Chief Officer, 
nor in any other Place, with a Buſhel that is not mark'd, unleſs it be 
equal with the Standard. | | | 

Mayors and Chief Officers of Cities, Boroughs and Market-Towns 
ſball at leaſt once a Tear View All Weights and Meaſures within their 
furiſdifiions, and Break and Burn them which they find Defective; 
end alſo ſet a Fine of 6 s. 8 d. payable to the Mayor, &c. for the firſt 
Ofence, for the Second 13 8. 4 d. and for the Third 20 8. and adjudge 
the Offender to the Pillory. SON 

And Two Fuſtices of the Peace, (1 Quorum) have Authority to 
bear and Determine the 5 brag of Mayors and other Head Officers, 
ond alſo of Buyers and Sellers, contrary to this Act, and to ſet Fines 
a Diſcretion on Offenders, and to burn Defective Weights and Mea- 
ures, 

2) the 16 (or 17) Car. 1. chap. 19. There ſhall be but One Weight 
and Meaſure, and one Tard according to the Standard of the Exche- 
er. And whoſoever ſhall Buy or Keep any other Weight or Meaſure, 
Wereby any Thing is Bought or Sold, ſhall forfeit for every ſuch Offence 
3 8 being thereof Lawfully convicted by the Oath of One Witneſs before 
« fuſtice of Peace, or Head Officer in Cities, &c. to be Levied by 
Diſtreſs ; and in Default of Diſtreſs They may Commit the Offender to 
riſen till Payment. 

by the 22 Car. 2. chap. 8. Water-Meaſure as to Corn or Grain, 

ound or Unground, or Salt, is Declared to be within the Statiie 
q be 16 Car. 1. chap. 19. And if any Sell any Grain or Salt, or 
* Thing, that is Bought or Sold by any other Buſhel or Meaſure 
an what is agreeable to the Standard in the Exchequer, commonly 
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eal'4 Wincheſter Meaſure, He ſhall Forfeit for every ſuch. Offence, 
t be Levied bj Hiſtreſ SC. 


Mayors and all other Officers permitting the Uſe of any. ot ber J, 
ſure, 2 that upon Complaint 2 2 puniſh according to che Sar, fi A 
pon ee by Preſentment or Indictment, at the Quarter. Se Wl .. 
oft l WOG.. | N : | A 
0 85 that hath the Toll, or Profit of the Market where no Tt y it 
ought to provide one Meaſure of Braſs, and chain it in the Publich jj. 8 
tet Place, on Penalty of Five Pounds. 1 
Confſlablor may Search and Examine F any nſe other Meaſures, & . 4 
and 7 * the Offender at the next Seſſions. 3 15 

B) the 22 & 23. Car. 2. chap. 12. They that Sell or Buy Corn y by 
Salt cet bout Meaſuring (if required) or in other Manner than h 
the 22 Car. 2 chap. 8. ſhall Forfeit, beſides the Penalty of 40s, J. . 
the Corn or Salt, or the Value rue to the Perſons Complainin, * F 
the Proof to lie upon the Perſon Accuſed by Oath of One Witneſs un“ 7 
He did Buy the ſame according to This or the ſaid former Act, or eſen Wil ;1; 
Forfeit as by the ſaid Former Act is Directed. ” 

pine 


() Dalt. 


cha p. 112. p- 


248, 249. 


(0) Dalt. 
cha p. 113, p. 
250. 


be by Fine, Sc. upon Indictment; notwithſtanding a Pun 


[See the 1 Ann. chap. 15. Concerning Water-Meaſure, 5 & 61 
M. chap. 7. 9 & 10 W. 3. chap. 6, &c. Concerning the Meafur 
of Salt. 2 V. & M. Sefſ. 2. chap. 14. Concerning the Meaſure d 
Wine and Other Liquors; 11 W. 3. chap. 15. Concerning the Mex 


ſure of Ale and Beer by Retailers of it. 8 Ann. chap. 18. 1 Gen, =4 
chap. 26. 5 Georg. chap. 25. Concerning the Aſſiſe of Bread. 7 Fl, Ve 
chap. 7. 43 Flix. chap. 14. Concerning the Aſſiſe of Fuel. 9 in WW Eh 
chap. 15. 10 Ann. chap. 6. Concerning the Aſſiſe of Billet, &«c. u j7,, 
the Meaſure of other Things, See Dalton and Nelſon, Tit. Weight Dogs 
and Meaſures. ] hy 
But notwithſtanding the Statute of Magna Charta, G c. There ar Cour 
" Two Kinds of Weights uſed in 1 and Both warrantable H , 
Cuſtom, ('viz.”) Troy Weight and Averdupois. Troy Weight comming 
12 Ounces to the Pound and no more; by which are weighed Go (2, 
Silver, Pearl, Precious Stones, Silks, Ele&uaries, Wheat and Gran WW >;3; 
and all Liquors; [See the 51 H. 3. 31 Ed. 1. 12 H. 7. chap. / 
Averdupois ( Aver du pois, To have Weight) hath 16 Ounces to h en. 
Pound, and is confirmed by the 27 Ed. 3. chap. 10. By which WF iz, 
weighed all Grocery Wares, and all Commodities whereof cou 1,y,; 
Refuſe, as alſo Copper, Tin, Iron, Lead, Sc. Fleſh, Cheele, 0:8 Oe 
Here Twelve Pounds over are allow'd to every Hundred. So d . 
Hundred and Twelve Pounds make a Hundred Weight, Fiſty WWE s;;;; 
Pounds make Half a Hundred, and Twenty Eight Pounds mae WP Fu 
Quarter. » And ſo in many Places and Counties there are ls FO 
ent Meaſures of Corn and Grain; and the Buſhel in One Place is "WW be. 
ger than in Another. I cannot well account for the Lawfvlnels off 
ſince Cuſtom or Preſcription is not allow'd to be good againſt a a [See 
tute. But it is generally praQtis'd without Reſtraint, From th. e- 
the Statutes before-mentioned You - may infer that We bave 6 Steals 
Different Meaſures, (bis.) One for Wine, One for Al? and 6 Into th 
One for Corn. In London there is a Difference betwixt Ale and I. haviou 
"Meaſure, 25>: {tt 4 WB gt Ab} 10 ON) N 0 any 
The. Puniſoment for Selling by Falſe: Weights and Meaſures fer, 
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4 pointed by the Statutes abovemention'd; becauſe it is an Offence 
at Common Law. [See of the Clerk of the Marker," Book 1. chap. 7. 
Aud fee Of Actions on the Caſe, Book 4. thap, .] 
N ieee Sas | . Nei wy An (la oe 
i 7. Deſtroping the Game is an Offence againſt publick Trade, as 
it promotes Idleneſs in the Ordinary Sort of People, taking them 
away, from Their Proper Profeſſions and Callings. 

By the 1 Jac: 1. Chap. 17. Every Perſon Convifted by 'T'wo Witneſſes 
n Oath before Two or More 0 in of the Peace to Have Kill'd or 
Taken any Pheaſant, Partriage, igeon, Duck, Heron, Hare or other 
Came, &e. ſpall be committed to Priſon without Bail unleſs He imme- 
diately Pays to the Uſe of the Poor, where the Offence was committed, 
o He ton Apprebended, 208. for Every Fowl, Hare vr Egg ſo taken 
and Deſtroyed, & c. [See the 7 Fac. 1. chap. II. | 

Iy the 22 & 23 Car. 2. Chap. 25. Lords of Manor, or other Roy- 
alties, not under the Degree of an Eſquire, may by Writing under their 
Hinds and Seals Authorize Game-keepers to frſe Guns, Dogs and En- 
inet, for taking of the Game. And ſuch Game-keepers, and others, 
may by Warrant from a Tuſtice of” Peace ſearch the Houſes of Perſons 
ſiſpeed to keep ſuch Guns, Dogs, SC. or Engines, and ſeiſe them t9 
the Uſe of the Lord of the Manor, or Deſtroy them. 

Perſons not having an Eſtate of Inheritance, in their Own or Their 
Wives Right, of 100 1. per Annum, or for Life, or Leaſe for Ninety 
Nine Tears of 150 l. per Annum ( other than the Son and Heir of an 
Eſquire at Leaſt, or Owners and Keepers of Foreſts, Chaſes, Parks or 
Warrens, &c.) are Declared to be Perſons not Allow'd to keep any Guns, 
Dogs, Engines, &c. | 

by thez & 4 W. & M. chap. 10. If any Perſons ſhall unlawfully 
Courſe, Hunt, Take in Toyls, Kill, Wound or Take away any Deer in 
any Foreft, Chaſe, Purlieu, Paddock, Wood, Park, &c. without the 
( vnſent of the Owner, or be Aiding therein, and ſhall be convicted by 
Cmfeſſion, or the Oath of One Witneſs, before a Fuſlice of Peace, 
pere the Offence ſhall be committed, or the Party Apprebended within 
% Trerlbemont h after the Offence done, He 1 forfeit for every ſuch 
Hence 20 I. and for every Deer wounded, taken or Kil'd 30 l. to be 
levied by Diſtreſs, &c. and in Default thereof, the Offender is to be 
Impriſon'd for a Tear, and ſet in the Pillory for an Hour, &c. 
| Conſtables, &c. by a Fuſtice's Warrant, may Enter and Search the 
Horſes, or other Places, of ſuſpected Perſons; and if any Veniſon of 
Kine of Deer, or Toyls be found, They ſhall carry the Offender before 
Juice Peace; and if be do not give a Good Account how he 
came by them, &c. be ſhall be ſubje& to the Penalties for killing 


Deer, 


[See the 5 Georg. chap. 15. For making more effectval the 3 £ 4 
„. chap. 10. and For Diſcovery and Puniſhment of Deer— 
tealers, Concerning the Writ of Certiorari to Remove Convictions 
ita the Courts at Meſtminſter, &c. and the Bond for the Good Be- 
"ariour 3 and Concerning the Puniſhment of Keepers or other Oflicers 
M. Foreſt, Sc. for Killing or taking away any Red or Fallow 
er, or being aiding therein, without Conſent of the Owner or 2 
TION gem Lies 1 — 0 
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fon chiefly Intruſted, c. and of Deſtroying Pales, Walls of ay 
Park, c. See alſo the 5 Georg. chap. 28. concerning Tranſpim 
tion of Deer-Stealers convicted upon Indictment before Juſtices qr 
Gaol-Delivery, for Entring any Park, Paddock or other Tn, 
Ground, where Deer are vſually kept, and wilfully wounding c 
Killing any Red or Fallow Deer there, c. | 


By the 4 & 5 W. & M. chap. 23. Conſtables, &c. by a Fuſtite 
Penie's Warts: may and are 2 to Enter ond "Rd, 
of ſuſpectrd Perſons not qualified and if Any Game ſhall be fim 
there, The Offender ſhall be carried before a Fuſtice of Peace, and I 
be do not give 4 Good Account how he came thereby, he ſpal j, 
convicted of ſuch Offence by the ſaid Fuſtice, and forfeit for eien 
Hare, Partridge, &c. or other Game, not under 5 8. nor above 203 
the One Moiety to the Informer, the other to the Poor of the pri 
where, & c. and to be levied by Diſtreſs and Sale of Goods; and fi 
want of Diſtreſs to be Committed to the Houſe of Correction for any Tin 
not exceeding a Month, nor leſs than Ten Days, there to be whip'| ant 
kept to Labour. 
If Any Perſon not Qualified by Law do keep or Uſe any Im, 
Greyhounds, Setting Dogs, Lurchers, Ferrets, Hays, Nets, Timmel, 
Lows-Bells, Hare-Pipes, Snares or other Inſtruments for Deſtructin 
of the Game, and ſhall be Convifted as aforeſaid, he ſhall be Sue 
to the Pains and Penalties aforeſaid. [See the 5 Ann. chap, 14, 
infra. 
1% Peres, whatſoever ſhall keep any Net, Angle or other Engin 
for taking Fiſh, other than the Makers and Sellers thereof, or tle 
Owner or Occupier 7 a River or Fiſhery. And the Owners of River 
and Fiſheries, and ſuch as they ſhall Authorize, may ſeiſe and bk» 
to their own Uſe any ſuch Engine, which ſhall be uſed by, or be in the f 
ſeſſion of any Perſon whatſoever, Fiſhing in any River or Fiſhery wirlut 
the Conſent of the. Ozmer or Occupier. And Any Perſon whatſoever, 
Authorized by Warrant from a Fuſtice of Peace, may ſearch the Hf 
and other Places of Perſons prohibited and ſuſpected to have in tie 
Cuſtody any ſuch Engines. | See the 22 Car. 2. _ 25. For the fi. 
niſhment for taking Fiſh in ſeveral Waters; and Of Common of Pi 


car), Bool 2. chap. 2. | 


No Certiorari ſhall be allow'd to Remove any Conviction or other 
Proceedings concerning any Matter in this Act, unleſs the Party i 
convicted ſhall become bound to the Proſecutor in the Sum of 50 . 
with Sureties to pay the Proſecutor, within a Month after Convidio 
confirmed, full Cofts and Charges to be aſcertained upon Oath, 

Perſons Proſecuted for any Thing Done in purſuance of this A. 
may plead the General Iſſue, &c. and the Defendants may Recout 
Treble Coſts. | 

By the 5 Ann. Seſſ. 2. chap. 14. If any Higler, Chapman, Carr, 
Inn-keeper, Victualler, or Alebouſe-keeper have in their Cuſtody n 
Pheaſant, Partridge, Hare, Moor, Heath-Game or Grouſe, ect 
ſuch Hipler, &c. (unleſs ſuch Game be ſent by ſome Perſon Qual 
to kill the Game) (hall be carried before ſome Fuſtice where the 


fence was Committed, and upon View or Oath ſhall forfeit es 


my 


e fo. a e er 

or want thereof to be Deanna to N ea c2 56-54 I 

nſe.o 7 

2 3 for the firſt Offence, and Four Months pos ag Ke 
ene. | 

The Conviction is to be within Three Months after the © nei 

IF 5 | 4 pi 
ane e e ol 
eien Security, on Condi 4 4 1 1 P, ; of ang 7 +; N with 
2 A N. on to pay the Proſecutor full Coſts, within 
14 Days after 1 77 confirmed, or Procedendo granted, 

2a Fb. * £2 ; 1 Sell or Buy any ſuch Pheaſant, QCc. 
and 200 F ye 7 5 make Diſcovery of any Higley, &c. ſo as to 
Aron 5 of t 1h 1 N The Diſcoverer ſhall be diſcharged of the 
ſaid Penalties, and have the Bene fit of other Informers. 

If any 1 not 2/28 "if ſhall keep or uſe any Dogs or other Engine 
. 75 5 7 5 . W be Convitted by a Juſtice of Peace, 
10 al 9 . ; 5 ſhall forfeit 5 1. one half to the In- 
former, the other to the Foo, of the Pariſh, to be levied by Diſtreſs, &c. 
and for want thereof to be ſent to the Houſe of Cl 2 Ted 
I * of Correction for Three 
lonths for the firſt Offence, and Four Months for every other Of- 
fence. 

Fuſlices and Lords of Manors within their Re ſbecti ve Liberti 
ces pectiv ert 
ma 2 away a Pheaſant, XC. from Higlers or Perſons not Onli. 

1 2 may take away Dogs, Nets, and Engines to their own Uſe, 
N » on ang, of Manors may by Writing under their Hands and 
- & 58720 heir Game-Keepers to kill any Game. But if They 
l i poſe thereof without Conſent of their Lord, and ſhall be Con- 
<% Pant Nee of ſuch Lord, upon Oath before a Fuſtice of Peace, 
p py . Ay grain to the Houſe of Correction for Three Months to 

tr. 

oy 3 chap. 25. The Statute of the 5 Ann, chap. 14. is 
No Lord of a Manor ſball appoint more than O 

| ; We | ne Game-keeper 
view Moat wp; Power to Deſtroy the Game. His Name N 
ag ab i 4 e Clerk of the Peace; if not enter 'd or not Qualified 
* Big il Game, and yet ſhall deſtroy any Pheaſant, Partridge, 
bal N 55 or if any other Perſon, not qualified in his own Right 
® fuck - Expoſe 0 Sale any Pheaſant, SC. He or They ſhall / ih 
84. for B orfeitures as are inflifted by 5 Ann. on Higlers, Carriers, 
ö * 1 "i or Selling Game; ſuch Forfeitures to be recovered as 

If any Pheaſant &c ſhall be Found in on of an) 
| 1heaſant, &c. ſh the Poſſeſſion of any Perſo 
wed in his own Right to kill Game, The ſame 00 . 
Gua. to Sale, unleſs he was Entitled thereunto by ſome Perſon 
ns ring ſuch Game in the Night-Time bath the like Forfei- 
Driving and-Taki _—_ 3 
10 | ing any Water-Fowl, betwixt the 1ſt of July and 
9.0% 3 is a Forfeiture of 5 8. for every AA 53 the 
bore? me Witneſs before a Fuſlice of Peace; one Mojety to tte 
Ko e other to the. Poor of the Pariſh, to be levied by Diſtreſs, 

+ and for want of Diſtreſs to be committed to the Houſe of Cor- 

rection, 
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rection for any Time not exceeding a Month, nor leſs than 14 Dan 
) 


ſon to be a Game-keeper with Power to kill or take > Hare, Pheaſm 


there to be mbip d and kept to hard Labour; and the Fiſtice ſhal] cal; 


cage the Hays and Nets to be Deſtroy d in his Preſence. - 
Hy the 3 Georg. chap. 11. No Lord of a Manor ſhall appoint am ber 


Partridge, &c. unleſs fuch Perſon is Qualified according to Lam, or j, 
truely a Servant to ſuch Lord, or be immediately employ'd to kill the 


Game for the ſole Uſe of ſuch Lord: And no Lord ſhall Authorize ; N 
Perſon not qualified by Law, to keep any Dogs or any Engine to fil { ag 
Game; upon Penalty that the Perſon not N or not truly a &. Way 
vant, or not immediately employ'd to take or kill the Game as aforeſail Oc. 
or acting under Pretence of a Deputation Granted to him, when not qu: lance 
lified, ſhall incur ſuch Forfeitures as are inffi ted by the 5 Ann, chay, 14 ind! 
9 Ann. chap. 25. N - 
] ar 
See 11 H. 7. chap. 17. Concerning the Forfeiture of 10 J. f Cotta 
king Pheaſants or Partridges with Engines, and Killing or Takin Eve. 
away Hawks. 15 H. 8. chap. 10. For Tracing Hares in the Stor. tte ! 
24 Elis. chap. 20. For Killing Pheaſants and Partridges in the that 
Night; and the Forfeiture of 40 s. for Hunting with Spaniels in Ibis 
Standing Corn. os 
an 
8. Concerning the Deſtruction of Corn, Wood, &c. <> 
By the 43 Eliz. chap. 7. If any ſhall be convicted by his own C Nu 
Feſſion, or one Witneſs upon Oath, before one Fuſtice of Peace, to hay Th 
cut or taken away any Grain Greww'ng, er Fruit trees; Robb'd any (1 Comm 
chard or Garden, broken any Hedges, Pales or other Fences, | See | al A 
Georg. chap. 15.] cut or ſpoiled any Woods Standing, &c. or been ut ol ; 
ceſſary thereunto, He ſhall pay the Damages, or be committed to the Cit {3th 
ſtable to be whip'd, [See 22 C 23 Car. 2. chap. 7. Concerning tit wel 
rag of Plantation of Trees .] nd Ws. ws t 
By the 1 Georg. chap. 48. If any Perſon ſhall Deſtroy or Spoil an 
Ti * Fruit Trees or deter Ball The Perſons Dade fr ira 
receive Satisfattion from the Inhabitants of the Pariſh, to be levied YA 
by the 13 Ed. 1. for Hedges and Ditches overthrown. And ary To Wi: | 
Fuſtices on Complaint ſhall commit the Offender to the Houſe of Or en 
rection, &c. [See 6 Georg. chap. 16. To Explain and Amend tit Fab. 


Of Offences 
azainit the 

Health and 
Eaſe of the 


King's Peo- 


ple. 


(>) 2Inſt.272, the King's Land, or the Highways, or Common Rivers, or 92 aces ( 
2 Roll. Abr. mon Streets of a City, &c, Endeavouring to make that Pri ; 
$2,137 Ge. which ought to be Publick. [See Of Purpreſture under Tit. Diſ 


former Act.) 47S 
12 * Common of Paſture, Book 2. chap. 2. and of Arſon, Boot; bis 
chap. 1. 
Theſe are the Chief Offences againſt Publick Trade. 


4. There are Offences againſt the Health and Eaſe of the Kinz's Per 
ple; which are Nuſances, (from Nuire, To Hurt) of Several > 
and Kinds. 

A 2? Nuſance, Particularly ſo call'd, is where One encroaches 00 


ſin, Abatement and Intruſion, Book 2. chap. 4.] But Theſe are 
accounted Nuſances, (vis.) When One erecteth a Wall, £9c. or © 


any Thing upon his own Ground, to the unlawful Hurt or _ C 


a „ 
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ce. of "His Neighbour ; or maketh Annoyances upon Common 
Ways, By Lozs, Blocks, Hedges, Gates, Dunghils, Pales, Ditches, 
Carrion, c. by Stopping or Turning Waters out of their Right 


Courſe, Straitning the Paſſages, Gr. and ſometimes a Nuſance may 


de committed by neglecting to do a Thing which the Common Good 
Requires, or by Suffering or not Suffering. 
Nuſances are either 4 Publick, Common or Private. Publich 


azainſt the whole Kingdom ; Common againſt all that paſs that 


way 3. Private, agatnſt a particular Perſon as to His Houſe, Mill, 
Gr. But Nuſances are uſually Divided into Common or Private Nu- 
ſfinces only. Common, ſuch are Annoyances in High-ways, Bridges 
and Publick Rivers; Diſorderly Ale-houſes, Bawdy Houſes, Gaming- 
Houſes, Stages for Rope-Dancers. Mountebanks, Sc. Brewing-Hou- 
ks and Melting Houſes for Candles erected in inconvenient Places, 
Cottages and Inmates. [See the Startes, infra.] Common Scolds, 
Eaves-droppers, Fc. Private, ſuch are Nuſances by Stopping up 
the Light of another's Houſe, Building a Houſe ſo near to Mine, 
that the Rain which falleth from that Houſe, falleth upon Mine. 


This may be juſtified by Cuſtom in London by Buildings on the & 


01d Foundation to any Height, Every Man muſt have Light and 
an Wholeſome Air. Therefore If a Lime-kiln 1s built ſo near to me 
that the Smoke thereof is Offenſive to me; or if a Hogſty, c. is 
built ſo near to me that the Smell is ungrateful or Infectious; It is 
a Nuſance, and an Action lieth. | 

There muſt be an / Indictment at the Suit of the King for all 
Common and Publick Nuſances, Incroachments, Purpreſtures, and 
all Annoyances upon High-ways, tho? It is but a Common Foot- 
Way; and the Party may be Fined and Impriſon'd. For here no 
One ſhall Have an Action of the Caſe ; for the Law avoideth Multi- 
picity of Suits ; becauſe if one might have an Action, all Men 
might have the like. Therefore the Indictment muſt be Ad Com- 
une Nocumentum Omnium Ligeorum Domini Regis, not to the 
Damage of Private Perſons, or to Inhabitants of ſuch a Town, Sc. 
Upon which Account, If a Private Way is ſtraitned, There can be 
00 Common Nuſance. * A New Dove-Houſe erected cannot be a 
mon Nuſance, or be indicted as ſuch, [But ſee the 18 Ed. 2 the 
datute For View of Frank-Pledge.] tho' perhaps the Owner may be 
lable to an Action of the Caſe at the Suit of the Lord of the Ma- 
Dor for Erecting ſuch a Houſe without His Licence, to the Prejudice 
is Dove-houſe. For Common Nuſances 4 The Law hath pro- 
ded an apt Remedy in the Turn or Leet. But if one has a parti- 
ular Damage, as if he and his Horſe fall into a Ditch that is 
ade Overthwart the Way, Sc. he may have an Action of the Caſe 
or his particular Damage upon a Common Nuſance. “* An IndiQ- 
at will not lie for a Private Nuſance; but one may bring his 
Ton for it to Recover Damages, and to have Judgment that the 
lande ſhould be Removed. But both in Publick and Private Nu- 
3 One may juſtify the Removing of Them himſelf, [See of Re- 
8 Suit, Book 4. chap. 3. and of Actions on the Caſe, Pook 

4. | 
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„ Dofinitun in jure Reprebatur. 2 Inſt, 340, 597. 4 Inſt. 115, 7 Rep. 45 


(40 2 Inft; 
405. 


(7)3 Inſt. 23 . 
9 Rep. 545 
58. 

5 Rep. 101. 


4 


Dune. A br. 
1735 174. 


1 Inſt. 56. a. 
1 Roll. Abr. 


391. 
1 Vent. 203. 


(t) 2Cro. 382, 
490. 

2 Roll. Abr. 
138,139, cout. 
5 Rep. 104. 

1 Cro. 548. 


(«)1Inft.56.a. 
5 Rep. 72. 


(x) 5 Rep. 
101. 

9 RCP. 54.55 
2 Roll. Abr. 
83, 84, 144, 
145. 

Finch, 189. 


H. P. C. 
146. | 
Dalt. ch. 7. 
P. 335 44-4 


(z) 8 Rep. 32. 
9 Rep. 87. 
Dalt- ch. 7. 
p. 30. 


(4) H. P. C. 
146. 


(5) H. P. C. 
147, 148, 
149, 150. 
Dalt. ch. 7. 


P- 32, 33 


c) 2 Roll. 
Abr. 84. 
Dalt. ch. 7. 


P- 33» 


| ſing of Alehouſes, See the 5 C 6 Ed. 6. chap. 25. 3. Car. I. chap. 


(4) 2 Inſt. 
740. 


the King for every Erection or Converſion, and 408. a Month ſo log! 


A Common Scold (Communis Rixatrix) is a Common Nuſa 
and is puniſhable by being put into a Ducking-Stool. 

There are ſome Nuſances puniſned by Statutes ; as Nuſancez in 
High- ways, by Diſorderly Alebouſes, Cottages, Fireworks, Untana. 
able Undertakers by Publick Subſcriptions, &c. 

1 Of High-ways. | | 

[See the Statutes concerning High-ways, Book 1. chap. 7, Tit. gu. 
veyors of High-ways. ] 

2. Nuſances Relating to » Inns and Alebouſes, are where jj, 
Owner uſually and knowingly Harbours Thieves, Idle Rogues wy 
Vagabonds, or where the Owner ſuffers frequent Diſorders in jj 
Houſe, or where One ſets up a New Ian or an Alehouſe where ther 
is no Occaſion for one, or in an Improper or Blind Place in a Ton 
or remote from any Town. At the Common Law the Owners of (yg 
a Houſe may be Indicted and Fined. 

It is not fit that Bailiffs or Sergeants ſhould be allow'd to keep ſyh 
Houſes, [See the 22 & 23 Car. 2. chap. 20. F. 9. 

The True Uſe of Inns and Alehouſes = is for Lodging and Relj 
of Travellers. [See 1 Fac. 1 chap. 9.] Therefore if an Inn-keey 
or Alehouſe-keeper Refuſes to Lodge a Traveller, or to find Hin 
Victuals for His Money, He may be Indicted, or the Party may hat 
an Action of the Caſe againſt Him. 

At Common Law it was lawful for _ Perſon to ere an In 
without Licence, To Receive Travellers. But as Alehouſes mult. 
plied and were too often uſed to Diſorderly Purpoſes, * So ſever; 
Statutes were made for the Regulation or Suppreſſion of them; 
which Statutes Generally concern the Grant of Licences to then, 
the Puniſhment of Diforders in Them, or the Duty of Officer: in 
putting thoſe Statutes in Execution againſt them. Inn-keepers ar 
equally Concern'd in thoſe Statutes with Alehouſe-keepers, exceyts 
to the Licence. For an Inn-keeper is not Required to have a Li 
cence ; (Qu.) © the keeping of an Inn being no Franchiſe, but: 
lawful Trade. But for Diſorders in the Houſe an Inn may be ſup 
preſſed as well as a Common Alehouſe. 
Concerning Inn-keepers, See 21 * 1. chap. 21. and for Lice: 


For Puniſhment of Diſorders in Inns and Alehonſes. See 1 Fat. l 
chap. 9. 4 Fac. 1. chap. 5. 7 Fac. 1. chap. 10. 21 Fac. I. chip. | 
1 Car. 1. chap. 3. : | 

3. 4 Cottages are eſteemed to be Neſts for idle Perſons, Thies 
Stealers of Wood, c. and prejudicial to the Education of Lou 
Therefore, 


By the 31 Eliz. chap. 7. No one muſt Build or Convert 4 Bull 
to a Cottage for Habitation, unleſs He lay to it Four Acres of Freclull 
Land of Inheritance to be Occupied with it; in pain to forfeit 101.10 


He continues the ſame. 

And no Owner or Occupier of Any Cottage ſhall ſuſer Any [mates 
or more Families than One, to Inhabit therein, in pain to forfeit 101 
Lord of the Leet 10. s. a Month. 


Hence 
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— 
Hence we may obſerve that a Cottage (Sax. Cote) is a little Houſe 
or Habitation, without any Land belonging to it. 
This Statute does not extend to- Houſes that are Copyhold, (e) : Bult. 
zur Four Acres of Ground holden by Copy or for Life or Lives, 2c. * 

or for any Number of Years, will not be ſufficient to make it a „ als 
[awful Cottage. And the Four Acres in Fee-ſimple or Fee-tail 2 Roll. Abr. 
muſt lie near the Cottage, and be Occupied therewith, ſo long as the 
Cottage ſhall be inhabited. | rr TONS) 

Neither does this Statute extend to Cottages in Cities, Boroughs, 
irMarket-Towns, or to thoſe provided for Labourers in Mines, 

Quarries, or for Sea-faring Men, or for a Keeper or Warrener, ſo 

kn as They Dwell therein; or for a Shepherd or Herdſman, or 

1 Cottages heretofore made for Poor and Impotent Perſons, nor 

6 Cottages to be Erected by Order of the Juſtices of Aſſiſe, or of 

the Peace, for Poor and Impotent People; who may alſo Place In- 

fates or more Families than one in a Cottage. ¶ See the 43 Eliz. 

chap.” 2. 

That 3 of the Statute concerning Inmates, extendeth "to. 

Cottages only, 'and to Cottages having four Acres of Ground, 'or 

more, laid to Them, as. well as to Others having no Ground at 

all; as: alſo to Inmates in Cottages in any City, Borough or Mar- 

ket Town. For Crowding in One Houſe may be very Dangerous in 

Time of Infection. # Cottages cannot by this Statute be pulled down; G 2 Inft, 
yet the Execution of the Penalty will work the defired Effect. [See 74 

fitchin 92. who are to be accounted Inmates.) pe 

New erected Cottages within the Memory of Man, tho' they have 

dur Acres of Ground laid to Them, ought not to Common in the 

Vaſtes of the Lord. © FE Fs 

{See for the further Expoſition of this Statute of the 31 Els: 

bep. 7. the 2 Inſt. 736, Oc] BEE es 


4 Of Fireworks. | 
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Hy the 9 & 10 W. 3. chap. 7. To Make or Sell any Fire- Works, 
ir Squibs, &c. or To permit Any FireWorks to be caſt out of a 
lune into Any publick Street, &c. or to Throw, or to be Aſſiſting 


g 2 Any Fire Mors in or into any Street, is a Common 
Ulance. 5 


5 Of Unwarrantable Undertakers by Publick Subſcriptions, KC. 


y the 6 Georg. chap. 18. (commonly call'd the Bubble- Act) 
I unwarrantable Undertakings by Publick Subſcriptions, Receipts, 
ſignments, Transfers, Kc. are Deemed Publick Nuſances. | See 
VE Premuni re, ſupra. |] | | 


This is a Summary of Our Criminal Laws or Pleas of the 
| 0 and an Account of the Prniſhments for Offences, whether 
= or not Capital, It would be Endleſs to mention every 
" Offence that is puniſhable by a Juſtice of Peace, Gc. I proceed 
frefore to the Fourth and: Laſt Object of Our Laws... ; 


The End of the Third Bock. 
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Of the Courts of Juſtice, or Ju 
diction of Courts. 


n. 1 2 — — 
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CHAP. L 


OF a Court, and of the ſeveral Kinds of Courts, vid 
are of the Largeſt Extent, (viz.) The Parliament, Th 
| Privy Council, The Court of the Lord High Stewal 
The Chancery, The King*s-Bench, The Common lu 
The Exchequer, The Court of the Conſtable and Mer 
ſbal, The Admiralty, The Court By Commiſſun, h 
Vertue of the 28 H. 8. The Aſſiſes, The Quan 
Sefſeons, The Sheriff's Turn, The County-Coutt, 
Hundred-Courts, Courts-Leet, Courts-Baron, Ancin 
| Demeſne Courts, The Courts of Coroners, The Cour: 
of Clerks of the Markets, Pie-powder Courts, Of th 
Courts of the Commiſſioners of Sewers, Commiſſunn 
of Barkrupts, Commiſſioners for Examination of Wi 
| meſſes, Foreſt-Courts, The Eccleſiaſtical Courts, u 
Courts Chriſtian. 


HE Fourth Object of our Laws are the Courts of Juſtit 
* for the Relief of the Perſons that are injur'd, for the & 
| 1 curity of their Eſtates, and for the Puniſhment of Cn 
and Offences Committed by Them. I purpoſe to treat of tht 
| Courts in the five following Chapters. The firſt whereof f 
| deſcribe what is a Court, and the ſeveral Kinds of Our Cour 
which are of the Largeſt Extent, that have Power throughout I 
land, and are not confin'd to one particular County or Preci 
The Second ſhall ſet forth the Courts that are Particular, Lim 
or Exempt Juriſdictions. The Third ſhall ſhew what Remmi 
there may be without Suit in Court. The Fourth ſhall Deſcribe i 
General the Proceedings in Civil Cauſes; and the Fifth the l. 
geedings in Cauſes Criminal. 


I 


— — 


The King may create a Court of Law, and appoint Judges (£61 Rep it 
2 2 2 $a b. 
4 Court (Curia, d Curd) is a Place where Power is Judicially Ad- — 


niniſtred. FL riſdifion is the Right by which that Power is admi- 

niſtred, * To uſurp a Juriſdiction, and by Colour thereof to Im- () 10 Rep! 
priſon Another, 18 puniſhable. [See Magna Charta, chap, 29. ] All 74. | 
the Courts of Judicature -are call'd the King's Courts, as all our 

Laws are call'd the King's Laws. And theſe Courts are either of 

record or Not of Record. ; 

A Court of Record is That which hath Power to Hold Plea ac- (3): Inſt. 260 
cording to the Courſe of the Common Law, of Real, Perſonal and 1 ap 
Mixt Actions, where the Debt or Damage may be 40s. or Above, ; Int. f. 
and where it may hold Plea of Treſpaſſes Ji & Armis; and whoſe 3 Rep. Prof. 
Ads and Memorials of the Proceedings in the Courts are in Parch-? Roh. Ars 


ment, The Rolls, being the Memorials of the Judges, are of ſuch 1 


Uncontroulable Credit, That They admit of no Proof to the Con- 
trary, inſomuch that they are to be tried only by themſelves. + For 
otherwiſe there would be no End of Controverſies. But yet during 
the Term, wherein any Judicial A& 1s Done, The Roll 1s alterable 
in that Term, as the Judges ſhall Direct. When the Term is paſt, 
then the Record admitteth no Alteration or Proof that it 1s falſe in 
any Inſtance. To a Grant by Letters Patents under the Great Seal 
You cannot plead that there 1s No ſuch Record, but as it 1s a Con- 
veyance, One may deny the Operation of it, or ſay that there is 
no ſuch Grant, or that the King had nothing in the Thing Granted, 
Oc, If the Judges do err, a Writ of Error lieth only from a Court 
of Record, Theſe Courts of Record are created by Parliament, 
Letters Patents or Preſcription. 

A Court, * Nor F Record, is either where it cannot hold Plea of (&) 1 Inſt. 

Debt or Treſpaſs, if the Debt or Damages amount to 40. or of 1b. 118. 
Treſpaſſes J & Armis ; or where the Proceedings are not according 2 Inf. 371, 
to the Courſe of the Common Law, and where the Acts of Court 312. 
are not Enroll'd in Parchment; as in the County-Court, Hundred- 
Court, Court-Baron, Ecclefiaſtical Court. Here the Proceedings 
may be Demied and Tried by a Jury ; and upon the Judgment of 
ſuch Courts a Writ of Error lieth not, but a Writ of Falſe Judg- 
ment or an Appeal. | 

N hat a Court that is not of Record cannot 1mpoſe a ? Fine () s Rep. 38. 
or Impriſon. | 43s 

Some Courts may Fine but not Impriſon; as the Leet. Some XP: #3: 
may Impriſon, but not Fine; as the Conſtables at the Petit-Seſſions, 
for an Aﬀray made in Diſturbance of the Court. Some Courts can- 
dot Fine or Impriſon, but Amerce; as the County-Court, Hundred- 
Court, Court-Baron, G c. Some Courts cannot Fine, Impriſon or 
Amerce ; as the Eccleſiaſtical Courts. But the Courts of Record at 
Veſtninſter, Gc. may Fine, Impriſon and Amerce, as the Caſe re- 
qures, [See Of the Admiralty-Court, poſt.] 


1 Some 


— 
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9 Nemo Poteſt Contra Recordum Veri ſicare per Patriam. 2 Inſt. 380. 
+ es ſunt Peritatis & Vetuſtatis Veſtigia. 1 Inſt. 118. a. 
*pedit Reipublice ut fit Finis Litium, 1 Inſt. 303. &. 6 Rep. 45. 
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(=) 4 Init, Some Juriſdicions are Eccleſiaſtical, ſome Temporal. Oy, 
oo ſome be Primitive or without Commiſſion, ſome Derivative and . 
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legated by Commiſſion; Some to Enquire, Hear and Detergjy, wi 
ſome to Enquire only; and ſome are Guided by One Law, and m i ou 
by Another. Lack "ES in 
In every Court there muſt be a Judge, Plaintiſf and Dy, 
dant. Sergeant, Counſellors, Regiſters, Attorneys, &c. may be . 5 
+ ſiſtants. . 19 5 a ; Wo 4,24 : | 
A Fudge is a Perſon appointed by Publick Authority with Ju; Err 
(n) 1 Inft. 56. diction. To Him it 3 eſpecially to Judge what is a Nef Mil 
b. 39. b. þJe Time, Cuſtom, Fine, &c. and not to a Jury. He cannqt 4H 
: 4 Abr. Excepted againſt or Challenged, or Regularly have an Adi chaf 
$78. brought againſt Him for what He doth as Judge. [But See te il . A 
: Dany, Abr. 21 Car. 2. chap. 2. F. 12. or the Habeas Corpus Act.] But He out in 
179. 31 | P. ant >. b 
Co) rInft.294. Dot to be Judge in His own C auſe, except in Caſe of Neceſſity. He (or 
„1 is to be of Counſel with 7 Priſoners. And in all Caſes the King Sean 
3,22 doth judge by His Judges [See 20 Ed. 2. chap. 1. 18. Ed. 3. K. iſ 
2 Roll. Abr. The Plantiff ( Querens, * Actor, is He that calls the Defendant or 
7702. 158, to Trial. In ſome Criminal Cauſes He 1s call'd the Informer, The » 
186, 187. Defendant 1 ee Reus, is He againſt whom the Action 9 * 
4 Inf. 70. 71. Information is Brought. © 2 f 
(4) 2 Int. A Serpeant at Law, (Serviens ad Legem Sergeant Counter or 1 ſe ber 
214-422,563, Sergeant of the Conf, Is the Higheſt Degree taken in the Law, «i 1; 
7670 968. that of a Doctor in the Civil or Canon Law. He is the Chief A. | 
3 Cro. 84 vocate or Patron of Cauſes, and is ſuppoſed to be the moſt Exrer: N 
2 Lev. 129. enc'd in the Law and Practice of the Courts. One Court, ( vis.) Ie 5 5 
Common Pleas, is ſet apart for Sergeants only to plead; yet they my * ' 
alſo plead in other Courts. Theſe are made by the King's Write 
rected unto Them, Commanding Them upon Great Penalty to tal th 
upon Them that Degree by a certain Day. But if One Refoſes z M 
cannot be Fin'd more than once. They ſhall be 1mpleaded only i 80 
the Common Pleas, as ſome ſay; but Others inſiſt that they may 7. . 
ſued in any Court of We wer, and that if they are ſued in ay 4e 
other Court, they may plead their Privilege to be ſued only there 33 H. 
[See Their Oath, 2 Inſt. 2 14. ] Of theſe, One, or More, are eſpecil * 10 
Ay call'd the King's Sergeants, to plead for Him in all Cauſes, eſe , ; 
cially upon Indi&ments for Treaſon, &. [See Their Oath Bid. and 1 
Met. 1. chap. 29. and for the Expoſition of that Statute, 2 uff. 213 | 
214, 215, He. ] | __ h "Wy 
(r2Toft.212, A Barriſter (heretofore call'd an Apprentice of the Law ) 1s | a h 
214,363,364, Counſellor Learned in the Law (Counſel being taken for Advice a! wi, 
Direction in Law) admitted to plead without the Bar, and there 08. , 5 


take upon Him the Protection and Defence of His Client. He is ad- 
mitted to this Degree without Oath ¶ See Weſt. 1 chap. 28.) It fs 
been queſtion'd, Whether an Action of Debt doth lie for a Counſel 
for His Fees againſt the Party that Retain'd Him. For His * 


— 


* 


1 | | 07! 
(m) Derivativa Poteſtas eft Ejuſdem Furiſdiftionis Cum Primitiva. 2 Inſt. 71. N. 
Max. i Finch 11. X SALA GIL NSGS 214 D i 4 ADA rd Rep. Il 
In Preſentia Majoris ceſſat Poteſtas Minoris. 2 Inſt. 26, 166. 4 Inſt. 7- 9 Fer“ 
(o) Aliquis non Poteſt Efſe Juden & Pars. 1 Inſt. 141. a. . 
Aliquis non Poteſt eſſe Fudex in Propria Cauſa. Ibid. 2 Inſt. 103. 8 Rep. 
(0) Aſtori incumbit Onus Probandi. 4 Rep. 71. 


Ch. 1. Laws of England. = 449 


Hmorarium quiddam, not mercenarium, as that of an Attorney or 
collicitor. Certainly, If it is upon a Special Retainer, The Action 
will lie. A Barriſter who conſtantly attends the King's Bench, &c. 
ought to. 1a the Privilege of being ſued in all Tranſitory Actions 
in Middleſex. 5 
3 A Regiſter is he that takes the Minutes and Acts of the Court, 
and Enters all the Proceedings. He goes under ſeveral Names in 
Courts, as / Preignotary, Proto-Notary, Clerk, Steward, &c, . Any (/ Terms of 
Error that Appeareth to the Court to be the Clerk's Miſpriſion or . 
Miſtake, may be amended at any Time. [See the 14 Ed. 3. chap. 6. (+) Finch, 
H. 6. chap. 3. 8 H. 6. chap. 12. 17 Eliz. chap. 7. 5 Georg, 2 228. 
chap. 13+] , 

An * Attorney at Law 1s he that at the Requeſt of Another ſtands («) 1 Init: 
in his Stead or Turn to manage his Cauſe for him, His Warrant! Intl. 21; 
(or Proxy) implies it. His Duty is to Follow the Advice of the Ser- Terms of the 
zeants and Barriſters that are Retained in the ſame Cauſe, and to anz, * 
carry on the Practical Part of it. * An Attorney is either General (x) Terms of 
or Hecial. A General Attorney is He that is Appointed by a General de Law, v. 
authority to manage all Affairs or Suits; as the Attorney General of „ 
the King; who is uſually One of the moſt learned of the Barriſters, 1 Vent. 1. 
He and the Sollicitor General are made By Letters Patents _ din 
ſe bene Geſſerint. A Special Attorney is He that is imployed in one 
or more Cauſes, There are alſo at ſeveral Courts Attorneys at Large, 
and Attorneys Special belonging to one Court only. 3 By the Com- O) F. N. B. 
mon Law no one could appear by Attorney without the King's Writ . 
or Letters Patents; but was forc'd to follow his Suit in Perſon, by Law, v. At- 
Reaſon whereof There were but Few Cauſes in our Courts. But — 
lince ſeveral Statutes have provided That it ſhall be Lawful to ap- ey 
point an Attorney without any ſuch Authority to Enable him. One 
cannot make an Attorney * irrevocably ; for ſuch an Authority is of (=) Rep. 
ts own Nature Revocable. 25 

[See Of Infant and Ideot, Book 1. chap. 1. Of a Private Attorney, 
Tit, Feofſments, Book 2. chap. 3. 

dee Weſt. 1. chap. 29. For Deceitful Practice. 4 H. 4. chap. 18. 
33 H. 6. chap. 7. For Reſtraining The Number of Attorneys. And 
the 18 H. 6. chap. 9. 32 U. 8. chap. 30. 18 Elix. chap. 14. 4 5 
am, chap. 16. Of Filing Warrants of Attorney.] 


An Attorney may be compelled to act as one's Attorney. (Qu.) (0 1 Init 
295. a. 


—_ 


By the 3 Jac. 1. chap. 7. An Attorney, Sollicitor, or Servant to 
m. ſball not be allow'd any Fees laid om for Council or otherwiſe, 
* He hat h Tickets thereof ſigned by the Hand of them that Receive 
uh Fees, 

He ſhall alſo Give unto his Client true Bills of all Charges of Suit 
an His own Hand, before he can charge his Client with the Payment 
hereof, 

IF be Delays His Client” s Canſe for Gain, or Demands By his Fill 
Wre than His Due Fees and Disburſements, The Client ſhall Recover 
Gaſt kim His Coſts and Treble Damages; and be himſelf ſhall be for 

ver after Diſabled from being an Attorney or Sollicitor. 

. An Attorney ſhall not Admit any other to Follow a Suit in his Name, 
' pain that each of them ſhall forfeit 20 l. to be Divided betwixt the 
ng and the Party Grieved. 

| See 


(3) 1 Cro. 
425. 
3 Cro. 159, 
160 


o. 
1 Roll. Abr. 
17. 
(c) 2 Cro. 
520. 
1 Roll. Abr. 
17. ; 
2 Roll. Abr. 
593» 194 · 


(d) 1 Ventr. 


299. 
Hob. 177. 


* 


Ce) 1 Inſt. 


135. a. 
2 Inſt. 264, 


265. 
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See the 5 && g ly. 3. "chap. 24. An Act requiring PraQtifers of, 


Law to take the Oaths; and to ſubſcribe the Declaration therejh of, 
mention'd, under the Penalty and Forfeiture, as in the Statute; BW dhe 
Preminire made the 16 Rich. 2 chap. 3. 13 
An Attorney may be a Sollicitor for his Client in other Cout Ex 
as well as in the Court where he is Attorney; and a Promiſe to 7h Th 
Him fot it is Lawful: But in this Caſe he cannot ſue for His Peg * 
without a ſpecial Promiſe, as He may upon a General Retainer the 
the Court, where he is an allow'd Attorney. Alſo a * Sollicitor 4x Fas 
Inferior Rank, who ſollicits Cauſes for his Clients, may take I. i * 
compence, and take a Promiſe to be Repaid what he ſhall lay ou, the 
But if He Retains an Attorney to proſecute a Suit for his Client i 4 
the Court where he is allowed, who takes the Fees of him, In this Ter 
Caſe Action of Debt lies againſt the Sollicitor for his Fees, and Ex. ac 
pences Disburſed in the Suit; For the Contract was made betyin foll 
the Attorney and Sollicitor, not in the Name of his Client. * 
An Attorney hath a 4 Privilege to ſue and to be ſued only in the Jur. 
Court at Weſtminſter, where he Practiſes. But he ſhall not bat The 
this Privilege in an Action brought againſt himſelf and his Wife, & Len 
when he is ſued Jointly with others. If an Attorney is Execute Exc, 
or Adminiſtrator, He ſhall not be Allow'd his Privilege. He vil Cour 
not be forc'd to put in Special Bail; for tho' he is an Attorney a Lua 
large, He hath the ſame Privilege with the Clerks of the Courts; an Cour 
is ſuppoſed to appear de die in diem. When He is Plaintiff, He out 


may inſiſt upon Special Bail in all Caſes. [See the 7 & 8 IV. 3. chi. 
24. An Acc requiring PraQtiſers of the Law to take the Oaths, &. 
upon Pain of a Præmunire.] 

There are Inferior Officers likewiſe Attendant upon every Cour, 


In the. Higher Courts at Weſtminſter the Sheriff of Every County * 
ſuppoſed to Be preſent to Execute the King's Writs ; and the Ording Fo 
— TE Officer for Matters Spiritual; as to Certify Excommuni 1005 
tion, & c. a 
The Courts of Juſtice are open Four Times in every Year, call wh 
Term-Time; during which Time the Cauſes are Diſpatch'd. Ones — 
call'd Hillary Term, and begins the 23d of January, and Endeth the 970 
12th of February following; This Hath Four Returns. The Secon ny 
is Eaſter Term, which begins the Wedneſday Fortnight, or vevet whic 
teen Days after Eaſter Day, and Ends the Monday next after Aſt Com 
on- Day, and hath Five Returns. The Third is Trinity Term, he Citize 
ginning the Friday next after Trinity Sunday, Ending the edu this 
Fortnight after, and Hath Four Returns. [See the 32 Ul. 8. chap. 21 land: 
The Fourth is Michaelmas Term, which begins on the 23d of 08 the w 
ber, and Ends the 28th of November, and hath Six Returns. [SW 3 
the 16 Car. 1. chap. 6. ; be p 
But Note, That if either the Return Day, or Firſt or Laſt Da)“ Th 
the Term falls upon the Lord's Day, Then the Day following 5 U 72 
ken inſtead of it. The 
e In All Theſe Terms There are Dies non Furidici, ( Viz.) By. 
Lord's Day throughout the whole Lear; In Eaſter Term, Acer, Vit 
Day; In Trinity Term, St. Fohn Baptiſt, when it falls in 11 N 
Term; In Michaelmas Term, All Saints and All Souls Day; In » M, 


lary Term the Day of the Purification of the Virgin Mary. 
The Reſt of the Year is call'd the Vacation. = 


3 — — 
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But the High Court of Parliament, The Privy Council, the Court 
of Lord High Steward, and ſeveral Inferior Courts, do not Obſerve 
theſe Terms. Neither 1s the High Court of Chancery confined to 
Them. But the Courts of the King's Bench, Common Pleas, and 
Exchequer (the Higheſt Courts at Common Law) are confined to 
em. | 21 | 

Ng. Eſfſovin-Day (from Eſſoine or Exonnie, Excuſe) is Regularly 
the Firſt Day of the Term, but the Fourth Day after is allow'd of 
Favour; tho' every Term is to be accounted but as one Day to ma- 
oy Purpoſes 3 and therefore a Plea or Judgment on the Laſt Day of 
the Term is as Effectual as on the Firſt * of the Term. 

Hillary and Trinity Terms are Iſſuable Terms; becauſe in Thoſe 
| Terms the [ues (or Fads to be tried) are joyn'd, and the Records 
made up, That they may be tried at the Age,; which reſpectively 
follow each of theſe Terms. 

Now there are ſeveral Conrts, and ſeveral Sorts of them, whoſe 
uriſdiction extends or is diſperſed throughout the Kingdom, (vix.) 
The Parliament, The Privy Council, The Court of the Lord High 
Seward, The Courts of Chancery, King's Bench, Common Pleas, 
Exchequer, Of the Conſtable and Marſhal, The Admiralty, The 
Court by Commiſſion by vertue of the 28 H. 8. The Afjizes, The 
OQuarter-Sefſions, The Sherifſ*s Torn, The County-Courts, Hundred- 
Courts, Courts-Leet, Courts-Baron, Ancient Demeſne Courts, The 
Courts of the Coroners, Clerks of the Markets, Pie-Powder-Conrts, 
The Court of Commiſſioners of Sewers, Bankrupts, and for Exa- 
mination of Witneſſes, The Foreſt-Courts, The Eccleſiaſtical Courts 
or Courts Chriſtian. 5 


I, The I Parliament (from Parler la ment, To ſpeak the Mind Of the Par- 


lncerely) is the Higheſt, moſt Honourable and moſt Abſolute Court 
of Juſtice, Conſiſting of the King and the Three Eſtates. [See 1 E- 
liz, chap. 3. 8 Elis. chap. 1, Sc.] The Lords Spiritual (Two 
Archbiſhops and Twenty . our Biſhops, Who are call'd by Writ, and 
et there by Succeſſion in reſpect of their Baronies parcel of their Bi- 
bopricks) are the Firſt Eſtate, The Lords Temporal (Dukes, Mar- 
queſſes, Earls, Viſcounts and Barons, who ſit in Parliament in reſpect 
of their Deſcent or Creation) are the Second Eſtate. Every one of 
rhich being of full Age ought to have a Writ of Summons. The 
Commons are the Third Eſtate, whereof there are Knights of Shires, 
Citizens of Cities, and Burgeſſes of Boroughs. Theſe are Elected to 
ths Office by the People, and Repreſent All the Commons of Eng- 
land; every Member, tho' choſe for one particular Place, ſerving for 
tle whole Kingdom. They are call'd to Parliament by Foree of the 
lines Wrie of Summons out of Chancery, at leaſt Forty Days before 
the Parliament begins. | ; 

The chief Srarutes concerning the Eledion of Knights and Bur- 
{ſec to Parliament are as follow: 


By the 23 H. 6. chap. 15. The Sheriff after the Receipt of the 
Writ ball Deliver a Precept under His Seal to Every Mayor and 
Bailiff, of Cities and Boroughs, or to the Bailiff or Bailiffs, where 
10 Hayor ts, commanding Them to chooſe Members to come tn Par- 
Nonn lament ; 


(f) 1 Inft. 
109. b. 110. a. 
4 Inſt. 1, 2. 

1 Ventr. 324, 
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liament; and ſuch Head Officers ſhall Return ſuch Precept to the Sheri 
by Indenture bewixt Them of ſuch Election, and the [Sheriff ſhall male 
a Return of every ſuch Writ, and 5 the Return made by ſuch Head ( 
fers. Head Officer making a Falſe Return ſhall Forfeit 401. ty jj, 
Perſon choſen that is not Return'd. The Sheriff not making due Ret 
ſhall forfeit 1001. as by the 8 H. 6. chap. 7. 9 the Eledin 
of Knights of the Shires. [See the 8 H. 6. chap. 7. 7 08 V. z. chay, 
25. infra. | | | 

By 15 5 & 6 W. & M. chap. 20. No Officer of the Exciſe, or ati 
Perſon concern d therein, ſhall make any Intereſt, or Diſſade ay 
from Giving & Vote, for Members of Parliament, under the Pry]. 
ty of 1001. one Moiety to the Informer, the other to the Poor of the 
Parih where ſuch Offence ſhall be committed, and upon Convicin 
on any ſuch Suit, He is to be incapable of ever Exerciſing any G 


fice of Truſt under the King. 


[See 9 Ann. chap. 10. Where Officers belonging to the Poſt-Offce 
are reſtrain'd under the ſame Penalties. 9 Ann. chap. 11. Where Of. 
ficers concerned in the Duties upon Leather are Reſtrain'd. 10 An. 
chap. 19. Where Officers and other Perſons concerned in the Dutie; 
upon Sope, Paper, Striped Linens imported, Hackney-Chairs, Cards 
and Dice, £9c, are likewiſe prohibited, Ec. ] 


. By the 7 W. 3. chap. 4. No Perſon hereafter to be elected to ſeny 
in any County, &c. after the Teſte of the Writ of Summons to Par 
liament, or ordering of the Writ - of Election, or after any Place le. 
romes Vacant, ſhall Directly or Indirectly before His Election, Gin, 
Preſent or Allow to any Perſon, having a Vote, any Money, Entertain 
ment, Gift, Reward, or Promiſe or Agree to Give or Allow Rewanl, 
&c. to any ſuch Perſon, or to any ſuch County, City, Town, Horoigb, 
in General; upon Penalty to be incapable to ſerve as a Member. 
By the 7 & 8 W. 3. chap. 7. If any Perſon ſhall make a Return f 

a Member of Parliament contrary to the Laſt Determination in iis 
Houſe of Commons of the Right of Election for ſuch Place or of nur! 
Perſons than are required by the Writ, &c. The Party Grieved pl 
recover Double Damages with Coſts of Suit. Al Contracts and Secur: 
ties given to procure any ſuch Return are adjudged void. And it 
Perſon that makes ſuch Cola: &c. or Gives any Reward to procut 
ſuch Falſe or Double Return ſhall forfeit 300 I. one Third to the Ky, 
another to the Poor of the Place concerned, the other to the Infornt! 
with Coſts, &c. = Wu: 
By the 7 & 8 W. 3. chap. 25. There ſhall be Forty Days betuett 
the Teſte and the,Returns of the Writs of Summons. 
The Sheriff ſhall iſſue out Precepts to Cities, Boroughs, &c. Thret 
Days after the Receipt of the Writ to Elect Members. | See 10 G 11 
W. 3. chap. I. infra.] who are to proceed in Election in Eight Dj 
having given Four Days Notice at leaſt of the Day appointed ji 
Election. And for Election of Knights of the Shire, The Sheri 
ſhall bold His County-Court at the 85A Publick and Uſual Place in 
the County; and at the next County-Court proceed to Election, un 
the ſame falls out to be within ſix Days after the Receipt of ji 
Writ , and then He, or in his Dee Under-Sheriff, ſhall 91) 


. 
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mber of Clerks to take the Poll in bis Pre ence, or in the Pre- 
hav bis | [nder-Sheriff, or ſuch as he ſhall 1 . 3 8 F 5 
bey Clerk ſo appointed ſhall be ſworn by the ſaid Sheriff or Un- 
is Sberiß, Truly and Inaifſerently to take the Poll. And the Sheriff 
, Under-Sherilf ſpall appoint Inſpectors of every Clerk to be nominated 


) Where the County-Court hath uſually been held on a Monday, it ſhall 


Foery Officer, as aforeſaid, for every Wilful Offence contrary to this 
A, ſpall forfeit to every Party grieved the Sum of 500 l. 


Truſtees or Mortgagees are not capable of Voting, unleſs They 
ire in Actual Poſſeſſion. But the Cæſtuy que Truſt or Mortgagor in 
Poſſeſhon may Vote for the ſame Eſtate. [See 9 Ann. chap. 5. infra. 
Concerning Mortgages. 


To Go on with the Statute ; 

All Conveyances of Lands, &c. in order to Multiply Votes ſhall be 
void, and no more than One Vote ſhall be admitted for one and the 
ſame Houſe and Tenement. [See the 10 Ann. chap. 22 infra. 


No Perſon under the Age of twenty-one ſhall be admitted to Vote, or 
to be elected a Member. 
h the 10 & II W. 3. chap. 7. Sheriffs and other Officers muſt 
make their Returns in fourteen Days after the Election on Pain of 500 l. 
The Proper Officer of the Cinque-Ports, ſhall be allowed fix Days 2 
Delivery F the Precept after the Receipt of the Writ, notwithſtanding 
the 7 & 8 W. 3. chap. 25. to the contrary. 
By the 12 W. 3. chap. 2. No Perſon born out of the King's Domini- 
ons, tho* Naturalized, or made Denizen, except Born of Engliſh 
yup ſball be Member of either Houſe. [See 1 Georg. chap. 4. 
29, 
by the 2 Ann. chap. 4. The Regiſter of Deeds, Conveyances and 
Will that ſhall be made of any Lands, &c. within the Weſt-Riding 
if the County of York, or His Deputy, ig not capable of being choſen 


a Member of Parliament. 


[See 6 Ann. chap. 35. Concerning the Regiſter of the Eaſt-Riding 
of Tork. 7 Ann. chap. 20. Concerning the Regiſter of Middleſex, &c.] 


y the 4 Ann. chap. 8. No Perſon having New Oſfice or Truſt, or 
leueft thereof, hereafter to be Eredted under the Crown, nor Com- 
mſſoney or Subcommiſſioner of Prizes, Secretary or Receiver of 

er, Controller of the Accounts of the Army, Commiſſioners of 
Iranſports, Sick and W, ounded, Agent for a Regiment, Commiſſioners 


7 _ ö 
' Wine Licences, Governor or Deputy Governor of a Plantation, 


mffoner of the Navy Im loyed in any the Out-Ports, nor Per- 
jm baving Penſion from he © | 


rown during Pleaſure, ſhall be — 
W ; 
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Being elected Member of the Houſe of Commons. And if any J. 
1 accepts of any Office of Profit from the Crown, His Ele 10 
be void. But ſuch Member ſhall be capable of being again Elected 


[See the 1 Georg. chap. 56. Where any Perſon having a Penh 
from the Crown for any Term or Number of Yeats, either in his own 
Name or in Truſt for Him, is uncapable of being elected Member ;x 
the Houſe of Commons; and if any Perſon who ſhall have ſuch Per. 
fon at the Time of His Election, or at any Time after, ſhall ſit d 
vote in the Houſe, He ſhall forfeit 20 J. for every Day, c.] 


By the 9 Ann. chap. 5. No Perſon is Qualified to be a Knight of 
the. Shire who hath not an Eſtate of Freehold or Copybold for Lif, 


of 600 1, per Annum; nor to be a Citizen or Burgeſs who hath yy 8 

300 1. per Annum to and for his own Uſe, in Law or Equity, (1, Wl #19 
of 7 I cu nbrances; otherwiſe the Return of ſuch Perſin ſhall i; urs 
vod. 

Proviſo, That the Eldeſt Son of 4 Peer, or of any Perſon qui. Wi #7 
fied to ſerve as Knight of the Shire, ſhall not be uncapable; That 11; T 
Univerſities may Return Members as formerly, That a Mortgage, (iti 
when the Equity of Redemption is in another, ſhall not be capable, u. cb 
leſs the Mortgagee ſhall have been in Poſſeſſion ſeven Tears before i n 4 
Election. | 

Every Candidate, at the Requeſt of another Candidate, or of I 19 
or More Perſons that hath a Right to Vote, ſhall at the Time of th 10 
Election take an Oath (mention d in the Statute) of zhe Value fil © Th 
their Eſtates, either in Law or Equity, to qualify them. The Cal Mak 
ſball be Adminiſtred by the Sheriff, or Under-Sheriff, or by the Offer ry 
who is to take the Poll, or by any Two or more Fuſtices of the Peas, ! 
the Candidate refuſing to take the Oath either at the Election, or « ar 
any Time before the Day that the Parliament is to meet, His Eleflin wy 
and Return ſhall be void. | and ( 
By the 10 Ann. chap. 22. Fraudulent Conveyances of Lands t eh 
Multioly Votes, or to Onaltfy Voters at Elections of Knights of tit Pal; 
Shire, ſubjef to an Agreement to Reconvey the ſame, &c. ſhall be tt: 55 
ken againſt the Grantors as Free and Abſolute J and all Collateral &. 1 
curities for Defeating ſuch Eſtate ſhall be void; and the Perſon ni 1 
king ſuch Conveyance, or Privy to ſuch Purpoſe, and the Perſon Vt Conſe 
ting by Colour thereof, ſhall W 40 I. to any Perſon that wil ſi be] 
for the ſame in any Court at eſtminſter, &c. ; Spirit 

No Perſon ſhall be an EleQor for Knights of the Shire, robo . ſent 1 
not been aſſeſſed for Lands, &c. [See 12 Ann. infra.] to the ir 4% 
lick Taxes, Church-Rates and Pariſh-Duties proportionably * "T 
others at 40 8. per Annum, and for which ſuch Perſon ſhall nut!“ Ag 
entitled to receive the Profits to His own Uſe for one Tear befor! by lemb 
Election, unleſs ſuch Lands come to him within that Time by 1 rds 
ſcent, &c. The Perſon Voting contrary, ſhall for every Offence ff je Mong 
401. one Moiety to the Poor of the Pariſh where the Lands art, j ode 
the other Moiety. to Him that will ſue for it in any Court of Reco! ral pe 
Wellwpanſter, ;:. „ e ud 
Euer Freeholder before He is admitted to Poll, ſhall, if Wn cer, 
by the Candidates, take the Oaths (in the Statute mention'd 10 (hap, « 


Adniniſtred by the Sheriff, &c. Concerning the Value of bis ”y | 
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1, &c. Quakers ſhall be admitted to Vote declaring the fed of 
t upon their ſolemn Affirmations. [See the 7 6. W. 24 
37. 1 Georg. chap. 13. a 

By the 12 Ann. chap. 5. The Statute of the 10 Ann. chap. 22. fot 
w xtend to 5 Perſons from V, oting for Knights of the Sh 


in reſpect 0 Tithes or other Incorporal Inberitances, Lands in Extra- 


* 


Taxes or Duties. 


Duties 3 provided they have been uſually aſſeſſed to ſome one of the ſaid 


| Sce the 3oth Car. 2: chap. 1. Concerning the Oarths of Allegiance 

and Supremacy to be taken, and the Declaration againſt Tranſub- 
fantiation, to be Subſcribed By Peers and Members of Parliament, 
before they fit or Vote in the Houſe, See alſo the 13 & 14 V. 3. 
chap, 6. 1 Georg. chap. 13. 

he £ Fees of Knights of the Shire are Four Shillings a Day, Of (2) 4 Int. 46. 

Citizens and Burgeſſes Two Shillings a Day. [See the 12. Rich. 2. 
chap, 12. 23 H. 6. chap. 11. 6 H. 8. chap. 16. 35 H. 8. chap. 11. 

At the Return of the Writs, The Parliament cannot Begin but by 
the Royal Preſence of the King, either in Perſon, or by & Repreſen- ( 4 Inf. 6. 
tation by Letters Patents or Commiſſion. If the Parliament is Pro- 
rogued upon Return of the Writs of Summons, It begins at the End 
of the Prorogation. 

The # FuriſdiFion of this Court is ſo Tranſcendent, That it ( 1 fag. 
Makes, Enlarges, Diminiſhes, Abrogates, Repeals and Revives Laws 
and Statutes concerning Matters Eccleſiaſtical, Common, Civil, Cri- 
minal, Martial, Maritime, c. | 

And as every Court of Juſtice hath Laws and Cuſtoms for its Di- 
rection, ſo the High Court of Parliament hath its own Proper Laws 
and Cuſtoms, called The * Laws and Cuſtoms of Parliament. Inſo- (k) 4 Inft. 14. 
much that no Judges ought to give any Opinion of Matters done in ** 
[IRR 3 becauſe they are not to be decided by the Common 

w. | 
There can be no Act of Parliament without the Conſent of the () 2 inf. 
Lords and Commons, and the Royal Har of the King, giving His 157,595, 8865 
Lonſent Perſonally, or By his Letters Patents ſigned by His Hand. J Ing. 2;. 6 
but Acts of Parliament may be good without the Conſent of the 
Spiritual Lords; as where they Refuſe to Vote, or Voluntarily Ab- 
(ent Themſelves, [See the 33 H. 8. chap. 21. And See Of Statutes 
in the Introduction. 

"The Lords and Commons in their Reſpective Houſes have 1 
ner of Judicature, and ſo have both Houſes together. Every * TAE is. 
lember hath a Judicial Place, and cannot be a Witneſs. The © t ns 

ds Have one that Prefides in Common Affairs; and the Com- 
Mons Have Their Speaker, choſen by the Houſe, but to be Ap- 
1005 of By the King. The Commons ha ve often * Impeach'd ſeve- (o) 3 Inſt. . 
a *erſons before the Houſe of Lords, and have Proſecuted them 23, 24. 
© Judzment, For the Commons coming from all Parts are the 

neral en [See the 12 V. 3. chap. 2. and Of Pardon, 


(Lap, 5. poſt | 
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Ihe Houſe of Lords is a ? Diſtinct Court for many Purpoſe. 
"Ta 2122, They may Try Cauſes of Life and Death; Take a Recognizance 
:3- *  and'before the Lords in the Upper Houſe, The Proceedings upon 4, 
Finch. 233- Appeal from the Chancery, or upon Writs of Error to Reverſe Tur. 
ments in the King's Bench, may be Examin'd. All their Deere 
are as Judgments, and if They Err, The Parliament only hath Power 
to Reverſe their Judgments. | ' 
(9) 2 Inſt. 9 The Houſe of Commons is alſo a Diſtinct Court for ſeveral Purge. 
. 8. ſes, viz. To Examine Elections, To expel their own Members 9 
Commit them or others to Priſon, Sc. The Book of the Clerk of 
the Houſe of Commons is a Record. [See the 6 H. 8. chap. 16, 7 5 
8 V. 3. chap. 7.] 2 
A Lord being Abſent may make another Lord his Proxy, but os 
of the Houſe of Commons cannot make his Proxy. 
ran. zg, A Member of Parliament ſhall have 7 Privilege of Parliament 
23. not only for Himſelf and his Servants to be Free from Arreſts, 9. 
pana's, Citations, & c. but for his Horſes and Goods to be Free fron 
Diſtreſſes. Privilege of Parliament doth Generally Hold, Except in 
Treaſon, Felony and Breach of the Peace. 
[See the 12 WW. 3. chap. 3. 2 Ann. chap. 8. and of Writs, chap, . 
poſt. See alſo the 5. H. 4. chap. 6. 11 H. 6. chap. 11. and of Batt 
ry, chap. 3. ante. | 8 
(/) 4Inft.27.  / The Paſling of any Bill. or the Giving any Judgment in Parli- 
ment, Doth not make a Seſſon; but the Seſſion doth continue till i 
is Proragued or Diſſolved. Every Seſſion of Parliament is in Law: 
ſeveral Parliament. By Prorogation in Open Court, there js a Se 
ſion; and then ſuch Bills as paſſed in either Houſe, or in Both Houſls, 
and had not the Royal Aﬀent to them, muſt fall. But may be 
brought in again at the next Seſſion. If the Parliament is only 4 
journed, That does not make a Seſſion, but all Things continue il 
the ſame State as they were in before the Adjournment. This is the 
(1) 4 Inſt. 28. Difference betwixt Prorogation and Adjournment. * The Houſed 
Commons is not Prorogued or Adjourned by the Prorogation or A: 
Jonrnment of the Lords Houſe. For, as hath been ſaid, It is a D. 
int Court for ſome Purpoſes ; and therefore it may Prorogue or AG 
Journ it ſelf. 

When the Parliament is Diſſolu'd without any Adt or Fuagnei 
+) 1 Ins. paſſed, It is no Seſſion, but a Convention. The King only can Dil 
nie ſolve the Parliament, in Perſon or By Repreſentation. ö 

[See the 5 Ann. chap. 8. An Act for an Union of the two Kingdom 
of England and Scotland.] 


By the 6 Ann. chap. 7. 1 Georg. chap. 3. The Parliament ſpall ut 
be Diſſolved By the Death of a King or Queen, &c. . 
By the 6 W. & M. chap. 2. A Parliament ſhall be Holden onde i 
2 ee Tears; and ſhall not have Continuance longer than Three Tean. 
ut, | BTL SIN 
By the 1 Georg. chap. 38. The Continuance of a Parliament may l 
Enlarged to Seven Tears, 


So much of the Parliament, as It is the Higheſt and moſt Hon 
, OR pd” hoon Il. The 
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Il. The x Privy Council IS a moſt Noble Aſſembly of the Ki ng and, Of the Privy 
privy. Counſellors, in the King's Court or Palace, for Matters of <<! 


1 


State. The King chuſes his Counſellors; and by Force of an Oath 10 * 


=_ 


They are made Privy Counſellors, without Patent or Grant, and are 
to continue ſo during the King's Pleaſure; They are to adviſe the 
King for the Publick Good with Relation to Affairs at Home and 
abroad. There are ſome here that bear the Higheſt Offices. As, 
1. There is a Lord) Preſident of this Council; whoſe Office is 0) 4 1af: 
Granted by Letters Patents under the Great Seal Durante Bene placito. 
He makes a Report to the King of the Buſineſs at the Council- 

able, | | 
10 There is alſo a Lord = Privy Seal, who fits in Council next to (z) 4 Inf. 
the Lord Preſident; and takes a particular Oath as Lord Privy Seal: 55: 

He muſt not put his Seal to any Grant without Good Warrant, nor 

with Warrant, If it is againſt Law or Inconvenient, but muſt firſt 

acquaint the King with it. The Privy Seal is a Seal that the King (% 2 Ing. 
uſeth in Grants that are to paſs the Great Seal. For firſt they paſs 354+ 553576 
the Privy Signet, | See infra.) then the Privy Seal, and then the MITES 
Great Seal, | See the 27 H. 8. chap. 11. How the King's Grants, 
Writings, Leaſes, ſhall paſs the Three Seals, (viz.) the Privy Signet, 

the Privy Seal and the Great Seal; and the Duties of the Clerk of 

he Privy Signet and Privy Seal, and what Fees ſhall be paid, and 
here none at all, Sc. and many Articles concerning the paſſing of | 
the King's Grants, Sc.] “ No Protection can be granted under the &): Inf. 
fury Seal, but under the Great Seal. But a Warrant of the King Nep. . 
nder the Privy Seal to iſſue out Money out of his Coffers is ſuffi- 11 Rep. 92. 
ent, becauſe it concerns but a Chattel in Poſſeſſion. And the Privy 8 Abr. 
deal is ſometi mes uſed in Things of Leſs Conſequence that never pafs 

he Great Seal; as to Cancel a Recognizance made to the King, 

o Diſcharge a Debt, &*c. But no Writs ſhall paſs under the Privy 
al, which touch the Common Law. [See 28 Ed. 1. chap. 6. 

I Rich, 2. chap. 10.] N | 3 

3. The Secretaries of State are alſo of the Privy Council. Theſe 
very Day attend upon the King, and Receive and Diſpatch Petitions 
the Subjects at Home, and are employ'd about Foreign Affairs. 

he Principal Secretary of State hath the Cuſtody of the. © Privy Sig- Ce) a Inf. 
, becauſe the King's Private Letters are ſigned with it. There 555 556 
e Four Clerks of the Privy- Signet Office, who write out ſuch Grants, Is. 
etters Patents, as paſs by Bill ſigned, or Bill ſuperſcribed By the 2 Rep. 17- 
en Manual, or under the Hand of the King; which being Tran- fs 
nd'd and Sealed with the Signet is a Warrant to the Privy Seal, 2 Roll. Abr 
the Privy Seal is a Warrant to the Great Seal. [See of the Great '*3: 

al of the Court of Chancery, infra.] The Law takes Notice of 

even Mannal, [See Book 3. chap. 1. and the 1 Georg. chap. 10. 
.] and in a more Particular Manner of the Privy Signet, For a 

* Exeat Reguo, may by Commandment be under the Privy Signet, 
the 420, Seal, as well as by the King's Writ under the Great Seal; 
Nd the Subjects ought to Obey it. But a Warrant under the Privy 
bet is not ſufficient to iſſue out any Treaſure or to Diſcharge a a 
bt; much leſs an Order by Word of Mouth. For it ought to be 

der the Great Seal, or at leaſt under the Privy Seal. = 

le 


— a 
__ 


mals in order to their Trial in ſome of the other Courts. Any (1, 
or Two of the Privy Council may lawfully do it. But they tik 


— 
— 


An Inflitute of the Bock f 


The Paper-Office belongs to the Secretaries of State, where all T 
Paper-Writings that paſs the Secretaries, are Tranſmitted and Key Pl 

A e of State Hath Power to Commit Criminals for Tre all 
c. to ſafe Cuſtody, as Conſervators of the Peace, or as Tuſticy, of 


Peace all over England, or at leaſt by Immemorial Uſage. 
te is in the — of the Privy Council as a Court, to Enquir 
into all Crimes againſt the Government, and to Commit the Crimi. 


(4) 3 Inft.. Cognizance of no Private Matters that may be Determin'd in po 
4 In. 33. other Courts. Yet-For the Controverſies arifing in Point of Ly | 

amongſt the King's Subjects in the Iſles of Zerſey and Guernſey, &, [ 

74 = og and his Privy Council are the proper Judges with 10. 

. 1 f FR 

The King, by the Advice of his Privy Council, doth Poblih [ 

Proclamations binding to the Subject, if They are not againſt Com. whi 

mon or Statute Law, or Introductory of a New Law. | See Buy1, Rea 

chap. 2. | Fe DT i on io an | I 

F „bos 

By the 16 Car. 2. chap. 10. It is Declared, That neither ih k 

King, nor the Privy Council, have Authority by Engliſh Bill, E. cel 

tition, Articles, Libel, &c. to Determine or Diſpoſe of Lands, I. Lor 

nements, Hereditaments or Goods and Chattels of Any Subject of u infr 

Kingdom. © | | 

By the 12 W. 3. chap. 2. No Perſon Born out of the King's . Cha 

mimons, tho Naturalized or made Denizen, Except Born of Fool of t 

Parents, ſhall be of the Privy Council. | See 1 Georg. chap. 19. Wa) 

) the 6 Ann. chap. 6. There is to be but one Privy Council for th i 670. 

Kingdom of Great-Britain. | | - . 

OT 

See the 3 H. 7. chap. 14. Of Felony againſt the King and He The 

Counſellors 9 Ann. chap. 16. Of Felony to Attempt to Kill. G., Era 

Privy Counſellor, ante, Book 3. chap. 1. 4 Ann. chap. 8. Where te who 

Privy Council ſhall Continue and Act for fix Months, notwithſtzn-W Six. 

ing the Demiſe of the King, unleſs Diſcharged by his Succeſſor, 1 

For their Precedency and Place, See the 31 H. 8. chap. 10. Nepe 

: „ | tente 

Of the Court III. There is alſo a Court of the Lord High Steward of Gre. i fame 

„ His Office is very Ancient. It was formerly of Inheritane Fa 
(e) * 58, but of late It is Granted only pro hac vice, when a Lord of Parlii- own 

59, * ment is Indicted for Treaſon, Felony, &c. He to whom This Oli cup. 

is Granted muſt be a Lord of Parliament. His Commiſſion is WM A 

ſtrain'd to Proceed only on that Indictment, according to the Lal ©. 

and Cuſtoms of England. But He is not Sworn. 3 che 

At Every Coronation He Hath a Commiſſion alſo under the Cr lau 

Seal To Hear and Determine the Claims of Grand Ser jcant) Way 

other Honourable Services, to be Done for the Solemnization there the 2 

For which Purpoſe He Holds a Court ſome time before the Coro Exec 

tion. But to Return. by | Or 0% 

(f) 3 Inſt. 28. When a Peer has committed Treaſon, Felony, Cc. the / Indi Adio 

5 Rep. 118. ment is to be found by Freeholders before Commiſſioners of , Parl 


and Terminer, or in the King's Bench if the Treaſon, Felony, © 


1 


YL 


« 
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vas Committed in the County where the King's Bench ſits, tho' the 
Trial may be in any County. And if he hath a £ Pardon he may (2) 2 Inft.ag. 
Plead it there before the Judges of that Court, who have Power to 
allow it. But he cannot Confeſs the Indictment, or plead Not 
Guilty there. This muſt be done before the Lord High Steward, 
when the Indictment is Removed by Certiorari out of Chancery be- 
bim. | 

985 Tryal is Given By Magna Charta, chap. 29. 

For the Method of Try ing a Peer Per Pares before the Lord High 
Steward, See the 3 Int. 27, 28, 29. and See of Trial chap. 5. 


n. 


IV. The High Court of Chancery, The King's Bench, The Com- Of the Coutt 
mn Pleas, and the Court of Exchequer Have been the King's Courts * Chanceth. 


1 an e 
9 . 
. 8 1 WS 0 * * MW 1. N 
; "I 1 „ * 7 g E ng N | . 
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* Time out of Mind. . ; (kh) 2 Inſt, 2357 
In the Chancery (Cancellaria ) are Two Courts. One Ordinary, 551, 552, 
where the Proceedings are according to the Laws and Statutes of the 694 Init 79. 
Realm 3 another Extraordinary, being a Court of Equity. 2 Init. 352, 
1. The Ordinary or Legal Court is a Court of Record, held Coram Weft. sumb. 
Domino Rege in Cancellaria, on the Petty-Bag Side. Of the Chan- 


The Lord Chancellor (d Cancellando, from his Power to Can- (, In 
cel Letters Patents, being the Higheſt Point of his Juriſdiction) or 83.  ® 
Lord Keeper, is the Judge of This Court of Common Law. | See 


(5 

2 Hath Theſe Officers under Him, (vis.) Twelve Maſters of (1) 4 Inf. 82. 
Chancery, (whereof the Maſter of the Rolls 1s the Chief,) The Clerk 
of the Crown, The Clerk of the Hamper, The Sealer, The Chafe- 

Var, The Controller of the Chancery, Twenty-Four [ Twenty, 2 Inſt. 

670.] Curſitors (Incorporated By Q, Elizabeth) for making out Writs 

of Courſe or Formed Writs according to the Regiſter of Writs, a Book 0 
of Great Antiquity and Authority, The Clerk of the Preſentations, 

The Clerk of the Faculties, [See 25 H. 8. chap. 20.] The Clerk 

Examiner of Letters Patents, The Clerk of the Petty-Bag, (in 

whoſe Office the Proceedings of This Court are Filed and kept_) The 

Six Attornies. 

This Court hath * Juriſdiction to hold Plea of Scire Facias for (nm) 4 Inf. 7g, 
Repeal of the King's Letters Patents, at the Suit of a Former Pa- ne Abb. 
tentee, When they are Granted to ſeveral Perſons for one and the 535, 
lame Thing. But When they are againſt Law, or Granted upon 
a Falſe Suggeſtion, The King may have a Scire Facias to Repeal his 
own Grant by Letters Patents. [See the 18. H. 6. chap. 1.3 Ed. 6. 
cap. 4. 13 Eliz. chap. 6.] Here alſo It may Hold Plea of Petitions, 

Monſtrans de Droit (i. e.) for a Subject to be reſtored unto Lands, 
Sc. which he ſhews to be his Right; [See 34 Ed. 3. chap. 14. 36 Ed. 
3 chap. 13. 4 Rep. 54.] Traverſes of Offices (i. e.) To prove that an 
Inquiſition taken of Lands or Goods is defective and wrong. There 
may be alſo a Scire Facias upon Recognizances in this Court. [See 
the 23 H. 8. chap. 6.] Execution upon a Statute-Staple, Ic. But the 

vecution upon a Statute-Merchant is returnable in the King's Bench 
Or Common Pleas. And This Court may hold Plea of All Perional 
9 ons By or againſt any Officer of this Court, and, By Acts of 
Thament, of ſeveral Offences and Cauſes. 


O O oO The 


| (?) 4 Inſt. 79, 


(2 Rep. 16. Letters Patents, Writs, &c. as hath been ſaid. 


* 
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The Proceſs is under the Great Seal, and in Latin According t, 
the Common Law. But When the Parties come to Iſſue, This Gun 
cannot Try the Cauſe by a abbey the Record is to be Delize;y 
by the Lord Chancellor, &. into the King's Bench to be Tried ther 
And after Trial It is to be Remanded into Chancery, That the 
Judgment may be given there according to the Rules of Law. gu. 
If there is a Demurrer in Law, It ſhall be argued and adjudged in 
this Court. Upon a Judgment Given in this Court a Writ of Er 

| doth lie Returnable into the King's Bench. 
(% 41nft 80.- *\ This Court is ſaid to be Officina Fuſticiæ, out of which all 0, 
ginal Writs, All Commiſſions of Charitable Uſes, Bankrupts, Sew 
Ideots, Lunaticks, &*c. that paſs under the Great Seal, do go forth 


(% 4 Taft. 81. And for Theſe Ends this Court is always open. So one from hence 


may have an Habeas Corpus, Prohibition, c. in the Vacation; 

which Iſſue out of other Courts only in the Term Time. Here gh 

a Subpana may be had to Force Witneſſes to appear in other Courg 
when They Have no Power to call them. 

2. 7 The Extraordinary Court is a Court of Equity, and pr. 
ceeds by the Rules of Equity and Conſcience. This Equity confi 
in Abating the Rigour of the Common Law (for 1t rather conſider 
the Intention than the Words of the Law,) and Exerting Power in 
Caſes wherein the Subject is without Remedy in the Courts of Com: 
mon Law. | | 
(4)4Inft. 879, 94 A Commiſſion or Letters Patents, without an Act of Parliament 
12121324” cannot raiſe a Court of Equity. But a Court of Equity may be Held 


248. "Mos 
12 Rep. 113. by Preſcription. 


82, 84. 


2 Roll. Abr. $64 
"oo The Officers are Theſe that follow, (viz. 
(r) 4Infi.84 The Lord Chancellor or Lord Keeper, the Chief Judge in thi 


Extraordinary Court of Equity, as well as in the Ordinary Cour a 
(/) 4 Inft.87. Common Law. / He is not made by Letters Patents, but by the 
Delivery of the Great or Broad Seal to Him, and by taking an Cat 
to Serve the King and his People Faithfully in the Office of Lot 
(t)2 Inſt. 55, Chancellor. þ See the Oath, 4 Inſt. 88.] * This Broad Seal is ſad 
5545553556 to be Clavis Regni; under which are paſs'd Commiſſions, Chants, 
By the Commot 
Law no Grant of any Land by the King is Available, or Pleadable, 
but under this Great Seal. | See of the Privy Council, ſupra. 
22 705 When an Acc of Parliament doth Authorize the Lord Chancello, 
47. a. 54. b. or Lord Keeper, To Grant any Commiſſion under the Great Seal 
He may Grant the ſame without further Warrant, becauſe the King 
is Party to the Act. g 
The Lord Chancellor or Lord Keeper is to Viſit all Hoſpitals and 
Free Chappels of the King's Foundation. And it is his Privileget 
Preſent to all the King's Benefices of or under twenty Pounds in the 
King's Books, where the King is Patron in Right of his Crown; but 
not if the King Hath them by a Collateral Title, as by Lapſe. For 
then the King Himſelf ſhall Preſent. [See the 22 Ed. 4. chap. 16 
and Of Advowſons, Book 2. chap. 2. ante. N 
ö 
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(p) Nunquam Decurritur Ad Extraordinarium, ſed ubi Deficit Ordinar ium. 4 Inſt. 3+ 


2 Roll. Abr. 
182. 


D Le of England: 61 


Ln . 
* 


| By the 5 Eliz. chap. 18. The Authority Pre heminence and Advantage 


the Lord Keeper of the Great Seal and of the Lord Chancellor, are 
heclared to be the ſame to all Intents and Purpoſes, 


bythe 1 W. & M. Seſſ. 1. chap. 21. Commiſſioners to be appointed 
u execute the Office of Lord Chancellor or Lord Keeper may uſe and 
xerciſe like Turiſaiflion, &c. which the Lord Chancellor or Lord 
Teeper of Right ought to uſe as belonging to their Offices, or. ot her- 
_ Commiſſioner may Hear Motions, and give Orders touching In- 
rerlocutory Proceedings, &c. 


| T be Lord Chancellor (or Lord Keeper) in caſe of Sickneſs, or (5) 4 Inſt. 43; 
Extraordinary Buſineſs, may call ſome of the Judges to Aſſiſt Him. *3: 


But He cannot make a Deputy. 

He hath Twelve Mafters under Him, whereof the Maſter of the 
Pulls is the Chief, as before Obſerved. = The Maſler of the Rolls 
in his Abſence doth make Orders and Decrees. This Office is grant- 


ed by the King for Life or at Will. [See His Oath, 18 Ed. 3. chap. (a) 


16, 

rhe Maſters in Chancery are Aſſiſtants to the Lord Chancellor 
or Lord Keeper, or to the Maſter of the Rolls, and fit with them; 
To whom References touching Accounts, Matters of Practice, &c. 
are made, upon which They make a Report. They take Afidavits 
(or Oaths in Writing) made before Them, Acknowledgment of 
Deeds, Recognizances, c. [See Their Oath 18 Ed. 3. chap. 16. 
And the 13 Car. 2. (not Printed) Concerning the Office of the Ma- 
ſters in Chancery. ] 

There are alſo 1n this Court ſeveral other Officers. As, 

The Regiſter; who Hath many Regiſters under him to fit in Court, 
and to Draw up the Orders and Decrees. In his Office are filed all 
keports from the Maſters upon References, and all Exceptions taken 
to any of the ſaid Reports, £ 

The Six Clerks ;, in whoſe Office all Proceedings upon Bill and An- 
{wer, all Proceedings To the Decree and after, are- made, From 
whom Likewiſe Iſſue ſome Patents, as Pardons for thoſe that are 
guilty of Chancemedly, Patents for Ambaſſadors, Commiſſions of 
Bankrupts. And Theſe are Drawn up by their Sitting Clerks, of 
which each Six Clerk keeps a Set Number. The Office of a Six 
Clerk is in the Gift of the Mafter of the Rolls. [ See 14 H. 8. chap. 8.] 

Here are alſo the Maſters of the Subpana-Office, The Clerk of the 
Afdavits, where you File ſuch Affidavits, as are uſed in Court; 
the Examiners, Who take the Depoſitions of Witneſſes, and make 
out Copies of the Depoſitions ; The Clerks of the Rolle, who fit con- 
Tantly in the Rolls to Search for Deeds, ec. The Uſher of the Court, 
Who hath the Cuſtody of all Money Depoſited in Court; The Sen- 
rant at Arms, who carrieth the Mace before the Lord Chancellor, 
or Lord Keeper, and by whom, or his Subſtitutes, All Perſons Stand- 
us m Contempt of the Court are ſeized as Priſoners; The Warden 


" the Feet, who receives ſuch Priſoners as are Committed by the (c) 4 nſt. 83. 


Court; The Clerk of the Appeals. [See 25 H. 8. chap. 19. 
2. The Furiſdiftion and Power of this Court of Equity 1s of vaſt 
«ent, tho* no Court of © Record. Almoſt all Cauſes of Weight 
| Ooo 2 and 


(z) 4 Inſt. 97. 
Crom pt. Jur. 
b 


(5) 2 Inſt; 
407. 
4 Inſt, 82; 


Crompt. Jur. 


"4 ff 
1 Roll. Abr. 
373. 


4 Inſt. 95. 
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Vor will the Court give Relief, where the Subſtance of this Suit 
end o the overthrow of an Act of Parliament made fot the Pub- 
1 Peace, or to the Overthrow of any Fundamental Point of Com- 

Law, or take from other Courts their Peculiar Juriſdiction; tho 
ſud? merits'and'Sentences in other Courts may be Examined in Equi- 
i” [See the 4 KH. 4. Chap. 23. and upon that Statute Dr. &. Stud. 
50. T. Chap. 18. 15 H. 6. chap. 4. and the 3 Inſt. 119, 123, 224. 
(. 84, 85, 86, 87. And ſee mote at large Crompt. Jur. Tit. 
boeh. and the Reports of Tothil, Cary, Chancery Caſes, &c. 
for the Juriſdiction and Power of the Court of Chancery. And ſee 
Of Premunire, Book 3. , TE IU TE 

4 The Method of Proceedings in this Court, is, Firſt, To File a 
ill of Complaint [See Meſt's Symb. Of Chancery Seck. 20, 21, 22, 
z. Gt. the 4 & 5 Aun. chap. 16. H. 23.] for ſome Fraud, Force or 
jury done, praying Relief. And if the Bill is to Quiet the 
Meſfon of Lands, or to ſtay Waſte, or to ſtay Proceedings at Law, 
in InjundFion is alſo therein Pray'd. CORE 

When the Bill is Filed, Proceſs of Subpæna muſt be taken out To 

Compel the Defendant to appear upon Pain of 100. (being Words 

of Courſe.) and Anſwer the Bill. If he doth not appear, then upon 
| {£1avit of the Service of it Perſonally, or that it was left at his 

hwelling Houſe with his Wife or Servant, or that it was hung at 

Me Door, c. an Attachment iſſues out againſt him; and if a Non 

ef Inventus is Return'd, then an Attachment with Proclamation of 

Rehellioi Goes againſt him; and if he ſtands further out in Con- 

tempt, then a Commiſſion 4 Rebellion may be iſſued forth, directed to 

the Sheriff, or to Private Perſons, for Apprehending of him, and the 

Bringing of him to the Fleet Priſon, the proper Priſon of this Court, 

for which Purpofe hy may break open any Door. If the Defendant 

ſtands further out in Contempt, A Serjeant at Arms may be ſent to 

take Him. And if He cannot be taken, A Sequeſtration of his Land 

may be obtained, till he doth appear. | 5 

f But if a Peer is Defendant, My Lord Chancellor, c. firſt ) Wes“ 

writes a Letter to Him, and 1f he does not Anſwer, Then a Sub- fra Of 

jena goes out, and (if he is ſtill in Contempt) an Order to ſhew $:8. 20. 
Cauſe why a Sequeſtration ſhould not go forth; and if he ſtill ſtands : Vent. 345. 


| SY f * N — Danv. Abr. 
out, A Sequeſtration goes forth; but no Proceſs of Contempt againſt 358. oi 


His Perſon; | | | | 
"There are ſeveral Other Subpzna's beſides a Subpzna To Anſwer ; 
8 2 Sub peng To make better Anſwer, Subparna To Reply, Subpana 
To Rejoin, A Sub bœna for Witneſſes to Teſtify, [See of the Ordina- 
ty or Legal Court of Chancery, ſupra] A Sil pana for Publication 
of the Depofitions of Witneſſes, To Hear Fudement, To Bring in 
Writings, For Cofts, & cc. All the Proceſſes 4 Contempt are likewiſe 
taken againſt thoſe that Obey not Orders, or ſtand otherwiſe in Con- 
tempt of the Court. : : 

When the Defendant does appear, Then the Proceedings are By (z) weg! 
the Defendant's Anſwer to the Engliſh Bill of Complaint, if there 1s e 
90 Cauſe for Plea (To the Juriſdiction, in Diſability of «the Per- ga. 33, O. 
ln, or in Bär) or Demurrer to the Bill. [See of Plea and Demur- 
ſtr, chap, 4. poſt.) Then the Plaintiff Enters his Replication, un- 
lf he files Exceptions againſt the Anſwer as inſufficient, referrin 
to a Maſter to 2 whether It is inſufficient or not; To which 

eport 
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Report Exceptions allo may be made by the Parties. The Any, 
Replication and Rejoynder, & c. being ſettled, and the Parties hei 
come to Iſſue, Witneſſes are to be Examin'd upon Interrogatoi, 
purſuant to the Bill or Anſwer, either in Court or by Commiſion 
(ccall'd a Dedimus Poteſtatem) in the Country; [ See the Comm 9 
Commiſſioners For Examination of Witneſſes, infra.] Then why 
the Plaintiff and Defendant have Examined their Witneſſes, There 
is to be Publication of the Depoſitions of the Witneſſes, and the 
Cauſe is to be ſet down for Hearing, After which follows the De. 
cree. The Decree being ſerved upon the Party under the Seal ( 
the Court, and not Obey'd, all the Proceſſes of Contempt wil 
Iſſue out againſt him for his Impriſonment till he yields Obedience 
to it; or there may be an Injunction granted for Poſſeſſion ( 
Land, where the Decree is for Land, and the Party reinains Obfj. 
nate after his Impriſonment. And if this is Diſobey'd. The Cour 
may Grant a Sequeſtration of the Land, or a Commiſſion to ſome 
Juſtices (and if need be, a Writ of Aſſiſtance to the Sheriff) to put 
the Plaintiff in Poſſeſſion. Tho' it has been ſtrongly urged that This 
(k) 4 Inft.84, Court of Equity can bind * the Perſon only, not the Eſtate 
Lt 5 of the Defendant's Lands, nor Property of his Goods and Chat- 


Crompt. ſur. 
Pn an tels, | 


i Danv. Abr. If the Plaintiff Diſmiſſeth his own Bill, or the Defendant Difſmiſ. 
ou ſeth the ſame for want of Proſecution, The Bill is to be Diſmiſſed 
with Coſts, to be taxed by the Maſter. [See the 15 H. 6. chap. . 
4 0 5 Ann. chap. 16.F. 24.] And ſo if the Decree is on Behalf of 
the Defendant. | 
In ſeveral Parts of theſe Proceedings, There may be Afidavit, 
Petitions, Motions, References, Reports, Certificates, Interlocutory 
Orders, Injunctions, Sc. Laſtly, There may be a Bill of Revie 
where there is any Error in Law, or an Appeal, to the Houſe df 
Lords. [See the 12 V. 3. chap. 3. For Exhibiting Bills in Chan 
cery, £9c. againſt any entituled to Privilege of Parliament; And ſe: 
Weſt's Symb. Of Chancery Proceedings, &c. Bobun's Curſus Cancells 
riæ per Tot. ]. 


Of the court V. The Court of King's Bench (becauſe the Proceedings are ſup⸗ 
1 1 poſed to be i Coram Nobis (i. e. Rege) ubicumque fuerimus in Ar 
( Int. f. b. glid) conſiſts of a Chief Juſtice Created by IW1it, who is a Lord by 
2 lug. 21 his Office while he enjoys it, and Three other Judges created by Let 
oo 3 ters Patent. All of them are to Continue Quam Din ſe bene 
76. Geſſerint. [See the 12 V. 3. chap. 2.] This Court is removeable 
(4): Inſt. 555. at Pleaſure. * The Seal of this Court is in the Cuſtody of the Lord 
Chief Juſtice. ; | 
(1)4lift 73 The Judges in this Court are the Sovereign Juſtices of (yer and 
13 18. Terminer, Gaol- Delivery, and of Eyre; [See Of the Court of of 
| ſizes, infra.) Conſervators of the Peace of England, and the Soverels" 
Coroners of the Land. [See their Oath, 18 Ed. 3. Stat. 4. cha. 3 
(m) 4 — 2 7 „They Have Supreme Authority; the King Himſelf being ſuppoſel 
Ys fork 0, by the Law to fit there; * tho' the King doth Judge by His J nahe 
71. who even in his Preſence Anſwer all Motions, Sc. The King hime 
cannot Judge in his own Cauſe. And tho' ſeveral Statutes ſay, That 


Delinquents, ſhall be Fin'd at the Vill of the King, It is to be 7 


derſtoo , 


: — — c 
CB. 1 90 
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Law; for that is the Will of the King. 
I pall ſet forth the Subordinate Officers: of this Court and its u- 


* 14 a 
Nen 25110 Ee 
or As to the Officers. 


be Subordinate Officers on the Crown:fide, or for Pleas of the 
(rn; are The Clerk of the Crown with his Secondary and Clerks, 


- 


Ge. who frame all Indictments, Appeals, Sc. 

The Subordinate Officers on the Plea: ſide or Civil- ſide betwixt Par- 
and Party, are the Chief Clerk or the Prothonotary, who hath 
His. Secondary and Clerks. The Secondary, commonly call'd the 
Maſter, receives Matters Relerr'd to him by the Court to be Exa- 
mined and Reported ; He Signs all Judgments, taxes Coſts, gives 
Rules to Anſwer and Reply, &c. informs the Court in Matters of 
practice, G c. The Clerks are the Proper Attornies here, who Enter 
Declarations, Pleas, Record all Orders, Rules, Judgments, Ver- 
dids, Sc. The Prothonotary hath alſo a Depury, who keeps the 
Samp for Signing all Writs and Proceſs, and keeps Remembrances 
of all Records, Files Writs Return'd, Writs of Error, Common or 
Special Bail. N Ky 8 ; 

The Cuſtos Brevium Files all Originals and other Writs, in Order 
to Outlawry, Examines and Seals all Records of M/ Prius for 
Trials at the Aſſizes, and keeps ſeveral Clerks under him. 

The Clerk of the Papers makes up all Special Pleadings and De- 
murrers. | 5 

The Clerk of the Declarations files all Declarations after they are 
Ingroſſed in Parchment till Iſſue joy ned. ; 

The Signer and Sealer of Bills of Middleſex keeps a Book to Enter 
the Plaintiff's and Defendant's Names in all ſuch Writs, and here 
the Defendants in Bills of Middleſex enter their Appearance. 

The Clerk of the Rules takes Notes of all Rules and Orders made 
in Court on the Plea- ſide, and afterwards Draws them up, and En- 
ters them in a Book at large. He alſo Files all Afidavits uſed in 
Court, and with him are given all Rules of Courſe, &c. 

(See the 29 Gar. 2. chap. 5. Concerning Commiſſioners to take Af- 
juavits ia the Country, touching any Matter depending in the 
Courts at Weſtminſter. 16 C 17 Car. 2. chap. 9. Concerning the 
Dutchy of Lancaſter. For all Afidavits muſt be made before One of 
the Judges of the Court, or before a Commiſſioner Authorized by 
at of Parliament. 

The Philizers, one for each County, make the mean Proceſs after 
te Original in Suing to the Outlawry. 70 

The Clerk of the Errors allows all Writs of Errors and makes Si- 
Perſedeas thereon. He alſo Tranſcribes the Records to be carried in- 
tothe Exchequer-Chamber-or Houſe of Lords. | 

2 Clerk of the Bails and Poſtea s, Files Bail Pieces, Marks the 
ede, &c. 

The Marſhal of the King's Bench Hath the Cuſtody of all Priſo- 
ers, Committed by the Court. | : 

here are alſo Atrornies, Tipſtaves, Cryer and Porter. 


2. As 


2. As to the Juriſdiction of this Cou rt. 


4 (o) 4 Inft. 


71, 72, 75. 

9 Rep. 118. 
Hawk. P. C. 
Book 2. 
chap. 3. 


(p) 3 Inſt. 25. 
4 Inſt. 73. 

9 Rep. 118. 
Hawk. P. C. 
Book 2. 
cha p. 3. 


(4) 4 nnn. 
74. 


(r) 4 Inft. 
Ji, 72. 
Cromp. jur. 
67, 68, 78, 
138, 


( F. N. B. 
20, 21. Cont, 
Finch, 480. 


The Furiſcliction of This Court is General and over all Englng 
It hath Juriſdiction in Criminal and Civil Cauſes, and accordingly i 
divided into a Crown-fide and a Plea-ſide. | | 

»The Crown-ſide' Originally takes Cognizance of all Treaſons e 
lonies, Miſdemeanors, tending to the Breach of the Peace, or (0, 
preſſion of the Subject; and of all Cauſes proſecuted by way oj, 
dictment, Inquiſition or Information. Into this Office Indiꝗmem 
from All inferior Courts and Orders of Seſſions, & c. may be fe 
moved by Certiorari; and a Reſcous may be Returned by the Sherig 
Inquiſitions of Felo's de ſe, and of Murder by Miſad venture are Cg. 
tified hither of Courſe. Hence alſo Iſſue Attachments for Difobeyin 
Rules, or Orders; Concerning which the Party ſhall be Examine 
upon Oath to Interrogatories ; and if Guilty, ſhall be Fined; if Ji. 
nocent, Diſcharged. „ | 

? It is the Supreme Court of Criminal Juriſdiction. Where 
By the coming of the Court of King's Bench into any County, the 
Powers of Commiſſion of Oyer and Terminer, Gaol-Delivery d 
thoſe that Have Conuſance of Pleas, Sc. are {ſuſpended without 
writing to them during the Term. But by a Special Commiſſion 
Oyer and Terminer, the Commiſſioners may fit in the ſame County 
where the King's Bench fits, and proceed upon an Indi&ment found 
before them in the Vacation. 

The Juſtices of this Court have no Commiſſion, or other Mear 
to hold Pleas, but their Power is Original and Ordinary. Fu 
when the King hath appointed them, they have their Furiſdifin 
from the Law, both in Criminal and Civil Cauſes. [See the 6 H. 
chap. 6. For Remitting Priſoners with their Indi&ments to the Pla 
where the Crimes were Committed, 4 £9 5 V. & M. chap. 18. and 
chap. 22. Concerning the Regulation of the Crown-Offce. ] 

2. On the Plea: ſide, or the Civil Branch, It Hath Cognizanc 
in all Pleas By Bill, for Debt, Detinue, Covenant, Account, and d 
All Actions of the Caſe, either upon Promiſes, Scandalous Words 
Special Nuſances, Trover and Converſion, on Penal-Statutes, and al 
other Perſonal Actions, Ejectments, £9c. againſt any Perſon ſuppoſed 
to be in the Cuſtody of the Marſhal ; as Every one ſued here 
ſuppoſed to be. And in all Perſonal Actions For or againſt an 
Officer, Miniſter or Clerk of the Court. Theſe Officers, if The) 
are ſued in any other Court, muſt have the Privilege of this Cour 
in reſpe& of their Neceſſary Attendance there. This Court alb 
may hold Plea By Writ out of the Chancery of all Treſpaſſes Qua 
vi EP Armis, Replevins, Quare Impedit, &c. 

This Court only may Regularly Examine all and all Marte 
of Errors, in Fad and in Law, of all Judges and Juſtices, in thel 
Judgments Proceſſes and Proceedings in Courts of Record; not onlf 
in Pleas of the Crown, but in all Pleas Real, Perſonal and Mat 
the Court of Exchequer Excepted, as ſhall appear hereafter. It in 
Reverſe a Judgment Given in the King's Bench in Ireland. 
6 Georg. chap. 5.] | 

It Granteth an Habeas Corpus upon Motion to Relieve Perſos 
wrongfully Impriſoned. For upon Return of the Cauſe, They 1% 
be Bail'd or Diſcharged. 6 
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1 Granteth Probibitions to Courts Temporal and Eccleſiaſtical to 
keep Them within their proper Juriſdiction. 

Alſo, This Court may Bail any Perſon whatſoever, Reſtore Free- 
ven unjuſtly Disfranchiſed, Repeal the Patent of the King by Scire 
ft acl as, &c. ; DD" | | . 

"The Errors of the King's Bench cannot be Reverſed but in the 
Houſe 0 Lords, except in ſome Caſes when the Action is firſt Com- 
enced in the K. B. (and not by Original out of Chancery) ac- 
wrding to the 27 Eliz. chap. 28, By which Statute the Error may 
be Examined in the Exchequer- C hamber. But thence too it may be 
demoved into Parliament. [See the Manner of the Proceedings in 


5 . 


Gil and Criminal Cauſes, chap. 4 &. 5. poſt.) 


VI. The Court of * Common Pleas, (otherwiſe the Common Bench) Of the Court 
s the King's Court held at Weſtminſler-Hall, or other certain Place, 5. 
Coram Tuſticiarits noſtris apu Weſlmonaſlerium, Ec. Tho' in An- (1) r Inft, 
dient Time Common Pleas were holden in the King's Bench, which 7“. b. 
was Removeable at Pleaſure. [See the Pref. to the 8 & 9g Rep. 

g Rep. 145. 1 Inſt. 171. b. 2 Inſt. 22, 23. For the Antiquity of 


This Court.] 
let us View its Officers and Juri ſcliction. 


1. Of the Officers, 
In this Court are Four Judges, (vis.,) The Chief Fuflice, (who is 
Lord by His Office whilſt He Holds it) aſſiſted with Three other 
Judges. They are created by“ Letters Patents Quam diu ſe bene (Ha Inſt. 
Geſerint, [See the 12 V. 3. chap. 2. And ſee their Oath, 18 Ed. 3. 
Kat. 4. chap. 3.] | 
The Lord Chief Fuſtice is placed on the Bench by the Lord Chan- 
cellor or Keeper; and the Other Fndges by the Chancellor or Keeper 
and the Lord Chief Juſtice, * The Seal of this Court is Committed &) 2 If: 
to the Cuſtody of the Lord Chief Juſtice. | . 
The Reſt of the Officers belonging to this Court, are, Y 4Inft, 
The Cuftos Brevium , who files and keeps all Writs returnable 
Here, and at the End of every Term receives from the Prothonotaries 
all the Records of NI. priug or Poſtea's, &c. 
The Three Prothonotaries; who enter all Pleadings, Record and 
i All Common Recoveries, Gc. They have their Secon- 
aries, 
The Clerk of the Warrants ;- who Enters all Warrants of Attorney 
for Plaintiff and Defendant, and all Deeds of Indenrures of Bargain 
1 . in Court, or before any judge thereof out of 
ourt, 6 
The Fourteen Philigers; who, having ſeveral Counties of Eng- 
lend Divided amongſt them, make out all Meſne Proceſs, as Ca- 
pus, Alias, Pluries, &c. between the Original Writ and the Ap- 
pearance, Cc. 5 5 
The Clerk of the Eſſoins; who keepeth the Roll thereof, or Enters 
Ul Ations where. Efloins. do: lie. He alſo provides Parchment and 
Os it into Rolls, marking the Numbers thereof, Cc. | 
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Four Exigemers ; each being appointed for ſeveral Counties, ne 
all Exigents and Proclamations in Order to an Outlawry upon the 


Return of the Pluries Capias brought to them. * 
The Clerk of the Superſedeas ; who makes Writs to Superſede gh. 800 
Outlawry upon the Parties appearing to the Exigent. | 
The Clerk. of the Outlawries ; who makes the Copias Utlagatn 0 
upon the Return of the Exigents. He is only a Deputy to th 05 
Attorney-General for the Time being, who is Maſter of 1, 16 
Office. 

The Clerk of the Furies; who makes the Writs of Habeas C. 77 
pus Fur. and Diſtringas Furat. for the Summoning Juries to FI 10 
pear either in the Court or at the Aſſizes, after the Panel ; 0. 
Returned by the Sheriff upon the Venire Facias for the Trial ae!“ 
Iſſues. 8 

The Chirographer , who engroſſeth all Fines upon Writs of (4 gf 
venants, makes the Indentures of all Fines Levied, and Deliver Dy! 
them to the Parties, c. [See Weſt. 2. chap. 44. 2 H. 4. ch, ou 

The Clerk of the King's Silver; who Enters upon Record the hi- erde 
ney which the King 1s to have upon the Fines ; for the Poſt-Fing ry 
according to the Value of the Land, as it is rated upon the Writs d T 
Covenant. | : ah « 

The Clerk of the, Inrollments of Fines and Recoveries, who RW 1, = 
turns all Writs of Covenant upon Fines, as alſo Writs of Entr, of th 
Summons and Seifin upon Writs of Recovery, &c. [See 23 Eli, . 
chap. 2. | Fs 

The rt of the Errors; who makes out the Superſedeas upon Keer 
Writs of Error, and doth Tranſcribe the Records out of the Comma "Oy 
Pleas into the King's Bench. King 

The Clerk of the Treaſury 5 who keepeth the Rolls of the Cour, WM This 
and makes Copies and Exemplifications thereof, makes up and Sel fer 
all Records of. N/% Prius, which are after the ſame Term where T} 
Iſſue is joined, Ec. the 

The Proclamator of the Court > The Keeper of the Court, four Con. 
Cryers or Tipſtaves Subſtitute to the Proclamators. fl 

The Warden of the Fleet; or of the Priſon proper for All Commit eſpec 
ments out of the Court. : cee 

None are Admitted to Plead at the Bar, or to Sign any Spec Seal. 
Pleadings in this Court but Sexjeants at Law. T. 

The Attornies are not Limited to any certain Number. with 

| land, 

2. As to the Furiſdifion. : ; are c 

(z) 4 Infi, The = Furiſdifion of this Court is General, and Extendeth ' 127] 
(«) 4Inft. gg, {elf throughout all England. It hath Juriſdiction in All «GW 77 
100, 11. Cauſes, Real, Perſonal, or Mixt. Real, or concerning InheritanGs In, 
by which Fines and Recoveries do paſs, and all other Real Aa Bali 
by Original Writs. In Perſonal and Mixt Actions This Court u Stare 
the King's Bench for the moſt Part, have a concurrent Juriſdidi II 
But this Court hath no Cognizance of Pleas of the Crown. * the k 
mon Pleas are ſaid to be All Pleas that are not Pleas ol te in p. 
Crown. : 1 Tt 

Regularly This Court cannot Hold any Plea 1n — Action i Matt 

Perſonal or Mixt, but by Writ out of the Chancery, Returnab* 


this Court, But in certain Caſes it may Hold Plea by Bill * 


— 
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out any Writ in the Chancery) For or againſt an Officer or other 
rivileged Perſon of this Court. And This Court, without Any 
Writupon a Suggeſtion may Grant Prohibitions where there is net- 
ther Plea or Writ of Attachment Depending, to keep Temporal and 
Fecleſiaſtical Courts within their due Bounds. Alſo this Court hath 
ſuriſdiction for the Puniſhment of their Officers and Miniſters. In a 
Word, All Actions cognizable by this Court come thither either by 
Original, as Arreſts and Outlawries; By Privilege or Attachment, 


for or Againſt privileged Perſons; out of the Inferior Courts, Not 


7 Lord High Treaſurer, and hath the Cuſtody of the Seal of this 0 
Curt. 

It is Uſual under this Seal to Grant Leaſes for Life or Years ; (f) 2 Rep. 
eſpecially in ſmall Things, and to Poor Men. But in Matters of 1 47. 


1 2 Roll. Abr, 
Great Concern, it is the ſureſt Way to take a Leaſe under the Great 182. 


deal, 3 Cro. 513, 
The Lord Chief Baron 1s the Chief Judge of this Court aſſiſted oy 
with Three other Barons, who are the ? Sovereign Auditors of Eng- (Z 2 Inſt. 
land, and Hear and Determine All Cauſes in Law or Equity. They 1 
are created by! Letters Patents, Quam diu ſe bene Geſſerint. | See the 77) 4 intt. 
12 . 3. chap. 2. and ſee their Oath, 4 Inſt. 109.] 117 
There alſo fits in this Court another Baron, call'd the Priſne Ba- 3 ©* #95 
'm, who Adminiſter's the Oath of all High-Sheriffs, Under-Sheriffs. 
aliffs, Auditors, Receivers, Collectors, Controllers, Surveyors and 
dearchers of all the Cuſtoms in England. 
The Two; Chamberlains keep the Keys of the Treaſury, where (0 In, 
the Records do lie with the Books of Domeſday. They Have a Vote _— 
in Pricking of Sheriffs, S. N e. 
1 he King's Attorney General is made Privy to all Extraordinary 
Hers in this Court, and Exhibits in His Own Name all Informa- 
tions for Concealment of Cuſtoms. Seizures and Receipts ; as alſo In- 
7 — Tn E-— formatlons 
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(k) 4 Inſt. 
106, 108. 


(!) 4 Inft. 


106, 120. 


(m) 4 Inſt. 
106, 107. 


(n) AInſt. 107. 


(0) 4 Inſt. 106. 


Sheriffs Collectors and Cuſtomers, and audit and perfect them. & 
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formations for Intruſions, Waſtes, Spoils, Encroachments and Anno. 
ances done upon any of the King's Lands, &*c. or Information upon 
penal Statutes, Forfeitures and Breach of Covenant. 

The Subordinate Officers 1n this Upper Exchequer, are, 

The Remembrancers, who keep the Records of the Court of Ex. 
chequer betwixt the King and His Subjects, and Enter the Rules aud 
Orders there made. * One 1s call'd the King's Remembrancey, the 
Other, The, Lord Treaſurer's Remembrancer. | See Couel's Intergye. 
ter, v. Remembrancer, & c.] Theſe Remembrancers have ſeyey 
Attornies in their Offices to do Buſineſs under them. There is alf 
a! Kemembrancer of the Firſt-Fruits, who takes Bonds of the Bene. 
ficed Clergy for Firſt-Fruits and Tenths, and makes Procefs Again 
Thoſe that do not pay the ſame. [See the Statutes concerning Firp. 
Fruits and Tenths under Tit. Archbiſhop, Archdeacon, Parſon, Boot 
chap. 3 G | | 

Te Pier of the " Pipe; in whoſe Cuſtody are convey'd, out gf 
the Offices of the King's and Treaſurer's Remembrancers, Gc. (x 
Water thro? a Pipe into a Ciſtern) all Accounts and Debts due to th 
King. So as whatſoever is in Charge in this Roll, or Pipe is ſaid in 
the Law to be duly charged. | See Cowel's Interpreter, v. Clerk, 
the Pipe.] In the Treaſury of this Office are kept the Great Kal 
of the Exchequer, containing the Ancient Revenue of the Crown 
and the Foreign Accounts, which contain Part of the Revenue whid 
is Granted by Acc of Parliament. 

The Cen:roller of the Pipe; which is the Chancellor of the Exch 

uer. 
l The Clerk of the Pleas; in whoſe Office all Officers and Privile 
Perſons 1n this Court are to Sue, and to be Sued, 

The Clerk of the Eftreats or Extracts; who every Term recen: 
eth Eſtreats out of the Lord Treaſurer's Remembrancer's Offc, 
and writeth them out to be Served for the King, Sc. | See Of th 
Sheriff,, Book 1. chap. 7. 5 i 

The Foreign Oppoſer, or Appoſer; who Oppoſeth all Sheriffs and 
Bailiffs of Liberties of their Green-wax, i. e. Fines, Iſſues, Amer 
ciaments, Recognizances for the Peace or Good Behaviour, Rec 
nizances for Appearances in any Court, £7c, certified in fever 
Eſtreats into the Office of the Lord Treaſurer's Remembrancer, wid 
Delivereth the ſame to the Clerk of the Eſtreats to be put into Fre 
ceſs. And becauſe the Eſtreats annexed to the Writ are under e Ki. 
Seal in Green-Wax, They are vulgarly call'd, Green-wax. Mut 

Theo Auditors; who take the Accounts of the King's Receiver, 


the 33 H. 8. chap. 39. and the 10 Rep. 103.) 

Clerk of the Nichils, or Nibils, who maketh a Roll of ſuch Su mne 
as the Sheriff upon Proceſs for the Green- wax Returns Nihil, A ſecu 
[See 5 Rich. 2. chap. 13. Stat. I.] | 1 

The Marſhal, To whom the Court committeth the keeping“ 
the King's Debtors, during Term-Time, to the End that they ity. 
provide to pay the King's Debts, or elſe to be further Impriſon'd 

Clerk of the Summons, The Under-Chamberlains of the Ex 
quer, Secondaries in the Office of the King's Remembrancer, il 
daries in the Office of the Lord Treaſurer's Remembrancer, Yi 
daries of the Pipe, The Uſher of the Exchequer. 1 
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ch. Iams of England. 


The ? Officers of the Receipr or Loser Court, (beſides the Lord (50 lug. 
Hh Treaſurer, the Treaſurer of the a oa The Chanc elorq, 


the two Chamberlains before- mentioned) are Four Tellers, The Clerk 
af the Talles, Clerk of the Pells (from His Parchment-Roll, call'd 
Pellis Receptor um Two Deputy Chamberlains, Two Uſhers, a Tally- 
(ter, Four Meſſengers. | See the 2 H. 6. chap. 10. Concerning 


cers that may make Deputies. ] ys | 
11 * much of the Officers, Now Let us View Its Juriſdiction. 


7 108. 


The! Juriſdliction of the Fudicial Part of This Court in Gene- (9) 2 Int. 


ral, concerneth the Lands, Rents, Franchiſes, Hereditaments, Debts 


longing to the King. | TALES | 
erte Cher, and Miniſters, of this Court are Privileged to Sue 
1nd to be Sued Here. So is the King's Debror, and the Debror of 
the King's Debtor 3 Priſoners in this Court; Accountants, that 
Have enter'd into their Account. So that all the Officers, Their 
lerks and Servants, All the King's Tenants and Farmers, all Man- 
er of Debtors or Accountants of the Exchequer are Privileged to Sue 
nd Implead one another, or Any Stranger, in like Actions as are pro- 
«cuted in the King's Bench or Common Pleas, 3 
The Judicial Part is a Court both of Law and Equity; and the 
iſdiction of the one Court is as Large as the other, 24 being for 
he Benefit of the King, or where the King is concerned. 

1. The Court of Common Law is in the Office of Pleas, after the 
urſe of the Common Law, held Coram Baronibus only. Here 
he Plaintiff ought to be a Tenant or Debtor. to the King, or ſome 


pena or Qn10 Minus; The firſt is Generally uſed ; and Both Go 


ueht to Run, Except the Capias Utlagatum. [See of Writs, chap. 4. 
. And of the King's Advantages in Property and Suit, Book 1. 
hap, 2. and ſee the 1 Rich. 2. chap. 12. And for the Juriſdiction 
{ this Court, 33 H. 8. chap. 39.] : 5 

2, The Court of Equity is Holden in the Exchequer-Chamber, 
core the Lord High Treaſurer, Chancellor and Under-Treaſurer, 
d Barons of the Exchequer. The Manner of their Proceedings is 
moſt according to the Practice of the High Court of Chancery. 
ut the Plaintiff muſt ſet forth in His Bill That He is a Debtor to 
le King; But whether He is ſo or no, It is not Material, In this 
burt the Clergy frequently Exhibit Engliſh Bills againſt ſuch as 
uſe to pay them their Tithes, to make the Defendants ſet them 
th upon Oath, to prove the Payment of them, Sc. And Here 
e King's Attorney may exhibit Engliſh Bills for Any Matter Cor- 
ming the King. And any Perſon Grieved in any Cauſe at Law 
olecuted againſt Him on the Behalf of the King, or any Patentee 
the King, Ge. may Exhibit his Bill againſt the Attorney Gene- 


V and Others that are Intereſted in the Cauſe, to be Relieved in 
Quity. 


_ 0. £54 _. ATA... —S. 


By the I hi. chap. 4. The Firſi-Fruits and Tenths of the Clerg 
within the Survey of the Court of Exchequer, R 
See 


ray Accountant to him. The Leading Proceſs is either a Writ of 


to Wales ; where no Proceſs of the King's Bench or Common Pleas 


The Leading Proceſs is a Subparna, as in the Court of Chancery. 


151. 
» 4 Inſt. 112, 


Duties, Accounts, Goods, Chattels, and other Profits and Benefits 113,114,118. 


(r) 4 Toft, 


109, 118. 
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See the 13 Elis. chap. 4. 14 Elis. chap. 7. 27 Elis. cba, 
7 Fac. f. chap, 15. Haw Accountants Lats are liable to teh 
ment of the King's Peh fs. 

By the 6 H. 4. 1 Commiſſions may be ſent to Enquire of 
the Accounts of Sheriffs and other the King's Officers. 

92 Jo fpeak Exactly, There are + Seven Courts in the Court of Ex- 

cChequer, (viz. The Court of Common Pleas or of Common Lap 
The Court of E uity, The Court of Accounts, The Court of Receine 
The Court of Exchequer-Chamber (being the Aſſembly of all the 
Judges of England to Debate Difficult Matters of Law) The Cour 

of Exchequer-Chamber upon Errors in the Court of Excheguet 

[See 31 Ed. 3. chap. 12. 31, Eliz. chap. 1.] The Court of Ex. 
chequer-Chamber, upon Errors in the Court of King's Bench, [$6 

the 27 Eliz. chap. 8. 1 Eliz. chap. 1.] 
Thus far Of the Courts at Weſtminſter, (vis.) The Chancery 

King*s Bench, Common Pleas, and the Exchequer. Theſe are all 
Courts of Record, Except the Equity-ſide in the Chancery and the 


Exchequer, 


Of the Court VIII. The Court of I Chivalry or Court Martial (The Fountain of 
of Chivalry the Martial Law) is next to be Conſider'd. It is now Held at Doc. 


or Court ; g 
Martial. tors Commons in London. 


4 ) 4 Inft. The Judges of the Court were the Lord Conſtable of Englund 
1 Int. 74. a. and the Earl Marſhal of England. Marſbal is Detived from Jar. 
(„% Lev. in Saxon ſignifying a Horſe, and Schalc a Governor. But noy 
Seen perl. the whole Office is Given to the Earl Marſhal, Except in Matter 
65. 66. touching Life and Member, which muſt be before the Conſtable and 
41 b. Marſhal ; a Conftable being appointed for that Turn only. 

128. The Grant of this Office is by Letters Patents to Exerciſe by 


128. : . ny 
Hawk. Pleas Himſelf or his ſufficient Deputy. 


of theGrown, „ Attendants on this Court are the Heralds, Created by Letten 

chap. 4. Patents. Of which Three are call'd Kings at Arms, The Relt ar 

694 . Purſuivants, Theſe Heralds are Meſſengers of War and Pexce 

029029” Skilful in Deſcents, Pedigrees and Armories, taking Care of the Ge 

nealogies of the Nobility and Gentry. Their Learning in Delcents 

(#)4 Inſt. and Pedigrees, * upon juſt Proof, may be a Means to quiet mary 

12% 121. Controverſies about Titles of Honours, Dignities and Inheritance 

[See Of Evidence, chap. 4.) They Marſhal the Solemnities of Com- 

nations, Marriages, Chriſtenings, Funerals, Feaſts, &c. of Great 

* Perſons, upon Requeſt. » They pretend to have the Sole Power ot 

Ges in Parl. Painting Arms, Marſhallinz Funerals, Gc. - 

58, 59, . They were Incorporated by Rich. 3. and afterwards by King Ph 
1 Ip and Queen Mary. | 


3535 34 
Hawk. Pleas, 


1 oK 2: The = Nuriſcliction of this Court is declared by the 13 Rich. % 
() 1 Inſt. Stat. 1. chap. 2. (viz.) That It bath Copnizance of Contrada row 
201-4: 391d. ing Deeds of Arms and War out of the Realm, and alſo of Tin 
4 Inſt. 122, that touch War within the Realm, which cannot be Determin'd ot Dir 

cuſſed by the Common Law, with other Uſages and Cuſtoms to the ſank 


124; 134+ 
. Matters Appertaining, | See 8 Rich. 2, chap. 5.] 


0 
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Out of the Realm, (i. e. in foreign Parts beyond Sea. For upon 
the Sea the Admiral hath Juriſdiction. e 

But if the Cauſe of the Action done out of the Realm is Tran- ch 6 Reg. 
cory, an Action lies at Common Law, tho? done out of the Realm; 47, 48 
xr if the Contract made beyond Sea is for doing any Act within the 1 tv9 46: 4. 
realm, That Part gives it to the Common Law. An Obligation 4 Ing. 134, 
made beyond Sea may be ſued here in England in what Place the 141, 14” 
plaintiff pleaſes 3 tho" it bears date at a Place beyond Sea. [See of 
the Admiralty-Court, poſt. ] But if the Action is Criminal or Local, 
then the Cauſe belongs to this Court, 

The Words, With other Uſages and Ciſtoms ſupport the Claim of 
his Court to give Relief to any of the Nobility and Gentry that 
re abuſed in Matters of Honour; and to keep up the Diſtinction and 
Degrees of Quality. 

+ The Proceedings are according to the Cuſtoms and Uſages of (+) i Ind.7,. 
the Court by Witneſſes, (and formerly by Combat) and in a Sum- * -+ 1 rb 
mary Way by Petition; and in Caſes Omitted according to the Civil ps 
Law, and Law of Arms. © Therefore, upon Attainders, here can be (0) 4 Ing, 
10 Forfeiture of Land or Corruption of Blood, 125. 


By the 1 H. 4. chap. 14. Al Appeals for Offences done out of the 
Realm are Cognizable before the Conſtable and Marſhal ;, but not Ap- 
jeals of Offences within the Realm, 


All Appeals in Caſe of Arms or Heraldry from Grievances or (4) 4 Inf. 
from the Sentences, are to the King. This Sort of Appeal is Diffe- “ 
rent from an Appeal on an Offence. This 1s a Removal of the Cauſe 
to a Superior Court. 

But this Court is Grown much out of Repute, and hath little or 
10 Buſineſs. For, 


By the 26 H. 8. chap. 13. 35 H. 8. chap. 2. 5 & 6 Ed. 6. chap. 11. 
Al Treaſons and Miſpriſion of Treaſons, committed out of England, 
ball be inquired of in the King's Bench by 4 Fury of the ſaid Coun- 
) where the ſaid Bench ſhall ſit; or in ſuch County by a Fury, and 
before ſuch Perſons, as the King ſhall appoint by Commillion, &c. 
(See the 6 Georg. chap. 3. Title Of the Court of Admiralty, infra; 
and the 7 Georg. chap. 6. For particular Courts Martial, and Book 
l. chap. 5. at the End.] 


IX. The Admiralty-Court (Curia Admiralitatis) is holden at Doc- Of the Court 
ors Commons in London. The Admiralty Seffions for Trial of Ma- f Admiralty. 
lelaQors on the Sea is held in Southwark. 

In the Admiralty-Court are the Admiral, (Admirallus) his Depu- 9 3 
Judge (commonly a Doctor of the Civil Law.) Two Regiſters, , Inf. 137. 
Alvocates, Proctors and a Marſhal. 

It is not allow'd to be any Court of Record, becauſe it proceeds (J 4 Ind. 
the Civil Law ; for the Judge has no Power to take ſuch a Recog- 1 Roll. Abr. 
M2ance as a Court of Record may. (Qu.) Yet this Court may Fine 534. 


0 1 Cro. 68 5, 


ad Impriſon for a Contempt in the Face of the Court. „I Ventr. 1. 


e Proceſs and Proceedings are in the Name of the Lord Admi- Raym. 58. 


b, and by Libel ; and the Plaintiff and Defendant enter into 5 Sti- CA 


pulation 531. 


—_— 
1 


\ Book IF 
pulation (or Bail by a Sort of Rerognizance) for Appearance, dt. 
abide the Sentence, 5. | þ 1%} h3gl 
(1Int.11:b. Beſides the Civil Law, the Maritime Laws of Rhodes ang 1 (1, 
260. Þ. ron are made Uſe of. [See Molloy De Fure Maritime. } 
G) rInft.260, Tt hath ! Furiſdiftion and Power to Determine all Marit 
1 bad. ., Cauſes, or Cauſes arifing wholly upon the Sea, out of the Juriſgh, 
Tag E tion of a County. EG he | 
Koll Adr. A Judgment upon a Thing done upon Land is void. * It 5; 
Genu. 4e, Part of the Sea, where One may ſee what is done on one Side of 
141. Water and the other. So Note, That below the Low- War 
9 pg Mark, The Admiral hath ſole and abſolute Juriſdiction. But b. 
: Inſt. 124, tween the High-Water Mark, and Low-Water Mark, The Common 
138. Law and the Admiral have Juriſdiction by Turns; One upon the . 

ter, the other upon Land. But if the Water is within a Couny, 

the Common Law claims Juriſdiction. | Y | 
(m) 4 lat. The juriſdiction of the Admiral is Declared by Statirtes, * which 
13913%-137+ cannot be diſpenſed with by any Non Obſtante ;, becauſe All th 
King's Subjects have an Intereſt in the Juriſdiction of the Admin. 


By the 13 Rich. 2. chap. 5. The Admirals and Their Depuin 
ſball not meddle with any Thing done within the Realm, but only nil 
Things done upon the Sea. | Woes | 

By the 15. Rich. 2. chap. 3. The Court of Admiralty Hath u 
manner of Conuſance M. any Contract, or of any other Thing die 


within the County, either by Land or Water, nor of Wreck of I" 
Sen. Fog | py: FR 
(n) 5 Rep. » The Admiral hath no Juriſdiction of Wreck, (i. e.) of Cook Rs 
06, 107 Caſt and left upon the Land by the Sea; but of Florſam, Jaſui 10 
bs _ Lagan He hath Juriſdiction, for They are in and upon the i" | 0 
[See Book 2. chap. 2. Of Wreck, Tit. Franchiſes.] But to go on wi « - 
the 13 Rich. 32. | „ ou 
Nevertheleſs, Of the Death of a Man and of Mayhem don i]. 
Great Ships, Jo and 8 the main Streams of great l. h 4. 
vers only, beneath the Points of the ſame Rivers, (In thoſe I at 
Caſes only on Rivers) The Admiral ſhall haue Cognizance. 4 1 
likewiſe To Arreſt Ships in great Fleets, for the Voyages of the In == 
and Kingdom; and ſhall alſo have Furiſdiftion in ſuch Fleets dui /T 
ſuch Voyages. YT" 
Vote, That the Lord Admiral hath greater Juriſdi&ion in Cale of 
the Death of Man and of Mayhem than in other Caſes. [See O 
| | Ws , [See 

By the 2 H. 4. chap. 11. The 13 Rich. 2. chap. 5. is c 
| ä Sas and the Common Law ſhall be bolden againſt the 4 "= Fa 

ral, &c. And the Party Grieved by the Non-Obſervance of tha! * 

ſhall (by Action upon His Caſe) Recover Double Damages again 17 
Proſeciuor in the Admiralty ;, and the Proſecutor ſhall alſo fer " rt. 
Pounds to the King, being thereof Attainted. ut FC 


By the 5 Eliz. chap. 5. F. 30. All and Every the ſaid Offenct 


' fore-mentioned, as hereafter ſhall be done upon * 05 


laſts of the Sea, being no Part of the Body of any Country, ami with- 
mt the Furiſaliction of the Cinque-Ports, and out of any Haven or Pier, 
ſpall he Tried and Determined before the Admiral. 


This Act deſcribesparticularly the Lord Admiral's Juriſdiction: So 
hat the Juriſdiction of the Lord Admiral is confin'd to the main Sea, 
or Coaſts of the Sea, being not within any County. But it ſpeaks 
only of ſome Offences againſt Conſtitutions for the Maintenance of 
the Navy, not of Contract. As to Contracts, the whole is to be 
done upon the Sea, and no Part within a County, to give the Admi- 
ral Juriſdiction. For where Part of the Act is done, or is to be done (1g. g.. 
in England, and part out of the Realm, That Part that 1s, or 1s to 3 4 +, 
te, performed out of the Realm, ſhall be tried by a Jury if Iſſue be 141, 1 
taken upon it. As in a Covenant by Charter-Party that a Ship ſhall : ReP.47, 28. 
ail from a Place in England to à Place in Spain, and remain ſome 5:8. 5% 
Days; if the Iſſue of the Queſtion is, Whether the Ship ſail'd thither 53> 533. 
ind remain'd there ſo many Days; it ſhall be tried by a Jury. 7 So (7)aInft.r34, 
if the Contract was made beyond Sea for doing of an Act, or Pay- Iich. * 
ment of Money within this Kingdom; or if the Contract is upon the 212, 213. 
Sea, and not for a Marine Cauſe, as to pay Money in England. For * Koll. Abr. 
where Part belongs to the Common Law, and Part to the Admiral, 533 
The Common Law ſhall be prefer d. But the Admiralty-Court 
may Award Executions upon 1 Land, or within a County, for that (5):3Rep.;z. 
8 not to hold Plea of any Thing ariſing upon Land. Upon Letters + Haft. 141. 


Miſive or Requeſt it may alſo Award Execution upon a Judgment : 300 Abr. 


given beyond Sea. e | 
This is the current Opinion among the common Lawyers con- 
cerning the Juriſdi&ion of the Admiralty. But it is inſiſted on the o- 
ther Hand by the Civilians, that the Lord Admiral hath Cognizance 
of Contracts made at Land touching Navigation and Trade by Sea. 
' It is allow'd on Both Sides that the Lord Admiral hath Cognizance (r) t Roli. 


= 


of Seamens Wages, See 4 £9 5 Ann. chap. 16.] and of Contracts and 199 4 


Debts for making Ships, Ic. and That He hath Power to Erect Bea- 343. 


cons, Ec, But it is inſiſted further, that He hath Cognizance of? bs ent. 191, 
Things done in Ports and Navigable Rivers ; as concerning Dama- 8 "ho 
vs done to Perſons, Ships, Goods, Annoyances of free Paſſage, un- 
lawful Fiſhing ; and alſo Cognizance of Contracts and other Things 
done beyond Sea, relating to Navigation and Trade by Sea. TIdeo 
Qnere, and ſee 4. Inſt. 134, 135, 136, Oc. 
The Common Lawyers do not pretend to have Cognizance of (/) 4 Inf. 
All Bargains and Contracts made upon the Sea, or beyond Sea, but * 
yield That Some Contracts are under the Cognizance of the Conſtable 
and Marſhal, and ſome under the Cognizance of the Lord Admiral. 
[See Of the Court of Chivalry, ante. | 
[See the 5 H. 5. Stat. 1. chap. 6. Concerning Appointment of Con- 


| T7 of Truces and Safe Conduct in every Port; and 4 In/?. 152, 
0. 


| Py the 8 Eliz, Chap. 5. IF an Erroneous Sentence is given in this 
"rt, The Appeal muſt be made to Delegates appointed by Commiſſion 
1 Chancery, whoſe Sentence ſpall be Final. 


Qqq — 


— 
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Of the Court 
by Commifſ- 
ſion accord- 
ing to the 


28 H.. ch. 1 5. 


(t) 3 Inft. 
ti, 112. 

4 Inſt. 124, 
147. 
I Init, 261. b. 
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111180 AI. NG Kar x 
As there are 1 N Inferior Admiralty-Courts, Their Appeals x: 
made to the Lord High Admiral in this Court. But the Lord Wa 
den of the Cinque-Ports is Admiral there, and hath the Juriſdigion 
of the Admiralty exempt from the Admiralty of England. 8 
chap. 2. poſt.] | AI 4, 0 
See the 13 Car. 2. chap. 9. For Regulating the Navy Ships of 12 
and Forces by Sea, and the 6 Georg. chap. 19. infra.] 


By the 2 W. & M. Seſſ. 2. chap. 2. Commiſſioners: of the Ad 


c 
ralty have like Authority and Furiſdiction as the Lord High 41, : 
mi ral. I e! | 

By the 11 and 12 W. 3. chap. 7. Piracies and Felonies Committs] 8 
upon the Sea, or where the Admiral hath Juri ſdiction, may be Tri 
at Sea or upon Land in any of His Majeſty's Iſlands, Plantations, & 
by Commiſſion, according to the Courſe of the Admiralty, The Acceſ 0 
ries in Piracy may be Tried in like Manner. : 

But ſee 4 Georg. chap. 11. infra. See alſo in the ſaid Statute con. i © 
cerning the Power of the Judge of the Admiralty in London, &c. u © 
Reward Wounded Officers and Seamen, &c. in Defence of a Ship 8 
gainſt Pirates. | | — 

By the 6 Georg. chap. 19. Perſons in Actual Service and Pay i * 
any of the Ships or Veſſels of, War committing any of the Crime 
mention'd in the 13 Car. 2. chap. 9. uhon the Shore in Foreipn Part TE 
may be Tried and puniſhed for the ſame, as if the Offences had ben 
committed upon the main Sea, or on board of any Ships or Veſſel On 
War. | [Se 

X. The Court by Commiſſion according to the Statute of 28 H.. 11 
chap. 15. Muſt be Holden before the Admiral or His Lieutenant n * 
Deputy, and Three or Four Perſons more as ſhall be Nominated h 8 
the Lord Chancellor. And the ſaid Commiſſioners, or Three of then | 
have Power to enquire of All Treaſons and other Capital Crimes ai % 
Offences committed at Sea, and by a Fury of Twelve Men, as ſol il © © 
Limited by the Commiſſion. And every Indictment ſo found hall it x 
Good. And ſuch Order, Proceſs, Fudgment and Execution ſhall t on 
had thereupon as againſt ſuch Offenders at Land. Alſo the Trial 9 , 
ſuch Offences (if They be Denied) ſhall be had by Twelve Men ( 5 
the County limited in the ſaid Commiſſion, &c. [See for the Expo thor 
tion of this Act, 3 Inf. 112, 113, 114. ] . 

The Proceſs and Proceedings here are to be in the Name of tit Va 
King. 

The Act of the 35 H. 8. chap. 2. or 5 Ed. 6. chap. 11. Concer MA 
ing the Trial of Foreign Treaſons, or of Treaſon committed oute 30 
the Realm, do not take away the Statute of the 28 H. 8. chab. 5 f 
for Trial of Treaſons, c. done upon the Sea, tho' they are done! Mig 
of the Realm. Beſides, by the 11 & 12 . 3. chap. 7. This Sa" BY, 10 
of the 28 H. 8. is Declared to be ſtill in Force. 

— 


By the 1 Ann. chap. 9. Captains and Mariners belonging tu S 
and Deſtroying the ſame at Sea, ſhall be Tried in uch Per | 


* 


h.1. Lam of England. 

al be ö Limited by the King's Commiſſion, and according to the 28 

v H. . 
11 


8. n . 
By the 4 Georg. chap. 11. Pirates, Felons, and Robbers by the 
0 12 W. 3. chap. 7. may be Tried according to the 28 H. 8. 


chap. 1 5. 


[See the 33 II. 8. chap. 12. 11 C 12 . 3. chap, 12. For the Trial 
of the Governors of Plantations, c. 10 Ann. chap. 10. For the 
Trial of Officers and Soldiers, that either upon Land out of Great- 
Britain, or at Sea, hold Correſpondence with a Rebel or Enemy, 


Ec. | 


XI.“ The Court of Afizes (from Afideo, To fit together) is a Of the Court 
Court wherein the Twelve Judges, (vis. the Juſtices and Barons of * fees. 
the King's Courts at Weſtminſter, are empower'd by Commiſſion to 7 
Try all Cauſes Civil and Criminal in every County of England, ex- 4 Intl. 158. 
cept Middleſex, where the King's Courts of Records do fit, and ex- | 
cept where his Courts for his County Palatines are held. The Pro- 
greſs into the ſeveral Counties is call'd the Circuit. Theſe Circuits 
are Six, to Each of which Two Judges are appointed. But as for 
ales There are but Two Circuits, North and South Wales. For 


Each of which, 


By the 18 Eliz. chap. 8. The King may Appoint Two Perſons learned 
in the Laws to be Fudges in each of the Welſh Circuits, which had but 
One Juſtice before, and may Grant Commiſſions of the Aſſociation, &c. 
[See the 34 C 35 IH. 8. chap. 26. 


The Judges are to be attended by the Sheriff of each County, and 
His Under Officers, c. If He is abſent, or negligent in His Duty, 
the Judges may Fine Him. | | 

The Judges of Aſſize came into the Place of the ancient * Juſtices (x) 2 Init 
tried Titles of Lands or Goods, and all Treaſons, Felonies, Ic. going = 184 
round the Kingdom once in ſeven Years. 185, 291. 


The Judges of Circuits fit by Vertue of » Five ſeveral Commil- —_— = 


( ons. (y) Bacon's 
| * T// 1 1 4 | | Elem. 17, 18 
| Ax Commiſſion is a Delegation by Vertue of the Common Law 8 


or of an Act of Parliament, whereby Juriſdiction, Power and Au- ( 4 Ind. 
tority is conferr'd on Others. All Commiſſions of New Invention 163, 164. 
are againſt Law, until They have Allowance by A& of Parliament, 

1.* By a Commiſſion of Oyer and Terminer (to Hear and Deter- (a) 2 Inft. 


anne) Directed to Them and many other Gentlemen of the Coun- r 


ep. 118. 


Q qq 2 Thi . 


*— "I —_ 


—— 


Us "= = . Judicis Eſt Cogitare Tantum ſibi eſſe Permiſſum Quantum Commiſſum & Creds- 
2 nit. x * 


% But the Judges are to be of the Quorum; ſo as the Reſt cannot 162,163,164 
without Them. [See the 13 Ed. I. chap. 29. 2 Ed. 3. chap. 2, 185,166, 167- 
34 Ed. 2, chap. 1.] By Vertue of this Commiſſion, They have Power 1 . 
o Hear and Determine Treaſons and all manner of Felonies and Crompt. 226. 


' \demeanors, See the Form of the Commiſſion, Crompt. Jur. 12 1. Hag Pie,, 
4 Uſt. 162, 163. and ſee 2 Inſt. 419. 1 
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E e, of the Book 


This is the largeſt Commiſſion that They have. It may be either 
General or Special. Special, i. e. To try only particular Perſonz Or 
Offences. . 

They cannot proceed but upon Indictments taken before They, 
ſelves, unleſs They Have a Commiſſion of Gaol-Delivery too, or: 
Special Commiſſion. For the Authority of Commiſſioners of Ojer 
and Terminer is, Ad INQUIRENDUM, Audiendum © Ternj. 
nandum, to Inquire, Hear and Determine. They may upon an In. 
dictment <> fm ng the ſame Day againſt the Party Indided, [$e, 
1 Ann. chap. 8. 

(% ahn. 2 By 4 Commiſſion of General Gaol-Delivery, directed only 9 


168, 169. the Judges Themſelves, and the Clerk of the Aſſixe aſſociate, They 


: Inſt. 568. have Power to try every Priſoner in the Gao] committed for an 
Rep. 31 ,. Offence whatſoever, and the ſame Day He is IndiQed ; but none hut 
> tk ''” Priſoners in the Gaol; So that one way or other they rid the Gag] 
Hawk. Pleas, of all the Priſoners in it. [ See the Form of This Commiſſion of Gene. 
St, 4 ral Gaol-Delivery, Crompt. Fur. 125. 4 Inſt. 168.) They may pro. 
hap. 6. | 8 . ) * p 
ceed upon Indictments taken before Juſtices of the Peace, as well 3; 
upon Indictments taken before Themſelves. [See the 27 Ed. 1. chap, z. 
4 Ed. 3. chap. 2. and 10. 1 Ed. 6. chap. 7. 1 & 2 Ph. & Mar. chi. 
13. And the 2 & 3 Ph. & M, chap. 18, For Corporations, Sc. Se 
alſo the 33 H. 8. chap. 24. infra.) 
(c) 1 Inſt. 3. By a Commiſſion of © Afize directed to Themſelves only, and 
263. the Clerk of the Aſſize, to take Aſſizes; upon which Account They 
28 +**2 are call'd Juſtices of Aſſize. The Office of theſe Juſtices is to do 


4 Inf. 138, Right upon Writs of Novel Diſſeiſin (called Affizes) brought before 


* Char. Them by ſuch as are wrongfully Thruſt out of their Lands, [Sec 
ch. 30. the Commiſſion, Crompt. Fur. 204. 4 Inſt. 158.] Theſe Writs were 
1 L , frequent heretofore; but now Men's Poſſeſſions are ſooner Recovered 
20g, Gr. by ſealing Leaſes upon the Land, or by bringing Ejectments; the 


Hawk. Pleas, Defendant agreeing to confeſs Leaſe, Entry and Ouſter, [See Of E 
Om” jectment, chap. 4. poſt.] .“ Divers Acts of Parliament have Given 
(4) Crompt- Them Great Authority in Criminal and Civil Cauſes, {See the 
1 e 
xs Of 169. ereunto belong Commiſſions of Aſſociation, for Others to be aſſo- 
F.N. B- 155, ciate, or to be joyn d to them as Fellow Juſtices ; Writs of Adnit 
nn © trance directed to the Juſtices to Admit them; The Writ of Si uo 
Omnes, for the Reſt to proceed, tho* the Others do not come. And 
this the King may do with Reſpect to Juſtices of Oyer and Terminer, 
and Gaol-Delivery. : | 
Errors before Juſtices of Aſſize ſhall be redreſs'd in the * King“ 
Bench, and not in the Common Pleas. 


[See the 27 Ed. 1. chap. 3. De Finibus. 2 Ed. 3. chap. 2. 
By the 23 H. 8. chap. 24. None ſhall be Fuſtices of Aſſize or Gaol: 


(e) Crompt. 
Jur. 207. 


Delivery in any County where He was Born or Inhabits, in Pain i 


100 |. This Ad does not Extend to Officers in Corporations, &c. [ Fee 
8 Rich. 2. chap. 2.] 


Yet the contrary has been often done by a Non Ob/tante in the 
Patent. But now it is Declared by the 1 V. r M. Sef. 2. chap. 7 
That the pretended Power of Suſpending Laws, or the Execution © 
Them by Regal Authority only, is illegal. 2 

* 4. | 


by 
in th, 


4. By Commiſion (or rather Writ) of f M. Prius directed to the ) 2 Inf. 
Judges and Clerk of Aſſize, who are therefore called Juſtices of Mi TER. 2504 
Prins, Their Authority 1s annexed to the Juſtices of Aſſize. It is 160, 161. 
1'd a Commiſſion of Nifs Prins from a Judicial Writ of Diſtringas, 
where the Sheriff is commanded to Diſtrain the impannel'd Jury by 
heir Lands to appear at Weſtminſter before the Juſtices at a certain 
Day in the following Term, to try ſome Cauſe, Si or Nifs Prius 
Iſlitiar1 Noſtri ad Aſſizas Capiendas Venerint, &c, unleſs the Ju- 
fices come before that Day. to ſuch a Place in ſuch a County, where 
the Caſe is Triable. [See Veſtm. 2. chap. 30. or 13 Ed. 1. chap. 30. 
and 2 Inft. 420, &C. ] ES 

For all Civil Cauſes grown to Iſſue (or where Suit is conteſted, 
ind the Fact ready to be tried) in the Courts at Weſtminſter are 
brought down in the Vacation, before the Day of Appearance ap- 
pointed for the Jury above, in the County where the Action was 
hid, for the Eaſe of the Plaintiff, Defendant, Jury and Witneſſes, 
to be tried there; which is uſually done in Two or Three Days. 

Ind then upon the Return of the Verdict given by the Jury to the 
Court above, the Judges there give Judgment for the Party for whom 
the Verdict is found, | 

[See 27 Ed. 1. chap. 4. 12 Ed. 2. chap. 3. G 4. 14 Ed. 3. Stat. 1, 
chap. 16. 7 Rich. 2. chap. 15. 9 Rich. 2. chap. 7. 14 H. 6. chap. 1.] 


By the 18 Eliz. chap. 12. The Chief Juſtices or Chief Baron, or 
in their Abſence Two other Fuſtices or Barons, as Fuſtices . of Niſi 
Prius for the County of Middleſex, ſhall Try Cauſes upon Writs of 
Niſi Prius pon Iſſues joyn'd in the King's Bench, Common Pleas, or 
Exchequer, in the Term-Time, or Four Days after each Term. 


Tho' Trials by N/% Prius are for the Eaſe of the Parties, Juries 
and Witneſſes, by ſaving them the Charge and Trouble of coming 
up to Neſtminſter; yet in Matters of Great Weight, or where the 

Itle1s 1ntricate, The Judges above, upon Motion and Information, 

nll often retain Cauſes to be tried there; and then the Juries and 
\Vitneſſes in ſuch Caſes muſt come up to the Courts at Weſtminſter 
bor the Trial of the Cauſe, which is call'd a Trial at Bar, The 

ing bath his Election to try his Suits at the Bar or in the Countiy, 
nd in what Court He pleaſes. | 
5. By Commiſſion of the £ Peace in every County of their Circuit. ( 4 Inſt. 
dee the Form of the Commiſſion of the Peace, Dalt. chap. 5. | 170, Oe. 
All the Juſtices of the Peace of that County where the Judges 
we their Aſſizes, are bound to preſent. And if they make De- 
ault without Lawful Impediment, The Judges may ſet a Fine upon — 
dem for their Neglect. [See Of the General or Quarter-Seſſions of 
be Peace, infra, | | 

ote, Thar there is a Commiſſion of the Peace, Oyer and Terminer 
nd Gaol-Delivery of Newgate, Held ſeveral Times in a Year for 


be, ity of London and County of Middleſex, at Fuſtice-Hall in the 
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'1 Baily where the Lord Mayor is the Chief Judge. | 
Ves. are the Five Commiſſions, by Vertue of which the Judges 
"cr Circuits execute their Authority. 
but if juſtices fit by Force of a Commiſſion, and do not Ad- (4) 4 lng. 
Arn the Commiſſion, it is determin'd. Thoſe that fit by Vertue 725: 


Crompt. Jur. 
of 12 5. 
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of a Commiſſion are not countermanded by any new Commiſig 
unleſs the New Commiſſion be ſhewed unto 'Them, or proclain'; 1 
the County; or unleſs the New Commiſſioners do fit by Force of f 
New Commiſſion. [See the 2 & 3 Ph. & M. chap. 18.] a 


By the 9 Ed. 3. chap. 5. The Fuſtices of Aſſize, Gaol-Deliver 
and of Oyer and Terminer, ſhall ſend their Records and Proceſs 
to the Exchequer every Tear at Michaelmas, to be kept in the Tres. 
ury, XC. | | 
n By the 1 Ed. 6. chap. 7. No Proceſs or Suit before any Tſtices 
Aſſize, Gaol-Delivery, Oyer and Jerminer, Juſtices of tle Pe; 
&c. ſhall be Diſcontinued by the Making or Publiſhing a New C. 
miſſion, or Aſſociation, or by Altering the Names of any of the 2 
ſlices or Commiſſioners ,, but the New Fuſlices or Commiſſioners 10 
proceed as if the Old ones had remained. [ See this Statute CONCern- 
ing the Continuation of Smits more at large, and the 11 H 6 


chap. 6. 
By the 1 Ann. chap. 8. No Commiſſion of Aſſize, oye: and Term. 


ner, General Gaol-Delivery, or Aﬀociation, Writ of Admittance, rf 
non Omnes, or Aſſiſtance or Commiſſion of the Peace, ſhall be deternin! 
by the Death of the King, but ſhall Continue Six Months, unleſa Super: 
eded, &c. [See the 7 & 8 V. 3. chap. 27. 


See the 14 H. 6. chap. 3. For holding the Aſſizes at Carliſle for 
the County of Cumberland. 1 Georg. chap. 37. For holding the . 
ſizes for the County of Cornwall, &*c. 


Of the Court XII. The General or Quarter-Seſſions of the Peace is a Court d 
9 Record held every Quarter of the Year, in every County, befor 
(i) Lamb. Two or More Juſtices (1 Qyorum)) for the Execution of their J. 
Book 4. thority given Them by a Commiſſion of the Peace, and ſeveral 6 
chap. 19, 20. of Parliament. In ſome of the larger Counties the Tuſtices divide 

the Shires into Three or Four Parts, and keep Four ſeveral Sefliors 

in each Part. 


By the 2 H. 5. Stat. 1. chap. 4. The Quarter-Seffions is aptuinttl 
to be kept Four Times in the Tear, (v1z.) In the Firſt Week afin 
Michaelmas-Day. In the Firſt Week after Epiphany, In the Fil 
Week after the Cloſe of Eaſter, In the Week after the Tranſlation 9 
Thomas a Becket (being the 7th of July) and Oftner if Need be. 


But Cuſtom, contrary to the Rules of Law, prevails againſt ti! 
Statute in ſome Counties, and the Quarter-Seſſions are kept at oth! 
Times. 


By the 14 H. 6. chap. 4. The Fuſtices of Middleſex are not obliged 
to keep their Seſſions above Twice in the Tear. © 

By the 32 H. 8. chap. 43. Fuſtices of the Counties Palatine i 
Co and Lancaſter are to keep Seffions only at Michaelmas #" 

alter. | 


The 
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The Seſſions may laſt two or three Days, yet the Record ought to 
mention that the Seſſions was Holden at * One certain Day, 2 4 Repa8. 
te firſt Day thereof. 

The Place for keeping the Quarter-Seſſions in the County is uſu- 
ally in one of the Principal Towns in the County, according to the 
Diſcretion of the Juſtices. This being agreed on, The Seſſions ought 
to be Warned by Warrant of two or more Juſtices (1 Quorum) di- 
ſected to the Sheriff, thereby Commanding him to Summon a Seſſions 
of the Peace, to Return a Grand Jury before them or their Fellow 
ſuſtices, at a certain Day and Place, and to give Notice to all 
Stewards, Conſtables, and Bailiffs of Liberties to attend. “ And ſuch (0 Lamb. 
i Precept by any two ſuch Juſtices cannot be ſuperſeded by any of * 


their Fellows, but only by Writs out of Chancery. eo 


| 122. b. 
By the 5 Ed. 6 (not Printed) The Seſſions for Angleſey is to be 
bet at Beaumaris. But, 


| ty the 1 Georg, chap. 26. The Fuſtices may adjourn to other Places 
fur taking the Oaths to the King, 
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Let us Conſider the Perſons that Attenò his Court and its Furiſ- 
diftion. 

1. There muſt Attend at this Court, 

The * Cuſtos Rotulorum; or His Deputy ; He hath the keeping of ( 2 Inft. 
All Bargains and Sales by Deed Indented and Inroll'd, and of the Bat. en. 
Records of the Seſſions, and of the Commiſſion of the Peace. [See 185. p. 513. 
the 37 H. 8. chap. 1. 3 4 Ed. 6. chap. 1. 

»The Fuſtices of the Peace; who are to certify their Recogni- () Dalt. ch. 
ances, [See the 3 H. 7. chap. 1. 589 6 Ed. 6. chap. 25.) and Exa- fl. 5» 
minations taken By Them, and to Hear Cauſes, &c. [See 12 Rich. 2. Cont. Lamb. 
chap. 10. 2 H. 5. chap. 4.] If any one does not Attend or does Miſ- Book 4. ch. 3. 
behave himſelf, The Court, as a Court, upon Indictment, may Fine 
and Impriſon Him. ( Qu.) 1 8 

The Clerk of the Peace; to Read the Indictments, to Enter the 
Ads of the Court, and to Draw up Proceſs. He is Deputy to the 
Cuſlos Rot ulorum. 


By the 1 W. & M. Seſſ. 1. chap. 21. The Clerk of the Peace is to 
be apointed by the Cuſtos Rotulorum without Fee or Reward, on Pain 
of Forfeiting Double Value of the Sum Given, and F being Diſabled 
lo emoy Their Places. He may enjoy his Office Quam diu fe bene Geſ- 
ſerit. Unt for Miſdemeaning Himſelf the Fuſlices in Seſſiuns may Diſ- 
cbarge Him. And then the Cuſtos Rotulorum is ts chooſe Another Re- 
ſent in the County, or on Default the Tuſlices in Seffions to Appoint 


One, See the 27 H. 8. chap. 16. 10 2 11 V. 3. chap. 23, 8 Georg. 
cbap. 18. 


The Sberißt, or His Deputy; To Return Juries, To Receive the 
lines ſet by the Court on Delinquents, &c. 

Coroners alſo muſt Attend, becauſe they are Parties to Exigents, 
and in ſome Caſes have Power to Commit; So the Gaoler with His 
Prifoners, [See the 3 H. 7. chap. 3.) The Governor of the Houſe of 
Treffion, to Give a Calender of ſuch Rogues and Diſorderly Per- 
ons as have been committed, and to Receive Thoſe that are com- 


mittoc 
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c. 1. chap. 4.] The Bail: 


Hundreds and Liberties, to Return the Seſſions Proceſs ; The (,, 0 
flables of Hundreds, &c. to make a Return of their Warrants |, 
bring their own Preſentments of what is amiſs in the County, ot 
Thoſe Preſentments which they receive from their Petty Conf, -01 
bles , Treaſurers of the County-Stock 3 All Perſons that are By, MW + 
by Recognizance to appear and anſwer for Themſelves, or to Gi 
Evidence or Profecute; All Furors (of the Grand or Perry Jury) t 
3 2 By the Sheriff on Pain of Loſs of Iſſues or Profits of The: Ne 

ands. he 
(„ Lev. 159. » Freedom from Arreſts upon Mean Proceſs, is to be allowed u Inf 
all that attend vpon a Court of Record, So that if ſuch a one ; kes 
arreſted upon Mean Proceſs, This Court may Diſcharge mm, Wo 
2. The Furiſdifion of the Juſtices in Seſſions conſiſts in Heri 8 
and Determining Felonies, Treſpaſſes againſt the Publick Peace, & Lin 
mention'd in their Commiſſion, or given by Statutes. Upon Con- | 
viction in Treſpaſs, This Court may Fine, c. But tho! they X 
Have Power to Hear and Determine Felonies, They uſually Ty Bec 
only Petty Larcenies; other Felonies being of Courſe Tried at the ¶ (+1: 
Aſſizes. ? : chae 
But there are many Offences which by Particular Statutes ouzht WM Tim 
to be proſecuted in this Court; as concerning Alehouſe-keeper, WW 25. 
and ſelling Ale to an Unlicenſed Alehouſe-keeper, Baſtard-Children, WM Con 
Badgers of Grain, Butter and Cheeſe, Bakers, concerning Brides Hof i 
Cottages, Foreſtalling, Regrating and Ingroſing, Game, High-BM Cour 
ways, Maſters and Apprentices. Malſters, Settlements and Appeals ſn: 
concerning the Poor, Popiſh Recuſants, Raiſing Money for Pa-W Tr 
fins Vagrants, Wages, Weights and Meaſures. [See the Ofen Al 
and Statutes collected by Lambard, chap. 19. and Nelſon, Tit. &, of 
ions. 55 thro' 
a . Things are particularly enjoyn'd to be done in Eaſter and T! 
Michaelmas Seſſions, and cannot be done in any other. In EAα or 
Seſſions, Relief for Maimed Soldiers is to be raiſed by an Af Clan 
ment, The Wages of Labourers Taxed, Treaſurers for the Court.. an 
Stock are to be appointed, and the Prices of the Carriage of G, * 4 
are to be Settled. In Michaelmas Seſſions, The Juſtices, who are er Ac 
controul the Eſtreats of Sheriffs muſt be choſen by the C po 
tulorum, or by the Eldeſt of the Quorum; or the Prices of Victub Cour 
may be then Aſſeſſed, or at Faſter. [See Lambard, Nelſon, 1 f Vitra 
pra. And oy the Form of Holding the Seſſions-Court, Dalton, C, 
186, 187, Oe. 
(p)3Cro. 2 One ovght not to be Indicted and Tried the ſame Seſſions. XI 
436, 448. . Beſides Trials upon Traverſe, i. e. where the Party takes Iſue, u Mo 
7 175 denies the Chief Matters of the Indictment, or the Point of the It the M. 


Contra 2 Int. dictment, The Juſtices make Orders upon Hearing of Complain ns to 
2 164. Oc. which if Diſobey'd, they may bind the Delinquent to apfel 

and Anſwer the Contempt, or immediately commit him to Prifon 
till Obedience to the Order is performed. But an Order of Hes 
Quarter-Seſſions may be Removed by a Writ of Certiorari into the 
King's Bench, and be quaſhed for Inſufficiencies appearing upon : 

Order; or it may be ſent back again by Procedendo. Stridnel 
(4) i Vent. 37. Words are not required in an ? Order of Seſſions, as in an Indi 
[See Certiorari in the Catalogue of Frits, chap. 4. poſted. f 


We 
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I this Court ſeveral Statutes are to be Proclaim'd by Expreſs 
Command in the ſaid Statutes, 

In ſome Counties the Seſſions are uſually adjourn'd, for Diſpatch (7) Dutt. ch. 
of Buſineſs, to a private Chamber ; where Four Juſtices make Orders 185. b. 518. 
concerning Matters of Importance, to promote ſome private Deſign, 

Sc. Quere, if ſuch Orders are Good. ä 

There 15 ſometimes kept a Special or Petty Seſſions by ſome Juſtices 
it an Inn, &c. for the more ſpeedy Diſpatch of Buſineſs in the 
Neighbourhood ; as for Licenſing Alehouſes, Taking the Accounts of 
the Overſeers of the Poor and 3 of the Highways, and to get 
Information of the State of the Highways, and for Examining the 
Regiſter-Books of Rectors, and Vicars, as to Afidavits for Burying in 
Woollen, £9c. ; 

Several Corporations have their Quarter-Seſſions within their own 
Limits. [See Of Juſtices of the Peace, Book 1. chap. 7.] 


XIII. The Sheriff's / Turn (from Tour, a Circuit) is a Court of Of the She: 
Record held in the uſual Place before the Sheriff Twice every Year, _ * 
(big.) within a Month after Eaſter, and within a Month after Mi- 51. = 
chaelmas for Criminal Cauſes, Otherwiſe, if Held at any other 4 Inf 260. 
Time the Preſentments there are void. [See Magna Charta, chap. 

35. and the 31 Ed. 3. chap. 15.] It is the King's Leet throughout the 
County, tho it is held in every particular Hundred, [See the Statute 
of Marlebridge, chap. Io. ] and the Sheriff is Judge of it, as of a 
Court incident to His Office. The Style of this Court is Curia vi- 
ſus Franci plegii Domini Regis tent. apud A. Coram Vicecomit. in 

Turno ſuo Primo die, &c. | 

All? Eccleſiaſtical Cauſes were anciently Determin'd in the Turn, (% : Ins. 50: 
nd the Biſhop with the Sheriff did go in Circuit Twice every Year, 4" 259, 
thro every Hundred in the County. | 7 
Thoſe Things are inquirable here, as are inquirable in a Leet. 
for the Court-Leets were taken out of the Turn. [See Magna 
Charta, chap. 17. and 2 Inſt. 32. 28 Ed. 3. chap. 9. 1 Ed. 4. chap. 

2, and of the Court-Leet, inf ra. 

An Offender here ſhall be Amerced, and there ſhall be a Diſtreſs («) 8 Rep. 
or Action of Debt for that Amerciament. But the Sheriff may 338, 39. 
impoſe a Fine on any that are guilty of an Offence in the Face of the 
Court; and on Officers neglecting Duty, c. and here alſo He may 
Diſtrain, or bring an Action of Debt. [See Hawkins's Pleas of the 
Crown, Book 2. chap. 10.] 


XIV. The * County-Court (Curia Comitatus ) is Held from Month Of the coun- 
to Month by the Sheriff, or His Under-Sheriff, upon a Certain Day; LING. 
the Month being computed by twenty-eight Days, and not accord- 5 bn 
ry 2 -—- [See Magna Charta, chap. 35. and 2 Ed. 6. 4 Int. 266. 

Ab. 25. 

t may be kept at any Place, within the County, by the Sheriff, 
unleſs He is Reſtrained by Statute. | | 

his Court is no Court of 5 Record, but only a Court-Baron, (5) 2 Ill 
o FreehoJders or Suitors of this Court are the Judges, not the 4 Ind. 266. 
Auf The Firſt Proceſs is a Diſtringas, or Diſtreſs, till the De- 6 kep. «1,1» 
endant does appear; but no Capias can iſſue from this Court. oy 
Rr * This 


And 
. OU 
levin, The Sum my l 


A Coroner is to be choſen here in full and open County by the 
Freeholders of the County by Force of the King's Writ ;, and is toy 
preſent in this Court to pronounce Judgment of Outla Fry upon the 
Exigent, after Quinto Exactus, at the Fifth Court, if the Defendant 
does not appear. [See Of the Coroner, Book 1. chap. 7. and Of On: 
lawry, chap. 4 & 3. poſt.] he 7 
(5) 2 Inſt, 5 Knights of the Shire for the Parliament, and Verderors of th 
* Foreſt, are here likewiſe to be choſen. [See of the Parliament, ant 


and of the Court of the Foreſt, poſt. 


By the 11 H. 7. chap. 15. Sheriffs Proceedings in Connty-Courts an 
Examinable by Fuſtices of the Peace, &c. 


Of the Hun- XV, © The Hundred- Court is held before a Steward, but th 
dred-Court. Suitors are the Fudges. It is Derived out of the County-Court fo 


LO” the Eaſe of the Subject, and conſequently is no Court of Recorl, 


6 Rep. 12. Having like Juriſdiction. It may be Held Every Three Week 
Theſe Courts are Franchiſes, and the Sheriff hath nothing to do wil 
Them. [See Of Hundreds in the Introdudion.} 


7 neat XVI. “ The Leet or View of Frank-pledge (from Free- led 
(4) 2 Inſt. 51, Surety for Freemen) is a Court of Record, Held before the Sterourd 
72,73, 99 of the Leet, that the King may be certified, by the View of tit 
4 Ind. 261, Steward, of the Manners of the People within that Precinct, for th 
263, 265. Preſervation of the King's Peace, and the Puniſhment of ſeveral 0; 
: Zak o fences againſt the Publick. For this Reaſon every one muſt be wit 
2 Danv. Abr. in ſome Leet. None can be of two Leets; unleſs perhaps one hath 
289,290,293. not a General Juriſdiction. For then the Inhabitants within ſuch! 
private Leet muſt attend the Sherift's Turn for all other Mattes 
that are not within the Cognizance of the private Leet. If Ones 
Houſe ſtands in two Leets, He is ſaid to be Commorant in thi 
where His Bed ſtands, The Precin& of the Frank-Pledge is call 
Decenna ;, becauſe it commonly conſiſted of ten Houſes. The fe 
ple did heretofore undergo great Trouble in Travelling to the She 


riff's Turn, therefore Leets or Views of Frank-Pledge were grant 
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ons Cities, de, out of the Sheriffs Turn, [See the 12 Ed. 4. 
chap, 8, ]. Upon this Account, there is a Duty in many Leets De Certo 
Lata, towards the Charge of obtaining the Jrant of the Leet. Yet 
heſe-Gourts are ſtill the King's Courts, tho? the Profit goes to a Com- 
won Perſon, or to a 1 ag e 

Leets may be Held by Charter or Preſcription. By Charter, on (e) 1 Int. 
the ſame Days, contained in the Charter, BY Preſcription, on Cer- . Hug. , 
uin or Uncertain Days according to Uſage. Fo 417 


word of Hundreds and Manors and leſſer Franchiſes, and to May- 4 


| r it is ſaid that the 1 Cro. 1255 
dtatute of Magna Charta, (which provides that no Leet ſhall be 243. 
holden, but twice in the Year) was in Affirmance of the Common 

Law, and therefore that one might preſcribe againſt it, or that that 

Statute and the 31 Ed. 3. chap. 15. Extend only to the Sheriff's 

Turn, and to thoſe Leets only that were Granted out of the Turn ; 

not to Thoſe that were before the Statutes. But They muſt be kept 

in a Certain and Determinate Place within the Precinct. A Man 

may preſcribe for a Leet to enquire of one or two Articles only, as 

before Hinted. 

The Steward is the f Judge as the Sheriff is in the Turn. All & 6 Rep. 
free bolders within the Precin& are Obliged to come to it, and All 3 
aber People above the Age of Twelve Years and under Sixty; except: Ie 115, 
Peers, Clergy-men, Women and Tenants in Ancient Demeſne. [Set 120. 121: 
the Stat. of Marlebridge 52 H. 3. chap. 10. and 2 Inſt. 120, c.] The 
Jury ought to conſiſt of Twelve Freeholders at leaſt, to inquire and 
Preſent all Things preſentable. If there are not Twelve Freeholders 
eſiants to be ſworn on the Jury, or any Suitors, The Steward may 
cauſe Strangers that come within the View or Precin& to be of the 
Inqueſt or Jury. No One 1s bound to attend on the Account of His 
vr lying within the Precinct, but only in reſpect of His perſonal 
Reſidency. 

The ward bath Power and Authority in this Court, 1. To 
klect Officers, as Conſtables, Tithing-men, Haywards, Ale-Taſters, 
Ge. To puniſh Offenders by the Common Lam; not by Statute, un- 
les the Statute gives Authority, [See the 18 Ed. 2.] but in no Caſe 
with Death. Petty-Treaſons, Felonies, Treſpaſſes Vi & Armis are 
enquirable here by the Jury, and may be preſented in this Court; 
but are not puniſhable here. They are to be certified by the Steward 
o the Juſtices of the Peace at the next Quarter-Seſſions, Other Of- 
ſences may be enquired of, preſented and puniſhed ; Some by Com- 
von Law and ſome by Statutes. [See 4 Inſt. 265.] | 

This Court hath ee by Common Law or by Statute, of 
Tipling in Ale-houſes, Miſdemeanors of Ale-Conners; Affrays, Aſ- 
aults whereby Bloodſhed enſueth ; Common Barrators, Bawdy-Hon- 
les, Miſdemeanors of Conſtables for neglecting to keep Watch and 
Ward, and to execute their Office upon Vagabonds and ſturdy Beg- 
dars; Defect in Bridges, Cauſeways and Highways; Deſtroyers of An- 
cent Bounds to Diſtinguiſh Pariſhes, Tithings, Commons, c. Miſ- 

emeanors of Bakers that do not obſerve the Aſſiſe of Bread, Brewers 
that do not obſerve the Aſſiſe of Ale and Beer; Offences of Butchers, 
urrlers, Cottagers and Inmates, Deciners or Suitors Reſiants not ap- 
Fearing at the Leet; Eſtrays, Waifs, Treaſure-Trove, and Goods 
3 d belonging to the King, not to a Subject; Offences of Eaves- 

"oppers, Of Thoſe that neglect to hold a Fair or Market, F One" 

r | ers, 
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lers, Regrators and Ingroſſers, Unqualified Perſons keepi 8 on 


Dogs, Cc. and deſtro ing the Game; , Unlawful. Games, ommon f 

Hedge-Breakers,. Thoſe that neglect to: make Hue and Cry after Rob. i 

beries and Felonies conmitted, Miſdemeanors of Higlers, Innbold. 

ers, of Thoſe that give Lands in Mortmain without Licence, Mit: It 

lers, Night-walkers, Common Nuſances; The want of Stocks, Pil. BN 

lory and common Pounds; Pound Breaches, Reſcous, Scolds, Mir. WM + 

demeanors of Shoemakers, Searchers and Sealers of Leather; Thy 

» -, .that put Stone-horſes of Two Years Old into a Common, Offences in M: 

__ :Victuallers, [See 4 Inſt. 262, 263, 264. J Falſe Weights and Me. M 

| ſures, Oe. [ See I Danv., Abr. 290, 291. We | | | N | Ht 

(z) Dyer. 13, Note, £ That a Preſentment in a Court-Leet, or Sheriff's Tun 0 

Finch. 386. after the Day of Preſentment, ſubjects the Early forthwith to a Fine - 

Kitchin, 86, or Amerciament, and is not Traverſable unleſs it toucheth the Par r 

4 r ago . . ty's Freehold ; as that one ouglit to cleanſe the Highway, Ge. by 7 
H. P. C. 175. Reaſon of His Tenure, Here the Courſe is to Remove ſuch pr. * 

ſentiment into the King's Bench by Certiorari, where the Party may 1 

Traverſe it. Neither the Turn nor Leet have Power to Try any 4 

manner of Traverſe, '| See Magna Charta, chap. 17. and 2 Inft, 131, i 

1 Ed. 4. chap. 2. | | ters 

The Freeholders in a Leet may make By-Laws relating to the Cru 

publick Good for Matters within the Leet; and they ſhall bind FT 

every one if They are for the publick Good or for the Common. SO 

wealth. Otherwiſe, if They are for a private Intereſt They bind hall 

Thoſe only that agree to Them, and muſt be in Purſuance of 2 1 

Cuſtom to make ſuch By-Laws. ; the 

The Method of Puniſhment is by Fine and Amerciament, which ar ap” 

incident to Court-Leets. e Wor 

(1) Coke's A Fine here ſignifies a pecuniary Pumſhment aſſeſſed by the Sten. 100 

welt co. ard for an Offence or Contempt committed in Court, or by public gon 

g. 26. Officers out of Court in Adminiſtration of their Offices. A Fine 1s Cu 

3 Rep-35, always to be aſſeſſed by the Steward, and is not to be affecred ; tho Cüg 

11 Rep. 43, ſometimes it is call'd an Amerciament. For a Fine the Lord my gew 

8 have an Action of Debt, or Diſtrain of common Right. This 1s te me | 

12. a the only Court that can Fine and not Impriſon. An Amercionen the 

2 Danv. Abr. ¶ Aſi ſericordia, for it ought to be aſſeſſed 1 15 a pecuniary with 

(2 Rep. 39, Puniſhment aſſeſſed by the Homage or Jury for Offences committed Copy 

40, 59- out of Court by private Perſons, to be mitigated by Afeerors (om Mar 

r _ — Aſſeurer, To Tax) affirming the Reaſonableneſs thereof upon ther the | 

Coke? Oaths, where no expreſs Penalty is preſcribed by Statute, An Am- Cour 

Compl- Cop. ciament is always to be aſſeſſed by the Homage. And if an Ame 45 
6 ciament is agreed on. * The Lord may have an Action of Debt u 
41,45 it, or Diſtrain for it of common Right, and impound the Diſtr Fong 

1 Cop. Or ſell it at his Pleaſure, But he cannot impriſon for it. 4 Mag god 

$.31. cannot be Amerced in a Leet for ſurcharging the Common, ed ur 
ik Roll for digging in the Common, becauſe this concerns the private na their 

2 Rell, Abr. the publick Intereſt, and belongs rather to the Court- Baron to ebe! 

83. quire of it. Pillo- Th 

(m) 1 Inft. Every one that hath a Leet or Market ought to have 2 Fo the I. 
Ind. 219. ry, Tumbrel, &c. to puniſn Offenders. [See the 51 H. 3). | Th 
„Rep. 50. want thereof, as well as for other Neglects, the Lord may be Þ& tho' 2 

Kirch. 13. or His Liberty ſeiſed. Stocks are to be provided at the Chant Exeo 


bs ron not to puniſh, but to keep Men 
2 9. Rt Hi ens hid en 


Vote, That the Greateſt Part of the Buſineſs of the Turn and | Leet 


Court-Barons. A Court-Baron is an Inſeparable Incident to a Real ? ge . 
Manor, not to a Nominal Manor, where the Real Manor has been 12, 64, 65, 


Manor may alſo Have a Court-Leet, to be held within his Manor 
by Preſcription or Grant from the King, And that which of a 
Publick Nature is tranſacted in a Court-Leet, when It is held with 
1 Court-Baron, ſhall be applied to the Court-Leet ; as Private Mat- 
ters ſhall be applied to the Coutt-Baron. [ See of Eſtates by Copy of 
Court Roll, Bovk 2. chap. 1. ] | 
A Court-Baron muſt be holden on ſome Part of the Manor. For if 
it is holden out of the Manor, it is void; unleſs there is a Cuſtom to 
hold Courts at one Manor for all, where the Lord hath ſeveral Manors. 
This Court is of * Two Natures. 1. By Common Law, which is (0) 4 Rep. 26. 
the Barons or Freeholders Court, or the Court-Baron that is incident 3 huh 
to Every Manor, of which the Freeholders being Suitots (Men, not « Inſt. 58. a. 
Women) are the Judges, and the Steward only Regiſter. It cannot be : In8t. 119. 
a Court-Baron without Two Suitors at leaſt. This Court may be kept 
from Three Weeks to three Weeks. 2. By Cuſtom, which is call'd the 
Cnſiomary Court, tho? it is kept but very ſeldom; This doth concern 
Cultomary Tenants and the Copyholders, whereof the Lotd or his 
Yeward js Judge. The Court-Baron may be of this double Nature, and 
the Rolls contain Matter that concerns both, or One may be without 
the Other. But as there can be no Court Baron at Common Law 
without Freeholders, ſo there cannot be a Cuſtomary Court without 
Gpyholders, or Cuſtomary Tenants. And then, tho' It is not a 
anor in Law without Freeholders, Yet it is ſuch a Manor, that 
the Lord may keep Courts, Gc. for Copyholders: This Cuſtomary 
Court cannot be Held out of the Manor. | 
? The Franchiſes of Infatgthefe and Outfungthefe to be Heard (0 Init. 21. 
ind Determined within Court-Barons, are Antiquated or Gone. 
Fang in the Saxon Tongue ſignifies to take or catch, and Thefe a 
Robber, 9 So that the Words fignify a Privilege of Liberty Grant- CI Bra®-Lib. 
ed unto Lords of certain Manors to Judge any Thief taken within Oe” 
ther kee; whether one of their own Men Living In the Manor, or 
One Living Out of the Manor that is Taken there. 1 1 
The Perſons concerned in this Court are the Lord, The Steward, 
the Lord's Tenants and the Bailiff. | | 
The Lord is Chief in Place of Authority. “ His Acts are Good (r) Rep. 24- 
Mo an Infant, Non Compos Mentis, Outlaw'd in a Perſonal Action, 2 . 
'KOMmunicate, £fc. and tho' but Tenant for Years, At Will, Sta- 1 Inft. 58. b. 


late Merchant, &. He is Domimis pro Tempore, and a Lawful 
Lord 


32. © 
Lo” 
5 


Lord e of the. Manor. for the Lime being, not only to make Adnir 

tances upon Surrenders and Peſcents, but to Grant Voluntary Copig 

of Ancient Copyhald Lands, which come into his Hands. Even 
the Voluntary Grants. by Copy made By ſuch Particular Lords ſhaj 
bind him that hath the Freehold or Inheritance; becauſe all thy, 
are Lawful Lords for the Time being. But Diſſeiſors, Abator: 

_ - ,- » Intruders and others that have Defeazable Eſtates” ſhall not bind 
_ Others by their Voluntary Grants. A Tenant at Sufferance ful 

not bind them, becauſe he is in by Wrong; tho' Ad 


mitta 
made upon Surrenders or Deſcents by Deſſeiſors and others 1 
ſeſſion that have Defeazable Titles, ſhall ſtand Good againſt them 
that have Right; becauſe it was a lawful Act, and they wen 
(/) 11Tnft. 58. Compellable to do it. Nay, J if the Lord of a Manor for the Time 
” 8 Abr. being is Leſſee for Life or Years, Guardian or Tenant at Will of 1 


499. Manor, and does take a Surrender at Will into his Hands and, jy. 
fore Admittance his Eſtate is Determined, yet the Lord that comet 
in above ſhall be compelled to make Admittance according to the 
Surrender; For there was Legitimus Dominus pro Tempore. Why 
Cuſtom doth Confirm to a Copyholder, the Law will allow hin 
Yet Thoſe Acts, that are not ſtrengthen'd by Cuſtom have no longer 
Continuance than the Lord's Eſtate continueth. And therefore if; 
Lord for Life of a Manor Granteth a Licence to a Copyholder v 
Alien, and Dieth, The Licence is Deſtroy'd, and the Power of Aliens 
tion ceaſeth. * | 

ces * The Lord's Authority doth conſiſt chiefly x. In Puniſhing Offence 

Compl. Cop. and Miſdemeanors committed within His Precincts; as for Non. Per 

* formance of Cuſtoms, Breach of By-Laws, Sc. 2. In Decidin 
Controverſies about the Title of Copyhold Lands lying within l 
Bounds ; where he may Redreſs Matters as a Chancellor in Equity, 
Thete Authorities concern the Court-Baron, properly ſo call'd. 3. In 

| Admitting Copyholders upon voluntary Grants, Surrenders or De 

| (Obi. fcents, which may be done by Him“ out of the Manor in whit 
| 4 Rep. 26, Place the Lord pleaſeth. 4. In Giving Licence to Copyholders to 


| 1 Taft. 59. a. Alien by Deed, or to Demile for Years, S. | 
| (x) Coke's The * Steward (from Stede a Place, and Ward a Governor) is he 
9" 4 cop. that in the Lord's Abſence ſitteth as Judge in Caſes of Copyhold in 


9 Rep. 48. the Court (but only as Regiſter. in the Freeholders Court) to ente 
1 Ventr- 153. Plaints, Pleas, Surrenders, Admittances, Fealties, and to Prove T6 
| ſtaments, and to Commit Adnnniftrations of Perſons dying within 
; (y) Coke*'s the Manor, Sc. „In the Lord's Abſence he may alſo puniſh Offer 
I COP cop. ces, Determine Controverfſics, Redreſs Injuries, &*c. He acts font 
4 Rep. 30 times in the Lord's Name. Stewards for the moſt Part have Patent 
„for their Offices; yet They may be Retained by Parol, or Word d 
Kitch. 165, Mouth, and they ſhall continue ſo until Countermanded. But 1N 
166, 167. the King's Manors a Steward cannot be Retain'd by Parol. Neither 
dan a Corporation make any ſuch Officer without Writing. Yet if 
He 1 Retained by Parol by a Corporation, His Fudicial Accs ſhall 
ſtand Good, tho' His Authority is Grounded upon a wrong Foundr 
tion. But Acts which he performeth as. Cuſtom's Inſtrument (at 

(=)4 Rep. as a Judge; as. Voluntary Admittances, Sc.) can never bind. 
Compi. Cop. _ = A Steward of the Court may take Surrenders in any Place witho 
8 15 8 Cuſtom; but he cannot at any Court holden out of the Manor ma 


289, Grants of Copyhold Eſtates, or Admittances, unleſs by Cuſtom, d 


Expr (5 
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refs. Words in his Patent, or by ſpetiat' Authority given him by 
W Qu. and See 2 Danu. Abt 790% 199, 559. i GWE 4 
The Office of a Steward may be: = Forfeited by Abuſer, Non-Uſer (a) 9 Reb. 50. 
ind Refyſer, to keep Court, c. [See Of Officer, Who is capable of 
Them, and How They may be Forfeited; Hool 2. Chap. 2. 

An! Under-Steward is the Steward's Deputy, and His Authority (3) Cote's 
is Equal to the Steward's, only that the Steward may make Ad- 1 
nittances.out of Court If Entry be made in the Court-Roll, That e 163. 
He that is Ad mitted hath paid his Fine and done Fealty. For tho? 166, 167. 
the Under-Steward can take a Surrender out of Court, He cannot 
wake any Admittance out of Court, without Special Authority or 
Particular: Cuſtom. A Steward muſt have *© Special Words in His () 9 Rep. 49. 
Patent to make an Under-Steward, unleſs in Caſes of Neceſſity; as | 
where the Office of a Stewardſhip, Oc. does deſcend to an Infant, or 
s Granted to an Earl, Then in Reſpe& of Infancy, or the Dignity, he 
may make a Deputy. | 

The Tenants. are the Freeholders and Copyholders. [See Of the 
zulineſs of the Jury or Homage, infa. 

The 4 Bailiff is the Cryer, and his Duty is to execute the Proceſs (4) 1 Ing. 


of the Court, To Preſent all Pound-Breaches, and all Chattels 23+ * PRA 


Waiv'd and Stray 'd. | 339. 


. 


As for the Juriſdiction of the Court-Baron. 
1. The e Freeholders Court conſiſts in Hearing Plaints of Copyhold (0 Lit. 76. 
Lands, (for Copyholders ſhall not Implead, Except Againſt the Lord | Hat. 3% 
Himſelf, or be Impleaded in the King's Courts for their Tenements 117. b. 118. a. 
by the King's Writs ; tho' a Copyholder's Leſſee for one Year may Cotes 8 
bring an Ejectment) and for Debt, Treſpaſs, Sc. under 40 s. (not of F yr. 
Treſpals Ji & Armis, becauſe 'They cannot impoſe a Fine) where 4 Rep. 26. 
the Freeholders or Suitors are Judges. F Theſe muſt be Twelve; Y Coke's 
tho' the Lord may hold a Court Baron for other Purpoſes, where Comp. Cop. 
there are but two "Tenants. But if there is Iſſue betwixt Party and 3" 

Party there muſt be Twelve; where the Trial by Jury is by Con- 

lent, The Proceſs is the ſame as in the County-Court, by Diſtreſs 

Infinite. But if the Defendant in Treſpaſs appears and pleads Free- 

hold,” The Court ſhall ceaſe. Every Stranger that comes within the 

Manor may be ſued there in Debt, Treſpaſs, c. under 40 s. Yet if 

iny Foreign Plea is pleaded, It hath no juriſdiction. And tho” 

very Copyholder may be Impleaded 1n the Court of the Lord by 

Flaint, yet the Cauſe may be Removed by the Plaintiff by Tolt to 

he County-Court, and from thence by Pone into the Common 

las; but the Defendant may have a Recordare facias into the 

02's Bench or Common Pleas. £ Execution is only by Diſtreſs and (z) Finch. 
pounding. till the Party is fatisfied. There is no Power to Sell or e. 
helirer the Diſtreſs to the Party, neither is the Body to be taken in 3. 
xcution, By Cuſtom a Levare facias may be awarded. But the 2 Bu. Abr. 
(ds cannot be Sold without Cuſtom. 4b 

In this Court an Heir of a Copyholder may bring a Plaint in the 
ure of an Aſſize of Iſortdanceſter; and upon a Recovery there 
Writ of Falſe Judgment doth not lie; but the Remedy is by Peti- 
en to the Lord, and he for Cauſe may reverſe the Judgment, 


Nie, 


(k) 4 Rep. 26. 
11 Rep. 17, 


and make Default, and Preſent their Names. It may Enquire of ft 


(i) 2 Danv. 
Abr. 457, 


458. 


(k) Coke's 


| Roll. Abr. 
211. 
11 Rep. 45 


. Eſcheats and Forfeitures, and for Grants and Admittances upon Sy. 
renders and Deſcents on Preſentment of the Homage or Jury, I 


ments are Incident to Court-Barons, as well as to Court-Leets. 


only, where there are Court-Leets. [See Of Court-Leet, at the End, 
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Note, That Actions are ſeldom Enter'd in this Court-Baron, fer i 
is kept not Above Twice in the Year. Whereas It was at firſt 1, 
tended that They ſhould be Held Every Three Weeks. 

A Common Recovery may be had in this Court, If the Cuſtomyr 
the Manor can ſupport it. er t een J 

2. The Copybolder's Court, (or Cuſtomary- Court, To be hell 
upon ſome Part of the Manor) is for making Voluntary Grants up 


9 


Homage may Enquire of all Perſons that owe Suit to this Cour 


Death of Tenants after the laſt Court, and who is the next Heir, &, 
of Fraudulent Alienation of Lands to Defeat the Lord of His Pr. 
fits; Of Rent, Cuſtom or Service withdrawn; Of Lands conceals 
or uſed without Licence of the Lord; Of Eſcheats and Forfeiture: 
Of Encroachments on any of the Lands of the Lord without . 
cence; with-holding Court-Rolls, Rentals, or other Evidences : 
pertaining to the Lord ; of Mortmain; Letting Copyhold-Land f. 
a Longer Time than a Year and a Day without Surrender, unleſ; | 
is by Cuſtom that one may let for longer Time; Alienations dt 
Copyhold by Deed ; Cutting down of Trees by Copyholder with. 
out Cuſtom or Licence; e ſuffering his Houſes to Decy 
and not Repairing Them; Of Surrenders by Copyholders after th 
laſt Court to the uſe of another, and not brought into Court; d 
Suit not performed at the Lord's Mill by Reaſon of Tenure of Waſe 
by Tenant for Life in Houſes, Lands, Woods, Gardens; of Fil. 
ing, Hawking or Hunting within the Liberty of the Lord without 
Licence; Taking away Swans or their Eggs. The Homage my 
alſo enquire of Surcharge of Common with Commonable Beats, or 
of putting Beaſts into the Common that are not Commonable; ( 
Treſpaſs in the Common, or Waſte of the Lord, by Digging, Bull 
ding, or Encloſure ; of Treſpaſſes in Corn, Graſs, Meadow, Paſture 
Woods, Hedges; of Chaſing Cattle into the Manor, and Rechaſiq 
them; Reſcous and Pound-Breach ; Removing Mere-Stones or Land: 
Marks; Of Bailiff, and Conſtable or Hayward, neglecting Hs 
Office; Of By-Laws or Orders not obſerved. # For a Court-Þamn 
may make By-Laws by 1 25 as well as a Leet; and add a It 
nalty upon the Breach of a By-Law ; which cannot be Aﬀeer'd i 
a Penalty differs from an Amerciament. 
In this Court there need not any Freeholders. | 
The Method of Puniſhment is by * Amerciament. For Ameri 


After the Homage hath preſented Offences, The Steward cant 
Amerce without three Afeerors are Sworn to Afﬀeer or Moderate tit 
Amerciament; and then the Lord may have an Action of Debt i 
His Court-Baron for an Amerciament affeer'd, (not Diſtrain for! 
without Preſcription) for the Suitors are Judges there, and not il 
Lord, as hath been ſaid. The Lord cannot Amerce any one in b 
own Court for Treſpaſs done to Himſelf, Fines are never Incide 
to Court-Barons as ſuch. Fines are Incident to ſome Few Marv 
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Count of Survey differs only from a Court- Baron inaſmuch as 
155 the Ordinary Buſineſs of a Court-Baron, every Tenant is ſum- 
mond to Bring into Couft his 'Leaſe, Copy or Title to His Eſtate, 
o be ſurvey d by the Steward, when the Manor comes to à New 
Lord, Fc. But this Power is to be Queſtion'd. [See the Stat. of (1) 21a. 142. 
Marlbridgey' chap. 22. or 52 H. 3. chap. 22. 15 Rich: 2. chap. 12 
16 Rich, a. chaps 2.7] Piney | 


* 


XVI. The Court of Ancient Demeſne belongs to à Manor of or the Court 


f 


3 o 


Ancient Demeſne, and is in the Nature of a Court-Baron,. Held by of Ancient 
the King's Bailiff, or the Lord of the Manor, wherein the Suitors lng 
are Judges. * is: no Court of Record. The Tenants have Privilege 269, 290. 
not to be ſued out of this Court, but have; Juſtice by the Writ of x - hand 
Nigbt Cloſe directed to the Bailiff or Lord. This Privilege doth not * 
extend to perſonal Actions in which the Title of the Freehold does? ra on 
not come into Debate. It extends to real Actions, or where the ** * © 
Realty of their Lands may come in Queſtion. Therefore Ancient 

Demeſne is a good Plea in Ejectment, Replevin, £9r. 16 

The Demandant in a Writ of Right Cloſe cannot remove the Plea 
out of the Court of the Lord upon any Account ; tho* the Tenant 
1 NE ns the Plea by Recordare for ſeven Cauſes. [See 4 Inf. 
TS. at 3-4 am 7: 

i: falſe Judgment is given in this Court, The Demandant or Te- 
nant ſhall have a Writ of Falſe Judgment, (not a Writ of Error) as 
it is in other Courts not of Record. EY . 

Lands in Ancient Demeſne may be Extended upon Statutes and 
upon an Elegir 3 becauſe the Title of the Land is not directly put in 
Plea in the King's Courts. Regularly all general Acts of Parliament 
extend to Ancient Demeſne. [See of Eſtates in Ancient Demeſne, Book 2. 


chap, þ 25 | 2 
A Fine levied in the King's Courts makes it F rank-Fee, until re- 


vers'd by Writ of Diſceit. So where the Lands come to the King. 
It is ſaid that a Fine Levied in Ancient Demeſne may by Cuſtom bar 


an Eſtate-Tail. (Qu.) 


XIX. The ” Court of the Coroner is a Court of Record to enquire Of the Court 
where any one comes to a violent Death by Felony or Miſchance. of the Coro- 
Hie can enquire of no other Felony, but of the Death of a Man, and (sp. C. 51. 
then Super Viſum Corporis, which no other can do. Ji. 

If the Dead Body is buried, or ſuffer'd to lie fo long that it ſtinks 8 SA 
defore the Coroner hath view'd it, The Townſhip ſhall be amerced. | 
The Coroner may take up a Dead Body out of the Grave to view it 
for the taking of an Inqueſt, if there is no Danger of Infection by 
digging it up. If there is Danger, or if the Body 1s drown'd and can- 
not be found, He ought not to proceed. In ſuch Caſes * the Enquiry (o) 5 Rep. 
may be by Witneſſes of the Felony, by Juſtices of the Peace, Juſtices 118. 


of Oyer and Terminer, or in the King's Bench, if the F elony was Kp 


eeinnmtted in the County where that Court fits. Inquiſitions of 271. 
ne found Felo de ſe are Traverſable by the Executor or Admini- 2 Den. Abr. 
rator - th | . . . | * d 2 þ | Kii 7 J b 210. 

the Inquiſition being removed into the King's Bench by 2 rev. 141, 


erlHorari; and ſo are Inquiſitions in other Caſes in Point of Of- 4 SHO . 
| | 182, 273, 


fence, > On.) 


The Coroner may take an Indifment upon View of the Body, 


is alſo an Appeal within a Year after the Death of one Slain, not 
. after 


C R ow; - . - — "0 1 
** 
i F "4 
_ ** 1 
* , 1 
! 
** * 


9 


= 
* 
. 


off He may 
if it is found that the 


Traverſable. |. 


4 


Hie hath no Juriſdiction of Offences committed in the Open 8 
? between the High and Low Water Mark; nor within the Verge d 
| the King's Courts. [But fee Articuli ſuper Chartas, chap, 3. 200 


2" Inſts 549, 350. 3 Inft. 134. 4 Rep. 46, 47. See allo the 33 H. 

. . 12. "ad of Appeals, chap. 3. infra. J r 
e. 7 Nou as to the View of the Body. It is His Office, ſo ſoon as H 
| "11, 18 acquainted with the Suſpicion at leaſt of a violent Death, to ſend 
His Warrant or Precept to the Bailiff, and alſo to the Conſtable and 
Tithingman of the Hundred, c. to ſummon twenty four ſufficiey 
Men of the Four, Five or Six next Towns adjoyning, That at a c. 
tain Day They come before Him to ſuch a Place to enquire, upon 
View of the Body of A. & c. If the Body is buried, it is to betaken 
up, and the Coroner is to Record the Names of Thoſe that buried 
it. And if the Body bath lain ſo long that it cannot be judged hoy 
| it came by its Death, That alſo muſt be Recorded, that at the 
| 6 coming of the Juſtices of Aſſize, the Town where, &c. may he l. 
| merced upon the Sight of the Coroner's Rolls. If the Coroner and 
Jury are able to 'enquire of the Death, then they are to preſent 
the Manner of the Killing, whether the Party was kill'd by himſelf 
or any other, or by ſome Miſchance. And the Coroner, to afliſt i 
the Enquiry, may fend His Warrant for Witneſſes to appear, takin 
their Examinations in Writing under their Hands. And if any ones 
to be tried for Felony, The Witneſſes muſt be bound by Recogn: 
zance to appear at the next Aſſizes to deliver their Knowledge o 
the Fact; and the Felon in the mean Time is to be committed by 
the Coroner. The Jury upon Oath having brought in their Verdi, 
The Coroner muſt Return the Inquiſition either of Murder or Mat 
laughter by another, or Felo de ſe, or of a killing by Misfortune, &. 
to the next Gaol- Delivery of that County, or certify the ſame to tht 
| King's Bench. [See 3 H. 7. chap. 1. INS j 
(4) 2 Roll. 4 For Miſmanagement in the Coroner, &c. the Filing of the Inqui 
1 Cre. 371. fition may be ſtop'd, or the Coroner may be order'd to attend, and 
1 Mod-82. amend his Inquiſition, If He hath been guilty of Corruption dt 
, 1, Bribery in taking the Sas a Melius Inquirendum may be 1 
n warded to ſpecial Commiſſioners to take a New one, who ſhall pit 
ceed on the Teſtimony of Witneſſes, not upon View of the Body. I 
the Inquiſition is good, He that is ſuſpected to have committed the 
Felony may be Tried upon the Inquiſition, as well as upon an lu. 
dictment. [See the 4 Ed. 1. 3 H. 7. chap. 1. 2 Ph. & M. chap. 13 

where the Duty of a Coroner is ſet forth at N , 
(r)3Inſt.5z. The Coroner ought to fit upon the Body of every Priſoner that 
* dies in Priſon. | 
[See Greenwood's Fudicial and Miniſterial Office of Coroners an 
Hawk. Pleas of the Crown, Book 2. chap. 9. 


y Articuli ſuper Chartas, or the 28 Ed. 1. chap. 3. 7 4 b 
Death within the Verge, the Coroner of the County ſhall act with ti 
King's Coroner. [See 2 Inſt. 540.] h 


"Hat 2 or Hanes at 75 Time os bis M 
66 in His Roya Perſon ; ſhall be tak 


Houſhold without the Aſſiſtance of any other Coroner of the 
[See Of the Court of the Lord Steward of the King's Hou 
3. poſts)... 


'2 Inſt. 176.], But, 
= 


| Court, who is the Judge there; for there are no Suitors. 
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. the 33 H. 8. chap. 12. F 1. & 3. 


jy the £ H. 7. chap. i. The Coroner is to have upon an Inquiſition 


thin then of” the Amerciaments 0 the Townſhip for the Eſcape, i 
gere Bl an Eſcape in the Dh. Tue Se e WW, J fe ſe 5 ＋ 


the 1 H. 8. chap. 7. W ben One is ſlain by Miſadventure, 
The Coroner ſhall Execute His Office without Fee, on Pain of 40 s. 


— 
— — — * 


— — — — 
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Grants to an W Return'd by a Coroner. And ſee of the Co- 
rener, Book 1. chap. 7. 


XX. The Court of the / Clerk of the Market is to Enquire of Of the Court 
Weights and Meaſures, whether they are according to the King's 4 book 
Standard or no. [See Of the Clerk of the Marker, Book 1. chap. 7. ket. 

Of Fairs and Markets, Book 2. chap. 2. Of Weights and Meaſures, 95 4 Inſt, 


Book * chap. 3. ] 


XXI. The Court of! Pie-Powders (Curia Pedis Pulveriſati; be- Of the Court 
cufe for Contracts and Injuries done in the Fair or Market, Juſtice 9 Bie- Pow. 


ſhall be done as ſpeedily as the Duſt can fall from the Foot) is inci- (+) 2 tng. 


dent to every Fair and Market; for by Grant of the Fair or Market 220,221, 231. 


it ſhall paſs. 1 45 


It is a Court of Record to be Holden before the Steward of the 10 Rep. 73. 


As to the Juriſdictiun. | Ee 
1. The Cauſe of Action (for Contract, Slander or Injury) muſt 
ariſe in the Fair or Market, and not before, nor in a former Fair 
or Market, nor after the Fair or Market. 2. It muſt be for ſome 
atter concerning the ſame Fair or Market; and Done, Complain'd, 
Heard and Determin'd the ſame Day. 3. It muſt be within the Pre- . 
and of the Fair or Market. 4. The Plaintiff muſt take an Oath ac- 
cording to the 17 Ed. 4. chap. 2. 1 Rich. 3. chap. 6. That the Con- 
tract, Ge. was made during the Time of the Fair or Market, and 
within the Juriſdiction, But that concludeth not the Defendant in 
pleading to the Juriſdiction, The Trial is by Merchants and Tra- 
ders in the Fair, and the Judgment againſt the Defendant ſhall 
e Quod Amercietur. A Writ of Error lies upon an Erroneous 
udzment, 
But this Court is Growing out of Uſe. | 
a here may be a Court of Pie-Powders by Cuſtom or Preſcription 
without Fair or Market, which may Hold Plea of Obligations, by («) att 272. 
Preſcription, 1 Roll. Abr. 
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Of the Court 
of the Com- 
miſſioners of 
Sewers. 

(x) 4 Inſt. 
27 5- 7 


mean Time. 


6010 Rep. 
141, 142, 
143. 


(z) Rep. 
100. 

10 Rep. 139, 
140. 


(a) 5 Rep. 100. 
2 Inſt. 56, 
298. 


| (a) Diſcretio eft Diſcernere per Legem Quid fit Juſtum. 2 Inſt. 56, 298. 
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Paſſage or Channel for Water (is by Commiſſion under the Gren 
Seal according to the 23 H. 8. chap. 5. where there is a Form of 
Their Commiſſion and of their Oath. This Commiſſion is Grants 
by the Lord Chancellor, Lord Treaſurer, and the Two Chief Ju 
ſtices, or any Three of Them, whereof the Lord Chancellor to h. 
One. This Commiſſion may laſt Ten Years, unleſs Repeal'd before 
that Time; and all Laws made by Vertue thereof ſhall continue i 
Force one whole Year after the ſaid Ten Lears; and the Juſtices q 
the Peace of the County have Power to Execute the Commiſſion and 


the Laws for that Year, unleſs a New Commiſſion iſſueth forth inthe 


XXII. Tue hurt of the Commiſſion ers of * Sewers (from Kar 


. By the 3 Jac. 1. chap. 14. All Walls, Banks, Dirches, Sewer; 
Water-Courſes, Bridges, &c. within Tawo Miles of Lon don, falling 
into the River Thames, ſhall be ſubject to the Commiſſioners of Sewer, 


Their „ Bufmeſs is to Repair Sea-Banks and Walls, To Survey 
Rivers, publick Streams, Ditches, Bridges and other Defenges by the 
Coaſts of the Sea and Marſh-Grounds. But they cannot intermed. 
dle, unleſs in Caſes where there 1s a publick Prejudice. For if they 
decree a Stream to be ſtraitned, ſo that the Meadow of a particy- 
lar Perſon is Overflow'd; an Action will lie. Neither can they 
make a new River, or Try New Inventions at the Charge of the 
Country. 1 

They may make a Tax or * Rate according to the Quantity and 
Quality of the Lands and Rents at their Diſcretions, upon All that 
are in Danger; even where one ought to Repair and is not Able t 
do it, or tho* no Fault was in Him by Reaſon of the Extraordinary 
Rage of the Waters. And if any Perſon refuſes to pay it, The 
Commiſlioners may Grant a Warrant to Diſtrain his Goods and del 
them. Lands alſo may be Sold for the Tax or Rate. 

Tho' by the Act the Connmiſſioners have Authority to do 2. 
cording to their Diſcretions, © yet they are bounded by the Rule d 
Reaſon and Law. For Diſcretion 1s to Diſcern betwixt Right and 
Wrong. en, ee * 


By the 7 Ann. chap. 10. Any Six of the Commiſſioners may dectt 
the Sale of Copybold Lands, 


See the 7 Ann. chap. 9. For giving the Commiſſioners of Sewe!s 

of London the ſame Powers as Commiſſioners for Counties have. 
The Commiſſioners may proceed by Jury View and Diſcretion 
bound by the Rules of Law, to enquire of any Annoyances, ant 
to Remove Them, To enquire who have negle&ed to repair, &. 
and the Jury may Amerce for Neglects. The Commiſſioners nn 
puniſh by Fine for Contempts in Court, or where their Officer 
gled 
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glect their Duty, c. But they cannot Impriſon for Diſobeying their 
Orders, as They may do for à Contempt in Their Preſence. © | 


The Decrees muſt be certified into Chancery to have the King's Al. 
ent; Otherwiſe they are not binding. [See the 23 H. 8. chab. 35. 
13 El. chap. 9. But the Cotnmyſlioners and their Proceedings are (5) 1 Vents. 
cabject to the furiſdiction of the King's Bench, notwithſtanding the ; 
(lauſe in the Statute of the 13 Eliz. chap. g. | 70 


* 
. — : 
* > 
” 


III. For the Court of | Commiſſioners. upon the Statine of 


Pankrupts, See Of Bankrupts, Book. 2. chaps 4. 


XXIV. The Court of Commiſſioners for *© Examination of Witneſ- Of the Court 
ſe is by Vertue of a Commiſſion out of the Chancery, Exchequer of the Com- 
or Dutchy of Lancaſter, 1n Caſes of Equity, to Examine ſuch Wit- — rope ig 
neſſes as are not able to come to be Examined, or that Live Re- Of the Court 
mote from the Court. The Commuſſioners are named by both Par- l al 
ties in Suit; yet they ought to be Indifferent and Endeavour to Find mine Witnec: 
out the Truth. For this End They are not bound to the Letter of 65 En" 
the Inter rogatory. They ought not to Diſcover to Either Party, or g ow 1 : 
o any other, the Depoſitions, or any Part of them, before Publica- 71. 

tion 18 granted by the Court. Neither, after the Examination is 

begun, ought a Commiſſioner to confer with either Party to take 

New Inſtructions, If he doth an Information will lie againſt him, 

and he may be puniſhed by Fine and Impriſonment when the Wit- 


reſſes Have been Examined. 
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MV. 4 The Foreſt-Courts were Inſtituted for the Government of Of the Fo. 
A TW a Foreſt has been before Deſcribed, [See Of Foreſts, (4% Int. 
00R 2, Chap. 2. . . 
The * of the Foreſt are eſtabliſhed by Act of Parliament; 4 . 34, 
ind for the moſt Part are contain'd in the Statute Of Charta de F. 

ed, 9 H. 3. chap. 1. and Ordinatio de Foreſid, 24 Ed. 1. [See thoſe 
Yatutes at large. ] ? | 
I Tſhall ſpeak of the Officers of the Foreſt, and the ſeveral Courts 
belonging to a Foreſt, 
I. Of the Officers. | | MT 

The © Chief Fuſtices in Eyre (Itinerantes from Iter, One for the (e) 4 Init. 
foreſts on this ſide the River Trent, the other beyond Trent) are 9. 
rated by Letters Patents under the Great Seal. [See the 27 H. 8. 
(hab. 24. 

The F Regarder is a Miniſterial Officer, whoſe Office is to View . N. b. 
the whole Foreſt, to certify all Treſpaſſes and all Offences concerning 1 
ine Vert and Veniſon. Vert is every thing that grows and bears A 
breey Leaf within the Foreſt that may cover a Deer. & Veniſon (d 317. © 
Fenatione ) 1s any Beaſt of the Foreſt fit for the Food of Man ; as A bang 
Deer, Wild-boar and Hare. He is alſo to certify all Defaults of 
Officers of the Foreſt. He cannot Preſent any Thing but upon 

80wn View, He is appointed either by Letters Patents of the 
ag, or by the Chief Juſtice, or to be choſen by Writ to the 

T1 


41. Verderors (Viridarii d Viridz, Vert,) are Officers whoſe (1) 4 laß. 

a Buſineſs is to look to the Vert or Green. They are judicial 293.37 
flicers Choſen in full County by Force of the King's Writ, as They 

may 
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may be Difebarged by Writ. They are to keep the Laws of N 
Foreſt, To inrell Attachments and Preſentments of Treſpaſſes of 0 

Vert and Veniſon, and to do Right and Juſtice. There are q 
moniy Four Verderors in each of the King's Foreſts :. 0 
3 WIT are FRO that take Beaſts to Agiſiment (i. e.) To h 
293+ paſture, within the Foreſt, Where there is any Pannage or Pay, 
6. e.) Maſt of Beech, Acorns, &c, Theſe Officers are conſtituted , 
Letters PMent® 1 ; -:ofioroTÞ yd bog (Ein nt anowol# It | ) 

.;_ Foreſters are Wood wards and Watchers over the Vert and Veniß 
They are to Preſent all Manner of Treſpaſſes done within the 10 

reſt to their Knowledge, e. 141.0918 to lad 

(k) 4 Inſt, Rangers are thoſe who are to Rechaſe the Wild Beaſts fe 
394, 395 the Pore into the Foreſt, and to Preſent Offences within the Pa 
lieu and the Foreſt, c. But where there is no Purlieu, there are 
Rangers. [See Of the Purlieu, Book 2. chap. 2. under the Tit, 5. 

N reſt, and more at large, 4 Inſt. 303, 304, 305. 
(Dan ft. A ! Bedel (Bedeau, A Bailiff or Apparitor) is to Warn the Con. 
313. ty, Execute Proceſs, and make all Proclamations, as well within 
| Courts as without. 
00 770 a of the Foreſt ſhall not be Sworn on " Juries out of the f. 
2937 « reit. . ä 88 


24M Of the Corte. 4 ; | | | 
_ There are ſeveral Courts s of which Three, C vis.) The Court 
of Attachments, Swainmote, and Juſtice-Seat are Incident to a Fx 


reſt. 


(n) 4 Inft, 1. The Court of Attachments, or The Woodmote. Court; which 
is to be kept before the Verderors every Forty Days throughout th 
Year, and is Therefore call'd the Forty Days Court. This is a Cour 
of Record. At this Court the Foreſters bring in Attachments an 
Preſentments of Offenders againſt Vert and Veniſon; and the Ver 
derors do Inroll the ſame. But this Court can only enquire ant 
not Convict. No Man is to be Attached by his Body for Ver 
or Veniſon, unleſs he is taken in the Act within the Forel; 
otherwiſe the Attachment muſt be by his Goods. | See 7 Rich. ! 


chap. 4. 


(o) 4 Inſt. 2. The Court f Regard, or Survey of Dogs, is Holden ener 
289,298, 308. Third Year for Expeditation or Laming of Maſtiff Dogs. [See 9 Hg 
chap. 6.] Expeditation is Derived of Ex and Pede, becauſe itt 
Dogs are to be Lam'd in the Foot. 


(2) 4 Inſt. 3. The Court of? Swanimote, alias Swainmote, (from Swein, i 
* Sax. a Country Swain; and More or Gemote a Court) 1s a Coun 
Record to be holden before the Verderors as Judges by the Steward 
of the Swainmote thrice in the Year. [See 9 H. 3. chap. 8.] Tie 
Foreſters ought to Preſent their Attachments at the next Swat 
mote-Court, and the Freeholders within the Foreſt are to Ap 
. at the Swainmote to be upon the Inqueſt or Jury, It may! Er 
182, 1 TY ? quire of all Thoſe that owe Suit to it; Of Afarts, (from £7 
To Grub up) or Wood-Ground converted to Tillage ; Of Pu rpreſturs 
Encloſures and Encroachments within the Foxeſt 5 Of Taking ar 


2 Removing Bounds of making Mines Gr Clay-phts, or of Turfs 
Gr Iron, to the Prejudice of the Commoners; Levying Mills, 
Houſes, Sc. without the King's Licence; if there are more Foreſters 
of Walkers within the Foreſt than ufual; Of Oppreſſions and Extor- 
gong b Officers, Ol Surcharging Common, or of Thoſe that put in 
he. Canton; more Beaſts than they ought 3 Of Burning Heath or 
Fern, Of Mowing ſeveral Lands by Foreſters ; Of Cutting Vert or 
Felling Wood; of the Abuſes concerning Pannage or Pawnage ; Of 
Hanting or Deſtroying the Deer, Fox, Hare, Coney or any Beaſt or 
Fowl of Warren without Authority; Of Hunting in the Purlieu with- 
out. Authority 3 Of Agiſtments, Rents, Oc. [ See Crompt. Fur. 180, 
T1 -- 2 GRIER | 
If at the Swainmote the Preſentment of the Foreſters is found 
True by the Jury concerning Vert or Veniſon, The Offender ſtandeth 
thereof Convict, and cannot Traverſe the ſame. (r) 4 Inſt, 
This Court may enquire and convict, / but cannot give Judgment. 7 1d 
Therefore a Swainmote without a Juſtice-Seat is of no Force. ab. ; 
wy 2 Bulſt. 298. 


4. The Court of * Chief Fuffice, Tuſtice in Eyre or Juſtice- Seat, (i) 4 Inf. 
is 4 Court of Record, and 
ind Determine by Themſelves or Deputies [See 32 H. 8. chap. 35.] 
all Pleas and Cauſes of the Foreſt, Parks Chaſes and Warrens within 
the Foreſt; as well concerning Vert and Veniſon, as other Cauſes 
whatſoever within the ſaid Foreſts, Parks, Sc. The Juriſdiction (% 4 Int. 
3s Local, Extends not to Out-dwellers, [See 9 H. 3. chap. 2.] and 37 
therefore a Receipt of & an Offender in Hunting, c. out of the Fo- (Y) 4 Int. 
qrelt cannot be puniſhed here. This Court is to be held every Third 29, 291 
Year, and 1s to be ſummoned Forty Lays before the Sitting; And 
then it may Hear and Determine all Treſpaſſes, Claims of Privileges 
and Liberties within the Foreſt, Claims of Leets, Hundreds, Felons 
Goods, Waifs, Strays, Fugitives, & c. It may proceed upon the Pre- 
lkntments or Verdicts in the Swainmote. [See 9 H. 3. chap. 16.] It 
way be ſummon'd to be Held within the Foreſt; » but afterwards (9) 1 Roll, 
tle Chief Juſtice may adjourn it to any Place within the County, dc 
He may take a Recognizance in any Place. = Here a Preſentment (<) 4 tat. 
or Indictment found by the Jury (and not found in the Swainmote,) 290, 291. 
may be Traverſed, becauſe it is found but by one Jury. 

The Proceedings are de Hora in Horam, and the Defendant muſt 
plead preſently. If there is an Erroneous Judgment at the Juſtice- 
beat, The Record may be Removed by © Writ of Error into the (0 4 Ind. 
| wh Bench (which Court is above all Eyres) and be Remedied 297. 
there, 

1+ Felony committed within the Foreſt muſt be inquired, c. (- 4 In 
fore the Judges of the Common Law, not before the Chief Juſtice 3'* 
the Foreſt, {See Manwood Of Foreft Laws, per Tot. 


by the 34 Ed. 1. Stat. 5. chap. 6. The Fuſtice, or his Deputy, may 

ate Fines and Amerciaments for Treſpaſſes. | 
| Ly. the 5 Georg. chap. 15. If any Keeper or Officer of any Foreſt, 
Ac. ſhall be Convicted for Killing or Taking away any Red or Fal- 
„ Deer, ar being aiding therein, without the Owner's Conſent, Ile 
vg forfeir 501, for each Deer to be levied by Diſtreſs, — * 
| : Jann 
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n re 
Of the EKc- XXVI. The e Court (Curie Chiiltbanit tic 
C_— .Chri ian or the Spiritus 410! | | 
(c) a Ind. King's Authority as Supreme Governor of the Church, for Mates 
483, 601, Which chiefly concern Religion. Other, Cauſes were Given b 
4 Inf. 321. A the F avour of P rinces. Theſe Cour ts are not Courts of 
(4) 2 Roll. Recof TT b | | | 
ii The 1 
2 Inſt. 488. 29 N | 6 My | 5 4 2 

Governed, are, 1. Divers Immemorial Cuſtoms,” LSee the 25 Hl. g, 


| 490+ 
Dav. 51, 97. chap., 21. 8 1.4 which may properly enough be call d the Commoy 


Lu ag re Tt on 
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xy * f 1. Coun 
Courts) are thoſe, which axe Held by d 


= 


5 1 Nenner ©; EATS 3 7742.94 ba 431% 
aws and Conſtitutions whereby the Church of England i; 


Law. 2. Our own Provincial Conſtitut ions collected by L yndewod, 
and the Canons made in our Convocations of later Times, «<6 
cially the Canons made in the Year 1603, in the Reign of King 
Fames I. 3. Statutes or As of Parliament concerning the Aftin lf 
of Religion, or Cauſes of Eccleſiaſtical, Cognizance; eſpecially the 
Rubricks (d Rubro colore, becauſe Anciently Writ in Red Letters) in 
| our Common-Prayer Book, founded upon out Statutes of Uniforniy 
| vis.) the 5£9 6 Ed, 6. chap. 1. 1 Elis. chap. 2. 13 &. 14 Can. 
| chap. 4. 4. The Articles of Religion drawn up in the Year 156, 


( A Inn. e and eſtabliſhed by the 13 Eliz. chap. 12. (Qu.) 5. The Genen 
573: Canon Law, where all others fail. AY RI 


41 By the 25 H g. chap. 19. F. 7 Such Canons, Conſtit utiont, Or: 

1 nances, being already made, which be not contrary to the Laws, &i. 
I tutes and Crſtoms of this Realm, nor. to the Damage of the Ki! 
l Prerogative, ſhall be ſtil uſed and executed, as they were before ih 
| making of this A, : EE On: 


The 25 H. 8. chap. 21. F. 1. is purſuant to this Act. [See Of the 
Court of Convocation, infra.) _ | 

 Archbiſhops, Biſhops, ſome Deans and Chapters, Archdeacons and 
ſome Prebendaries, (or Vicar-Generals, Chancellors, Com miſſaries, 
and Officials appointed by them) are the Judges in theſe Cours; 
and the Proceedings are in Their Names, tho they are the Kinzs 
Courts. For tho' every Leet, c. holden by a Subject is kept in tit 
Subject's Name, yet it is the King's Court. 


By the 37 H 8. chap. 17. A Dofor of the Civil Law, Married 
Unmarried, lawfully Deputed, may exerciſe Eccleſiaſtical Juriſdidin 
and Cenſures thereof, tho' a Layman. 


(f) 1 Cro, F This Statute is ſaid to be in Affirmance of the Common Las 
314-315: For then even Thoſe, that were under the Degree of a Doctor, mia 
exerciſe Eccleſiaſtical Juriſdiction, ſo that in that reſpect the Statut 
makes no Alteration of that which was the Common Law. ¶ See it 
13 Car. 2. chap. 2. ] | | 28 
The Cenſure of Excommunication is pronounced by One in Holf 
Orders by the Authority of the Lay-Judge. 
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The #FuriſdiGion of theſe Courts is either Voluntary or Conten- (2) 2 Int. 
«vs. 1. Voluntary, or where there is no Oppoſition; which confiſts 488, Bc. 599, 
in viſiting Churches, the Clergy arid Churchwardens of ſeveral Pa- r 
ſhes or Diſtricts; in Granting Sequeſtrations, Inſtitution and Induc- J Reb. Cn. 
non to Benefices, Licences and Diſpenſations, Ordering Real Compo- 1 1 - 
tions, Granting Probates of Wills, Letters of Adminiſtration, Let-'6 Rep. 23. 
ers iu Calligentum,” Ce. 2. Contentious, or where there is a Plain- 7 RH. Abr, 
a and Deſendant; which conſiſts in Hearing and Determining the 218,119, 224 
blowing Cauſes (vig.) Apoſtacy, D Idolatry, Hereſy, 
cchiſm, Breach of Faith or ry in an Eccleſiaſtical Cauſe, Profa- 

mtion-of the Lord's Day and Holy-Days, not Frequenting the pub- 

lick Prayers, Neglect of Sacraments, Neglect of Duty in Miniſters, 
Diſturbance of Divine Service, Laying violent Hands upon a Clerk, 

woviding* Books and decent Orhaments for the Celebration of Di- 

vine Service, Rights of Matrimony, Jactitation of Marriage, Di- 

vorces, Alimony, Reſtitution of Conjugal Rights, General Baſtardy, 
gobſtraction of Tithes, Right of Tithes or of a Modus Decimandi, 

Oblations, Obventions, Mortuaries, Penſions, Synodals, Procurations, 
Dilapidations, Rights to Seats in the Church, or to a Place in a 

Sat, Reparation of Churches and publick Chappels, and of Church- 

Yards, and Rates and Accounts for ſuch Repairs, Quarrelling or. 

Fighting in a Church or Church-yard ; alſo of the Bounds of 
Church-yards, and of the Bounds of Pariſhes, 1f they come 1n Que- 

tion in a Spiritual Matter: [O. and ſee 2 Inſt. 608, 613.] Teſta- 

ments and Codicils proved by Witneſſes, Legacies, Adminiſtrations, 

Suits for Examining Inventories and Accounts of Executors or Admi— 

nſtrators, Simony, Inceſt, Adultery, Fornication or violent Suſpi- 

con or! Fame thereof, Sollicitation of Chaſtity, Defamations in (); Cro. 
Charging with Offences merely Spiritual, Common-Swearers and 291. 
Dtunkards, Filthy-Talkers; Money upon Commutations of Penance 

which may be ſued for in the Eccleſiaſtical Court, if Payment is re- 

uſed; # Fees of Judges, Advocates, Proctors, Regiſters, Apparitors, ( : Vents. 
Oc, Wages for a Curate or a Pariſh Clerk, (Qu.) Rights of Naming 163. 
 Church-warden, a Pariſh-Clerk, &c. 


By the 13 Ed. 1. Stat. De Circumſpecte Agatis, A Prohibition 
ech not for Penance Corporal or Pecuniary imjoyn'd for Deadly Sin, 
r Fornication, Adultery, or the like; alſo for not Fencing the Church- 
pard, or not Repairing the Church, or ſufficiently Adorning it, nor for 
lations, Tithes, Mortuaries, Penſions, Laying Violent Hands upon a 
lerk, Defamation, where Money is not Demanded, nor for Breach of 
atth, [See 2 Inſt. 487, 488, 499, 490, 491, 492, 493, for the Expo- 
ition of this Statute.] 


by the Atticuli Cleri or the 9 Ed. 2. chap. 1, 2, 3, 4, 5, &c. For 
Tithes, ( not where the Right ariſeth from the Rights of Patronage, 
'" where They amount to the 4th Part, &c.) Oblations, Obventions, 
jr aries, Commutation of Corporal Penance for Money, Laying 
'olent Hands upon a Clerk, Defamation, Tithes of a Mill newly erec- 
2d, no Prohibition ſball be granted. 


[See for the Expoſition of this Stafate 4 Rep. 20. 2 Inft. 619, 
©, 621, 622, &c. and ſee the Complaint of the Clergy, 3 Fac. * 
| Ttt an 
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Caſe. 

1 Inſt. 96. 
a. & b. 

2 Inſt. 488, 
611, 612. 
614,618, 632. 
1 Mod. 132, 
133, 


(1) 4 Re. 29. 
5 Rep. 7. in 
Cawdrie's 
Caſe. 

7 Rep. 43- 

1 Roll. Abr. 
526. 

2 Roll. Abr. 


219. 


(m) 4 Inſt. 


322, 323. 
2 Roll. Abr. 
215. 


(n) 12 Rep. 


72. 

2 Roll. Abr. 
226. contr. 
Moor. 783. 
Vaugh. 327. 
2 Ventr. 44. 


and the Anſwers to the Ootmplaint, 3. J ff. 60x, 603, 603, 604, g 


- 


(k) 5Rep. in termine the ſame: by the Temporal Laws; “ ſo in Caſes Spiritual or 


cawarics "Feclefiaſtical the King by his Eccleſiaſtical Judges doth 
Copnizance doth belong to the Eccleſiaſtical Court. But where 


poral Courts; and tho' the Matter is Spiritual, it ſhall be Tried þ 
a jury; and the Court being aſſiſted by learned Advocates in thy 
Profeſſion, may Inſtruct the Jury in the Eccleſiaſtical Law, as they 


have Cognizance, tho' againſt the Reaſon of the Common Law, the 


the Province of Tork Two Proctors are ſent to the Convocation for 
for every Dioceſe. As there are Two Houſes of Convocation, f. 
Lower Houſe, choſen there and preſented to the Upper Houſe. Tie 
Archbiſhop is the Preſident, and Prorogues and Diſſol ves it at the D. 
Authority of the King. 
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in what Caſes the Eccleſiaſtical Juriſdiction is allow'd, and in whi 
er Sc. See alſo F. N. B. 2 Roll. Abr. Tit. Prohibition * 
As in Temporal Cauſes the King by his Judges doth Hear and Dr. 


, eſiaf Determj 

the ſame by his Eccleſiaſtical Laws. Therefore 'where che Rint 
is Spiritual, and the Remedy only by the Eccleſiaſtical Law, the 
Common or Statute Law giveth Remedy (whether the ke 
Temporal or Spiritual) The Cognizance belongs to the King's Tem. 


uſually do in the Common Law. Thus it is, unleſs the Juriſdi&on 
of the Eccleſiaſtical: Court is allow'd or ſaved by Statute, ! let if 
the Ecclefiaſtical .Court gives Sentence 1n a Matter of which They 


Judges ought to give Credit to it, and believe it to be conſonant t 
the Law of the Church. A175 Tircy HRS 
So much of the Laws and Juri ſdiction of theſe Courts in Gene- 
ral. It remains that I ſet forth 1. The Eccleſiaſtical Courts partic 
larly. 2. Their Proceedings, Cenſures and Puniſhments. | 
1. Of the Eccleſiaſtical Courts in 1 27 
1. The Court of * Convocation of the Clergy (aſſembled by Vet- 
the of the King's Writ in a National Synod) conſiſts of the whole 
Clergy either preſent in Perſon or by Proxies. The Clergy of the 
Two Provinces of Canterbury and Tork do fit at the ſame Time and 
Act by mutual Conſent, There is an Upper Houſe, where the Arch. 
biſhops and Biſhops ſit; and a Lower Houſe, where Deans, Archde: 
cons and Proctors for the Chapters and Dioceſan Clergy do fit. ln 


every Archdeaconry ; but 1n the Province of Canterbury Two only 


there are Two Prolocutors or Speakers; One of the Biſhops ſome 
times in the Upper Houſe, choſen by that Houſe; another in ti 


rection of the King. For the Convocation is under the Power aud 
The Furiſdifion of the Convocation may be exerciſed in mah 
Canons with the King's Licence and Aſſent, in Examining and Cet 
ſuring Heretical or Schiſmatical Books or Perſons. But then an a 
peal does lie to the King in Chancery, or to His Delegates, as hath 
been lately Reſolved. It is the Legiſlative Power in the Church, 
and the Canons that are made concerning the Church with the Ropil 
Aſſent bird the Clergy, but not the Laity, (Qu.) 


By the 25 H. 2. chap. 19. F. 1. The Convocation ſhall be Aſent's 
by the King's Writ, and the Clergy ſhall not in their Convocation, 


Attempt,” Alledge, Claim or put in Ure any Conſtitutions or 9 
. 


or Enatt, Promulge and Execute any ſuch Canons, unleſs. they 
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he King's Afent and Licence to make, Promulge and Execute the ſame, 
n Pain of Imprijonment and Fine, $67 e, 
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his Statute is Declaratory of the Common Law, (o) 4 Inſt 
« . | 323˙ 

| Iy th . 8. H. 6. Wy 6 1. TheClerks of the Convocation, Their Ser- 

vents and Families, ſhall haue ſuch Privilege in Coming, Tarrying and 

Going, as the Commons called to Parliament. | 

th. the 24 H, 8. chap. 12: When a Cauſe, or Suit concerns the 

King, the Party Grieved may Appeal from any Eccleſiaſtical Court 

0 the Prelates aſſembled in Convocation, to be finally determined. 

[See the 1 Eliz, chap. 1.] 
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2. The Prerogative Court of the Archbiſhop of Canterbury is held 

it Doctors Commons in London, ? wherein all Teſtaments and Laſt (7) 4 Ing. 
Wills are prpved, and Adminiſtrations upon the Eſtates of Inteſtates; Poll. Abr. 
Granted, Where the Party dies beyond Sea, or dieth within His Pro- 93s. 

vince, leaving Bona Notabilia. 1 Bona Notabilia are, when One (4) Can. 93 
Dieth, leaving Goods and Chattels at the Time of His Death of the 4 Ind. 235. 
Value of Five Pounds or more, lying in another Dioceſe, or Pecu- 

tar Juri ſdiction within the Province, beſides that in which he lived 

and died. If One hath a Good Debt upon a ” Specialty, as upon a (r) Dyer 
Statute, Recognizance, or Bond, Oc. (for theſe are Goods and Chat- 3% Ab. 
tels) lying in another Dioceſe, He is allow'd to have Bona Notabi- 98, % 
ia; and the Probate of the Will, or Adminiſtration of the Goods of 

the Inteſtate-belongs to the Archbiſhop of the Province, as Ordinary, 

by His Prerogative 3 or Sede Vacante to the Dean and Chapter, as 

Guardians of the Spiritualties. The Bona Notabilia are Regularly 

valued at / Five Pounds. But in the Dioceſe of London, it is Ten YA Int. 
Pounds by Compoſition. [See Canon 93. infra.] If the Penalty of 33% 

a Bond, c. is only of the Sum of Five Pounds, and not the Condi- 

tion, tho* the Bond is forfeited, this ought not to be taken for Bona 

Notabilia, If the Goods are under Five Pounds, or if they are a- 

bove Five Pounds, and the Two Dioceſes, or the peculiar Juriſdi&i- 

ons, are not ſubject to the ſame Archbiſhop, (viz..) when One is un- 

der the Archbiſhop of Canterbury, and the other under the Archbi- 

ſhop of Tork, There muſt be ſeveral Probates, or Adminiſtrations, 

Granted for the Goods in each Juriſdiction. And ſo it is when a pri- 

vileged Perſon in One of our Univerſities dies poſſeſſed of Goods and 

Chattels within the Univerſity, and alſo within a particular Dioceſe, 

the Probate or Adminiſtration muſt be taken before the Chancellor of 

the Urfiverſity, and the other Ordinary. If one dies in a Fourne 

in Another Dioceſe, and hath more than the Value of Five 6286 

adout Him, This is not to be reckoned Bona Notabilia, [See Can. 92. 

but the Teſtament is to be proved. or the Adminiſtration 1s to be 

Granted by the Ordinaries of each Place. 


By the 93 Canon of James the 1ſt. Bona Notabilia are to be ac- 
woted at Five Pounds at leaſt, (if not by Compoſition at a Greater 
Fim lying in another Dioceſe, or Peculiar Juriſdiction within the 
Province, beſides that wherein One Died. It being Decreed and 
Declared, That He who hath not Goods in diverſe Dioceſes to the 

„ | | . i; ſaid 
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ſaid dum or Value, ſhall 


tus, Hel net be, accent l te bave Bana Noth 


E IS i : 


(2) 1 Roll. I mention this Canon, becauſe ? our Law doth take Notice of fl 
9 inaſmuch as Probates of Teſtaments, and Adminiſtrations belong to 


i the Ecclefiaſtical Law. 


But the. Forms of the Probates out of this Court Recite the Par 
ty's having Goods and Chattels to the Value of Five Pounds, or h,. 
na. Notabilia in Diverſe, Dioceſes and Furiſdifions Generally : 9 
that it is infiſted that it is ſufficient to make Bona Notabilia if "th 
Party left Goods to the Value of Five Pounds in Diverſe Archdes 
(«) 1 Roll. conries, or * Counties or Peculiars, tho* within the ſame Dioceſ; 
i Cro-718, (Qu) [Sec Book 2. chap. 6, Of the Office and Duty of an Execute, 
719. For after all, if the Archbiſhop proves a Will, or Grants Leiters cf 
+ Inſt 335 Adminiſtration, when it does not belong to him to do it, it is ng 
(* 5Rep. * void, but voidable only by Sentence; becauſe the Metropolitan 
ben. 135. hach JurildiQtion over the whole Province, Whereas if there are Bu 
1 Cro. 4379- Notabilia, and the Will is proved, or Adminiſtration is Granted, b 
an inferior Ordinary in whoſe Juriſdiction Part of the Goods lie, thi 
is void in it ſelf without any Reverſal by Sentence, as hath been ſaid 
becauſe the inferior Ordinary hath no Pretence to JuriſdiQion in ang 

ther Dioceſe. COP | $1710 X 70 
un. The Probate of every » Biſhop's Teſtament, &c. doth belong t 


the Archbiſhop, tho' he hath not Bona Notabilia. 


By the 4 & 5 Ann. chap. 16. The Power of Granting Probate if 
Wille and Letters of Adminiſtration of the Goods of Workmen in 1 
and Docks 1 be Granted in the Dioceſe wbere They die, and Wage 
for Work done ſhall not be accounted Bona Notabilia. 


In this Court are tried all Cauſes of Inſtance for Proving or l. 
voking ſuch Wills, or for Granting or Revoking ſuch Adminiſtr: 
tions; [See the 23 H. 8. chap. 9.] And all Cauſes concerning 4. 
(z) 1 Ventr. counts upon the ſame; as alſo Cauſes concerning = Legacies be. 
233. ueath'd in ſuch Wills. But of late ſach Legacies are ſuffer'd by thi 
— to be ſued for in the inferior Eccleſiaſtical Court, under whole 
Juriſdiction the Executor dwells, [See for the Fees of the Probate 
of Wills and Adminiſtrations the 21 H. 8. chap. 5. and on this At 


the 3 Inſt. 149, 150. 4 Inſt. 336.] 


By the 25 H. 8. chap. 19. The Appeal from this Court is to tit 
King in Chancery; who appoints Delegates by Commiſſion to Hear aui 
Determine the Appeal. | See Of the Court of Delegates, infra. 


(0) Bullr. Therefore if the Delegates Revoke a Will, &*c. © They cannot 
3 Roll. Abr. Grant Letters of Adminiſtration for their Power is to Hear and De 
233. termine the Appeal. [See of Adminiflration, Book 2. chap. 6. 
The Arcbbiſbop of Tork hath the like Court. 

Ha lnſt. 3. “ The Court of Arches (Curia de Arcubus) becauſe it was ut 
337+ ciently held in Bow-Church, or in the Arched Church of St. Mar) 
in Cheap-Side, London) is the next Eccleſiaſtical Court. The Jud 

is call'd the Dean of the Arches; tho' properly the Dean of the Ar 


ches is the Judge of a Deanery conſiſting of Thirteen Peculiar g 
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rope from the Biſhop of London; whereof Bou- Church (1 Ele 
＋ Arctbus ) 1s the Chief, Theſe Pecuhars are annexed tb the Of 
calty,, The Juriſd1@1on throvghour the Province more properly be- 
boss to the principal Official. HUNAIE \ AMT nyt” DULL {EE 1; 

"Th rr 
(Al, Doctors 7015 Civil Law) Regiſters, Proctors, Ar: 


The Fudge hath extraordinary Juiſcliction in all Ecclefiaſtical 
Cauſes, except what + belongs to the Prerogative Court. Alſo all 


moner of Appegls whatſoever from any Biſhops or their Chancel- 


ws 2 


lors, Commiflaries, Deans and Chapters of Cathedral or Collegiate 


fi 


Churches, Archdeacons or their Officials, firſt or laſt, are directed 
Hlither. . Alſo all Appeals from the Commiſſaries of the Archbiſhop 
of Canterbury are made to the Judge of the Court of Arches. [See 
the 25 H. 8. chap. 12.] But He cannot Cite any Perſon out of 
the mon another, unleſs it be on Appeal, Sc. [See the 23 H. d. 
(hide 9. | p | 5 hai 
the Archbiſhop of Canterbury hath his Court of Audience; the 
Auditor whereof hath in all Things like Juriſdicton with the Prin- 
cipal, Official or Dean of the Arches. He has anciently been Vicar 
General of the Archbiſhop in Things Spiritual, by Vertue of a Spe- 
cal Commiſſion. But theſe Offices are uſually united in one Per- 
ſon, who keeps his Court in Doctors Commons, as Vicar General, 


. 


Principal Official of the Arches and Audience, tho* the Offices of (e) Lynde- 


Principal Official arid Vicar General are diſtin, as before obſerved, 
and may be Given to different Perſons, As Vicar General, He may 
execute by Himſelf or Commiſſaries all Eccleſiaſtical Juriſdi&ion in 
every Dioceſe becoming Vacant within the Province of Canterbury, 
ind viſit the ſame, and puniſh ſuch Offences as are preſented to him. 
There is ſomething like a Court of Audience kept within the Arch- 
biſbop's Palace; but He meddleth there only with voluntary Juriſ- 
diction, as Confirmation, Election and Conſecration of Biſhops, Grant- 
ing, the Guardianſhip of the Spiritualties of Biſhops Sede Vacante, Ad- 
miſſion and Inſtitution to Benefices, S . | 

The, Archbiſhop of Tork hath likewiſe His Court of Arches and 


Audience, 


I the 25 H. 8. chap. 19. The Appeal from the Arches is to the King 
n Chancery. TE | 

4. The Court of 4 Faculties belongeth to the Archbiſhop of Can- 
{erbury, and the Judge is call'd Maſter of the Faculties. 
He Holdeth no Plea of contentious Feritaiction But His Power 
es in granting Diſpenſauriont; as to marry, to eat Fleſh on Days 


roh1bited,- as every Dioceſan may make the like Grants; [ See the 


chap. 28. 3 Car. I. chap. 4.] To be Ordained Deacon under Age; 


That the Son may ſucceed the Father in a Benefice; That one may 

ve Two or More Benefices incompatible, &c. In this Court are 
Keviſtred the Certificates of Biſhops and Noblemen granted to their 
Chaplains to Qualify them for Diſpenſations for Pluralities and Non- 


I 


helidence. 


— 


4 Perſons concerned in this Court are the Judge, Advocates, 


5 Eliz, chap. 5. 27 Eliz. chap. 11, 35 Eliz. chap. 7. 21 Fac. 1. 


wode De Se- 
queſt. Poſſ. & 
FruR. ca p. 
Frequens. v. 
Vicarius Ge- 
neralis. 
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SVA To 0, al 009730716348 EO 
By the as H 8 Chap. 2 Is; be Archbiſhop of Canterbury may Pra 
Diſpenſations to the King, and lileriſe Licences to all others, of "Thing 
"OE that formerly uſed to be Licenced. Howbeit, of” Cauſes not 1 ſed uk 
Licensed, mo Diſpenſations ſhall be Granted, without the Approbatis, . 
the King and Council. BE GS ATDUNT 74 ! 104111]: tc 10 'q 
Licences of TH: whereoff the Tax did heretofore extend 1 al 
ſhall be alſo confirmed by the King's Great Seal, and enrbll in Chan. 
cery. But all others ma be Granted by the Archbiſhop without ſuch 
Confirmation, unleſs tłe Party deſires to have it enroll*d; and they the t 
Fee for the Seal ſhall he 5 8. and not above. And All As done by e.. 
tue of ſuch Licences ſhall be Good in Law. 
This Af ſhall not inhibit the Archbiſhop of York, nor other Biſbop 
to diſpenſe as they are wont to Ao, by the Common Law or Cuſtom, 
During the Vacation of the See of Canterbury, The Guardian of ha 
the Spiritualties ſhall Grant Diſpenſations. | 


HS: 2.2 SM» 


[See the 21 H. 8. chap. 13. Concerning Pluralities and Non-Rej. Co 
dence, Ic. And Of an Archbiſhop, Book, 1. chap. 3. wit 
(e)4Inft.3338. 5, The Court of * Peculiars of the Archbiſhop of Canterbury i; 
Godolphin* that which hath N tot ages in ſeveral Pariſhes in the C. 
nonicum ty. of London and in other Dioceſes, &c. within his Province; in ai !y | 
p. 119. F ifty Seven. They are called Exempt Juriſdictions, not becauſe . His 
. They are under no Ordinary, but becauſe they are not under the i cen 
Ordinary of the Dioceſe, &c, For the Juriſdiction is annexed to the 
Court of Arches; and tye Judge thereof may originally cite in the dul 


Peculiars belonging to the Archbiſhop. [See Can. 94.] © fices 


By the 25 H. 8. chap. 19. Appeals from Places Exempt, which 
were before to the See of Rome, ſhall be henceforth into the Chancery, | 
and ſhall be Determined before Commiſſioners or Delegates, under the Wi ſerif 
Great Seal, Rc. 


Note, That there are Royal Peculiars and Free Chappels, as wel 
$ as Archbiſhops Peculiars. There are alſo ſome peculiar Eccleliaſt 
1 cal Juriſdictions belonging to the King which belonged to ſome M- 4% 
4 naſteries and Religious Houſes. I g. 

From theſe Peculiar Courts the Appeal lies immediately to the 
King 1n his Chancery. [See the 25 H. 8. chap. 19.] 

There are ſome Peculiars belonging to a Dean and Chapter 0! 
Prebendary, Exempt from Archdeacons only. This Ratraore 
Power was Derived from the Biſhop of Ancient Compoſition. Thele Cres 
may be Viſited by the Biſhop in his Primary or Triennial Viſitation. 
In the mean Time an Official of the Dean and Chapter or Prever biſhi 


ary 1s the Judge. Pave 
rom Hence the Appeal lies to the Biſhop of the Dioceſe. _ belo 
(224 6. The I Confiſtory Courts of the Archbiſhops and of the Biſo | Cive 
338. of Every Dioceſe are held in their Cathedral Churches for Trial of WY the - 


all Eccleſiaſtical Cauſes within the Dioceſe. The Biſhop's Chance 


(2) 3 Cro. 65. Jor 18 the Fudge, 5 ſuppoſed to be Skill'd in the Civil and Canon La. They 
: Roll, Abr. The Cauſes are managed by Proctors, a Regiſter taking the Minuts 


or Acts of Court. In Places of the Dioceſe far Remote, and mY in fif 


| 


— 8 4 WS.* \ FYIRIuC md LES 
Glam England. 


om the Biſhop's Conſiſtory, The Biſhop appoints a Chmmiſſary (Com- 
miſſarins\Foranens & to Judge in all Cauſes within a certain Diſtrict, | 
and u Regiſter to Enter his Decrees. He is ſaid to be a Superflu- (#) Terms of 
aus Officer "(Qu ooo 1H en ten Nenn the Law, 


**  CovelPs In- 


The Biſhop has of Common Right the Power of Inſtitution into terp. Blount's 


4 in ( | a Primary 1 Law Diction. 
Benefices, of Diſpenſing in Common Caſes, and of a Primary and Conteg 


Triennial Viſitation over his whole Dioceſs. Theſe he Exerciſes in ſary. 
Perſon or by his Chancellor. LSee of a Biſbep, Book 1. chap. 3. 


| By the 24 H. 8. chap. 12. From the Biſhop, or his Chancellor, 
, Commiſſary, The Appeal ig to the Archbiſhop i of Either Province 
Reſpetively. | Kt | A TY; | 
| [See. of the Juriſdictions of ſome Deans and Chapters, Book i. 
BY f ue Court of the Archdeacin is the moſt inferior Court 5 and (0 4 Inſt. 339. 
is holden in ſuch. Places as the Archdeacon, either by Preſcription or 
Compoſitzon, hath Juriſdiction in Spiritual or Eccleſiaſtical Cauſes 
within his Archdeatonry. pls | 
The Fudge of This Court is call'd the Official. wat | 
The Archdeacon (or the Official In Ins Name) may viſit annual- 
ly (and by Cuſtom Twice in a Year) the Clergy and Laity within 
His Juriſdiction. He commonly hath the Power of Granting Li- 
cences and Faculties, Probate of Wills, and Power of Granting Let- 
ters of Adminiſtration, either Concurrently with the Biſhop, or Ex- 
dufively. He has the Cuſtody and Sequeſtration of all Vacant Bene- 
fices, and the Right of Induction of all Incumbents, c. But Theſe 
Powers are uſually Transferr'd to his Official by Patent. 
lt is Queſtion'd, Whether an Archdeacon, as an Archdeacon, hath 
ny Original Juriſdi&ion ; or any Juriſdiction without Title by Pre- 
(cription or Covenant? | See of an Archdeacon, Book 1. chap. 3.] 


o 


By the 24 H. 8. chap. 12. From the Archdeacon's Court The Ap- 


peal is to the Biſhop or Dioceſan. But when the Canſe is commen- 


e before an Archdeacon of any Archbiſhop or his Commiſſary, The 


Appeal muſt be to the Court of Arches. From thence to the Arch- 
bilbop himſelf. But by the 25 H. 8. chap. 19. To the King in Chan- 


4e. 


8. The * Court of Delegates is fo call'd becauſe the Judges are (6) 4 Ing. 339. 

Delegated and fit by Force of the King's Commiſſion under the 8 

Creat Seal upon Appeals to the King in three Caſes. 1. When a 

Decree: or Sentence is given in an Eccleſiaſtical Cauſe by the Arch- 

biſhop or any of his Officials. 2. When any Decree or Sentence is 

G1ven in any Eccleſiaſtical Cauſe in Places Exempt, or Peculiars, 

belonging to the King or to an Archbiſhop. 3. When a Sentence 1s 

Given in the Court of Admiralty according to the Civil Law. [See 

the 25 H, 8; chap. 19. 8 Eliz. chap. 5. 

f the Delegates in Ecclefiaſtical Cauſes are Spiritual Perſons, () 4 Ing. 225. 

& may proceed to Excommunication. If they are all Laymen, 

ne Fault is not in the Law, but in the Nomination. 5 

Mate, That all Appeals. from a Diffinitive Sentence muſt be with- 

in fifteen Days by the 24 H. 8. chap. 12. 25 H. 8. chap. 19. But If 
| rhe 
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(») 4 Inſt. 
341. | 


(1 4 Int. | 
341 
1 Cro. 571. 


(o) 4 Inft. 


340. 
2 Roll. Abr. 
233. 


(p) 2 Inſt. 
622, 
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within Ten Days by the Canon Law. 
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the Appeal is from an Ixrerlocurory Decree, It ought to be nude 


3 1 
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Appeals from a Sentente given in the Court of Chivalry, or Cum 
Martial, in à Cauſe of Arms, are not by Vertue of theſe Stat, 
See Of the Court of the Conſtable and Marſpal, Ante] 
9 There is a Curt of * Commiſſioners of Reviere; which Com. 
miſſion the King may grant a Supreme Head to Review the Diffni. 
tive Sentence in the Court of Delegates, notwithſtanding the 24 17 g 
chap. 12. and the 25 H. 8 chap. 19. For there are no Words in tho 
Statutes to Reſtrain him; and the Pope, as Supreme Head by the 
Canon Law, uſed to Grant a Commiſſion of Review after ſuch a Dit 
finitive Sentence. [| See the 26 H. 8. chap. 1. 1 Eliz. chap. I.] Beſide 
a Commiſſion of Review may be granted; becauſe tho” the Kin 
Grants Juriſdiction in Eccleſiaſtical Cauſes to his Subjects by Vertye 
of a Statute, he does not deprive Himſelf of his own Original Power. 
2. The Proceedings and Puniſomemts in the Eccleſiaſtical Cours 
are Different from the Proceedings and Pumſhments in the Temporal 
Courts, and for Different Ends and Purpoſes; Therefore I ſhall give 
ſome Account of them. 5 Fo 

As to the Proceedings 1n the Eccleſiaſtical Courts, 

The Proceedings in the Temporal Courts are according to the 
Common and Statute Laws. [See chap. 4 & 5. paſtea.] But the Eccle- 
ſiaſtical Courts Proceed according to the Courſe of the Civil and Ca. 
non Laws, By Citation, | See the 23 H. 8. chap. .] Libel or Articles, 
[See the 2 H. 5. chap. 3. and 2 Inſt. 616.] Anſwer upon Oath, Proof 
By Witneſſes and Preſumptions, | See 2 Inf. 608. 1 Ventr. 291. In what 
Caſes one Witneſs ought to be Allow' d.] A Diſfinitive Sentence with- 
out a Jury; and after that for Contempt of the Sentence by Excon- 
munication, And if the Sentence is diſhked, By Appeal. 

An Appeal (Appellatio) is a Removing of a Cauſe in an Fccleh- 
aſtical Court to a Superior Ecclefiaſtical Court, Hereby the Sentence 
is ſuſpended till the Appeal is Heard and Determined. 

„ All Acts done after the ſaid Appeal in Prejudice of the Appel 
lant are to be Reverſed. And tho' one is Excommunicated whil 
the Appeal is Depending, He may bring Actions at Common Lav. 

For the Force of theſe Words in a Commiſſion (vis. Appellation 
Remota) See the 4 Inſt. 340. and concerning Appeals, 4 Inſt. 339, 
340, 341. It is ſaid that an Appeal is a Natural Defence, and cannot 
be taken away By any Prince or Power. (Qu.) 

In Criminal Cauſes the Proceedings of the Eccleſiaſtical Court 
are by Inquiſition or ex Officio Mero; or By Accuſation or ex offi 
Promoto, or by Denunciation or Preſentment of Church-wardens 
in Viſitations, £c. [See Clark's Praxis In Curits Eccleſiaſticis, Tit 
310, Cc. | | | 

As to the Puniſhments in the Ecclefjaſtical Courts. 

? The Temporal Courts infli& Puniſhment upon the Body, or bf 
Pecuniary Mulds, or by Forfeiture of Lands and Goods. But the fe 
cleſiaſtical Courts infli& Cenſures and Puniſhments pro ſalute Auin- 
and to Reform the Inward Man. The Eccleſiaſtical Prniſomen 
are Purgation, Publick Penance, Excommunication, Interdict, Sup* 
ſion, Deprivation and Degradation. | 

1. Purgation is the clearing one's ſelf of a Crime, whereof he 
Generally Suſpected, and of the ſame accuſed before a Judge 3 ® * 


7 
1 


1 6 
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4 Common Fame of Incontinency, Ce. If the Party denied the 

Fact, the Judge enjoyn'd Him Purgation, or to clear himſelf by his 

on Oath, [See infra. ] and by the Oath of Four, Five or Six Credi- 

able Neighbours (more or leſs.) The Oath of the Perſon ſuſpected 

was to aſſert his own Innocency, and the Oath of His Compurgators 

that they Believed what He, ſwore to be True. If He purged and 

deared Himſelf after this Method, He was to be diſmiſſed and de- 

dared innocent. If He fail'd in ſuch Purgation, by refuſing to make 

Oath of His own Innocency, or could not find the Number of Com- 
purgators enjopn G, He was to be puniſhed by publick Penance, as if 

He had been duly convicted by Confeſlion or Witneſſes. 9 Wager of (9) 1 Ina. 
Law by the Defendant and Eleven of His Neighbours, is ſomething b. 295: a. 


like it. [See Of Trial, chap. 4. poſtea.] But now, 


hy the 13 Car. 2. chap. 12. It ſball not be lawful for any Perſons 

txerciſing Spiritual or Eccleſiaſtical Furiſdiction, To Tender or Ad- 
miniſter unto any Perſon the Oath ex Officio, or any Oath, whereby 
He may be wg, 1 or Compelled to Confeſs, or Accuſe, or to Purge 
Himſelf 4 any Criminal Matter or Thing, whereby He or ſhe may be 
lable to Cenſure and Puniſhment. | See the 16 Car. 1. chap. 11.] 


So that by this Statute the Oath as to the Party Accuſed is taken 
away, But this is only as to that Part of the Form and Method of 1 
purgation; for the Statute breaking in upon the Canon Law, or an 
Ecelefiaſtical Cuſtom, cannot fairly be extended further. Here is 
ſhll a Legal Purgation left, tho* not the Canonical. For it remains 
that the Party accuſed ſhould declare his Innocency without Oath ; 
and that the Compurgators may ſtill ſwear as to their Belief that 
what He ſays is true or falſe. Tho' ſome maintain, the Oath being 
taken away, the Foundation of the whole Proceedings, That all the 
Proceedings of Purgation upon Common Fame do fall too. | 

But ſubſequent Practice, ſince the Statute, at Archiepiſcopal, Epiſ- 
copal and Archidiaconal Viſitations (Contemporary Expoſitions upon 
the Meaning of the Statute) ſhews the contrary Opinion of Thoſe 
that could beſt judge of the Intent and Deſign of our Legiſlators. Be- 
des, if this Branch of the Eccleſiaſtical Diſcipline ſhould be taken 
way, and Common Fame 1s of no Force to ground a Proſecution, 
many Shameleſs Lewdneſſes, and Scandalous Immoralities muſt go 
WH puniſhed, and be ſuffered to Reign and Triumph. Ideo Quere. 
elf in a penal Law the Juriſdiction of the Ordinary is Saved, a (r) 2 Ins. 
erk or a Layman ſhall not be compell'd to take an Oath, becauſe 6357, 658. 
t may be an Evidence againſt Him at the Common Law upon the 
penal Statute. | 
2. Publick Penance is a Puniſhment impoſed for a Crime by ſtand- 
nm m ſome publick Place, and making an Acknowledgment of it, to 
iss) the Church for the Scandal given by an Evil Example. In the 
(ee of Inceſt, Adultery, Ac. the Sinner is uſually injoyn'd to do pub- 
ix Penance in the Cathedral or Pariſh-Church, or publick Market, 
kerefoot and Bareheaded, in a White Sheet, and to make an Open 

Confeſſion of His Crime in a preſcribed Form of Words, &c. For 

ſwaller Faults a publick Satisfaction or Penance is to be made in the 
F vrt, or before the Miniſter and Church-wardens, or ſome of the 
ariſoners; as in Caſes of Defamation, Cc: - 
Uu u Penance 
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Penance may be changed into a Fine, or Sum of Money, to h 
z nt. given to pious Uſes, which is call'd Commuting. / But the Judge 
150. ought not Directly or Indirectly to take any Thing hereof to his Own 
4 Inſt. 336. Uſe, or for the Aﬀeſſinent thereof, or Entring the publick Ad. If he 
doth, it is Extortion. Quere, if he takes only his cuſtomary Fee, 
(% 1 Inſt. 3. t Excommimication is an Eccleſiaſtical Cenſure, by which 1 
133-b- 134” Chriſtian is excluded from the Communion of the Church in Sacred 
Rites and Privileges, and from the Company of the Faithful; of 2 
leaſt from receiving the Sacraments. The Firſt is call'd the Greats 
Excommunication, The Second, (vix.) an Excluſion from the Sacm. 
ments only, is the Leſſer Excommunication, which is ſeldom Put 
in Practice. In either Caſe the Offender is difabled to do any jugj. 
cial Act, as to ſue, To be a Witneſs, £c. tho* He may be Sued. 
But every Excommumication doth not diſable one. For if a Mayor 
and Commonalty, or any other Corporation Aggregate, bring aq 
Action; An Excommunication of the Mayor, &c. ſhall not difahls 
Them, becauſe They ſue and anſwer by Attorney. Otherwiſe it i 
(«) 1 Inſt. of a ſole Corporation.“ If Executors or Adminiſtrators are Excom- 
Finch. contr. municated, They are diſabled to ſue as Executors, becauſe The 
chap. 15. which converſe with a Perſon Excommunicated, are Excommunz. 
cated alſo. * If a Biſhop is Defendant, an Excommunication b 
134. a. the ſame Biſhop againſt the Plaintiff, ſhall not diſable him; for it 
8 Rep. 68. ſhall be intended for the ſame Cauſe, if another is not ſnewn. At 
(y) 4Inft. Excommunication againſt an Appellant, while the Appeal is De 
34%" 1. Abr. pending, is void, as before obſerved. 
233. = If the Ordinary Excommunicates One for any thing where H. 
Dr. & hath not Cognizance of the Cauſe, the Party hath his Action again 


Dull. Him, or the Ordinary may be indicted. 


A S In ſome Cafes Offenders incur Excommunication, Ipſo Facto, by 
70 * Acts of Parliament, but it takes no Effect till they be convictel 


(a) Dyer 2%, at Law, and the Conviction is tranſmitted to the Ordinary. 
Ventr. 14 An Excommunication is generally pronounced for Content it 
not Appearing upon Summons; or, after Ad monition, for not obey: 
ing a Decree, & c. It is publiſhed in the Church by Vertue of a 
(% F. N. B. Inſtrument under the Seal of the Court by the Miniſter; “ and the 
62, 63. if the Offender does not ſubmit within forty Days after the ſaid Pub 
: = 129 lication, He may be impriſon'd by Vertue of the Writ of Significavi 
or Capias Excommunicatum upon : the Certificate of the Biſhop, &. 
to the King in Chancery. Upon this Writ one may have an Alias and 
Pluries; and if they are not anſwered, an Attachment againſt tit 
Sheriff may go directed to the Coroners, returnable into the King) 
Bench. This is by the Common Law. [See the 5 Eliz. chap. 1; 
And the Excommunication and Impriſonment ſhall continue till ti 
Party is reconciled to the Church, and Diſcharg'd by Abſolut 
and the Writ De Excommunicato Deliberando upon the Certifict 
of the Biſhop, G. to the King in Chancery, that the Party hatl 
made his Satisfaction to the Church. 
0 F. N. B. None can Certify Excommunication but the Biſhop, unlels th 
02204 63. Biſhop is beyond Sea, or in Remotis; or unleſs the Certificate l 5 
a 2 ag a. One that hath ordinary Juriſdiction, and is immediate Officer to it 
King's Courts; as the Archdeacon of Richmond, or a Guardia! 
the Spiritualties when the See is Vacant. If the Biſhop certifieth the 


L 4 . | . das. - 5 
Excommunication under Seal, and dieth before it is recei , 1 
nothißs 
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nothing worth. But his Succeſſor ought to certify it. And tho' the 
Biſhop is in His Dioceſe, The Certificate, of the Chancellor or Vicar 
General of a Contumacy or Contempt to the Church, directed to the 
King in His Chancery, and reciting, that the Biſhop is in Remoris, 
bl not be Traverſed. But the Court may inſiſt to be -inform'd of 
it by. Writ out of the Chancery, and not epend wholly on the Sur- 
miſe of the Party, The Biſhop may certify. an Excommunication 
made by his Commiſſary; for the Ns, acts in the Right of. 
the Biſhop. But in the Certificate of an Excommunication, The 
L Cauſe of the Excommunication muſt be ſpecially ſhewn or ſet forth, 
It is not ſufficient to ſay, That it Was denounced For Manife Con- 
tempt, &c. The Judges will ſee by it whether the Eccleſiaſtical 
Court hath Cognizance of the principal Cauſe. 

A Biſhop Elect, after Confirmation, and before His Conſecration, 
may certify an Excommunication; for the Power of the Guardian of 
the Spiritualties ceaſes after his Election by the King's Conge d Elier, 
and Confirmation. | * | 

An Excommunication certified under the Seal of the 4 Commiſſary (4) 1 Int. 
or Official, will not be allow'd. An Excommunication may be cer- „ 
ned by the * Delegates of Appeals. [ See Of the Courts of the Uni- 1 Roll. Abr. 
verſities, chap. a. poſt.] ; * 883. 

Ff the Sheriff doth Deliver Offenders committed upon the Writ ws _— 
of Significavit without Order of Law, upon Complaint of the Bi- Dyer 371. | 
ſhop, Oc. into Chancery, a Writ ſhall be awarded to the Coroners 4 4 
to apprehend the Party Excommunicated, and an Attachment to 


cauſe the Sheriff to appear and anſwer the Contempt. | 


By the 5 Eliz. chap. 23. Writs De Excommunicato Capiendo hall 
Yue out of the Court of Chancery in Term-Time, and be Returnable in 

B. (XC, 

If in the Excommunicato Capiendo The Excommiticated Party 
bath not 4 ſufficient Addition according to the 1 H. 5. chap. 5. Or if 
in the Significavit it 7s not contained that the Excommunication pro- 
eds upon a Cauſe of Contempt or ſome Original Matter of Hereſy, 
Refuſing to Have His Child Baptized, To Receive the Sacrament, 
Io come to Divine Service, or for Error in Matters of Religion and 
Vofrine, Incontinency, Uſury, Simony, Per jury in the Eccleſiaſtical 
(unt, or Idolatry, He ſhall not incur the Penalties in this Act. (vis. 
for his Contempt in not Rendring Himſelf Priſoner upon the Capias, 
Oc, [See the Acc at large.] 


So that this Statute does not require the Capias with Proclama- &) 2 Int. 
tions and the Penalties in other Caſes beſides the Ten Caſes mention'd 26M 0p 
n the Statute, But the Court hath inſiſted That the Crime muſt * Big ; 

ſpecified in the Writ; and even in a Cauſe of Defamation, that 
the Defamatory Words ſhould be Recited; & that it may Appear G) 2 Int. 
o the Judges whether the Spiritual Court hath Cognizance of the ++ Fa FR 
Cauſe upon which the Party was Excommunicated. For no Ex- 333. 
communication can be pronounc'd for a Temporal Cauſe, but by ( lg. 
at of Parliament. AS 

Thoſe that Die under the Sentence of Excommunication cannot 
Cave Chriſtian Burial. [See the Rubrick in our Liturgy. ] 

| Uuud2T 4. An 


— 


be had in ſuch a Place or Places. An Interdict of Perſons followeth 
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4. An Interdi& is an Eccleſiaſtical Cenſure by which Perſont ,, 
prohibited to hear Divine Service, or to have the Sacraments adi. 
niſtred to Them, or Burial ; or when Divine Service is forbidden, 
the Perſons where-ever they Remove. An Interdict of Place is oy 
with regard to ſuch a Church of Place; and then the Perſons wy 
be receiv'd into another Church, but not into their own. There 
alſo a Mixt Interdict, when both the People and the Church, . 


1 


are ſubjected to this Cenſure. 


: 


But this Cenſure hath been of long Time Diſuſed. 
5. Suſpenſion is a Cenfure whereby Eccleſiaſtical Perſons are b. 
bidden to exerciſe their Office, or to take the Profits of their Beef. 
ces, or where they are forbidden Both of them; in Whole or in Pan 
for a certain Time or for Ever. Hence it is ſaid there is a Suſpenſion 
ab Officio ot Beneficio, or ab Officio & Beneficio. Clergymen are oy 
liable to this Cenſure. But there is a Suſpenſion which relates alþ 
to the Laity, ( vig.) A Suſpenſion ab Ingreſſu Ecclæſiæ, or from the 
Hearing of Divine Service there. [See the 5 œ 6 Ed. 6. chap. 4. 
Irregularity is a Canonical Impediment, arifing from ſome inf 
mous Crime, ot Defect of Body or Mind, to take Orders, or if 4 
ready in Orders, To Miniſter in the ſame. This Cenſure is out (j 
Uſe, tho? it is inflited by a late Canon. [See Can. t13.] 
6. Deprivation is an Eccleſiaſtical Cenſure by which a Clergymi 
is Deprived of His Benefice. | 
7. Degradation is an Eccleſiaſtical Cenſure whereby a Clergymn 
is Deprived of His Orders. It is otherwiſe call'd Depoſition. A Sets 
tence may not only be given for this Purpoſe, But the Clerk may x 
ſolemnly ſtrip'd of His Clerical Habit. . 
From All theſe Puniſhments Appeals may be made to Highe 
Courts, as in other Eccleſiaſtical Caſes. _ Pt 
Thus much Of the ſeveral Xinds of Courts of the largeſt Extent 


or of Thoſe that are Diſperſed throughout the Kingdom. 
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of the Several Kinds of Courts that are Particular, Li- 
nited or Exempt Juriſdictions, (,.) Of The Mar- 
. ea, Of the Lord Steward, Sc. to Enquire of 
Felony By Confederacy, &c. Of the Lord Steward 
of the King's. Hoxſe Concerning Treaſons, Felony, 
Bloodſheding, Sc. Of the Courts within the Prin- 
cipality of Wales, Of the Dutchy-Chamber of Lan- 
caſter, Of the Courts of the Counties Palatine, Of 
the Courts of the Cingue-Forts, Of the Courts of 
the Stannaries, Of the Mayor of the Staple, Of the 
Courts within the City of London, Of the Courts in 
Other Cities, Towns Corporate, Boroughs, &c. Of 
the Courts of the Univerſities of Oxford and Cam- 
bridge. 


HE Particular Courts ind Limited juriſdictions, br Thoſe 
which are not Diſperſed throughout the Kingdom, are The 

Court of the Marſhalſea, The Court of the Lord Steward, &c. to 

enquire of Felony by Confederacy, &c. Of the Lord Steward of 

the King's Houſe Concerning Treaſons, &c. Of the Courts within 

the Principality of Wales, Of the Dmutchy-Chamber of Lancaſter 

Of the Counties Palatine, Of the . Of the Court o 

the tarmaries, Of the Major, of the Staple, The Courts within the 

City of London, Of the Courts in other Cities, Towns-Corporate, 

23 Oc. Of the Courts of the Univerſities of Oxford and 

ambytdge. | 

Of Theſe Particular Courts, Let it be again Obſerved, That (6) Inf. 

ſuch Juriſdictions Derogating from the General Courts of the Com- s. 

mon Law ate always to be taken ſtrictly. 


I. The Court of the Marſbalſea is a Court of Record at Com- Of the Court 
mon Law, Ordain'd to hear and determine Suits betwixt Thoſe gts, C. 
of the King's Houſhold and others within the Verge (fo call'd à (1) Cremę. 
Virgd, a Rod, which the Marſhal carries) or within Twelve Miles Jur. 192, 


of the King's Lodgings. Tho' the King goeth out- of the Bounds bog ma 
Jof the Verge for his Recreation, If the Houſhold continues where 4 Int. 139. 


They were, This is no Removing. When the King goeth in Pro- Xt: 20. 


gels, There the King moveth with his Houſhold, | See 13 Rich. 2. 10 Rep. 71, 
Kat. 1. chap. 3. | 72, 73, 74» 


This Court is held in Southwark, and hath a Priſon belonging . 
Rn It called the Marſhalſea. This Marſhalſea is to be underſtood of 199, &.. 


the Houſhold, not of the King's Marſhalſea ; for that belongeth to 
the King's Bench. 


The 
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The Fudges of This Court are the Steward of the Court and 


. 
12 
— * 
rf . * - 


| Mayſhal of the King's Houſhold. Their Offices are for Life. 3 
N 1 _ the Marſhal be one of the Judges, He ſees too that the Execytiy 5 
| CC e e, eee I 
| As to the Juriſdiction of this Court, It 1s Settled by Statute, WA the 


| By Articuli ſuper Chartas, chap. 3. or. the 28 Ed. 1. The Stewal Mort 

| and Marſhal of the 2 Houſe ſball not hold Plea of Frech ker. 

| neither of Debt nor © enant, nor of Any Contract, but only o by 
Debts and other Things T the People 4 the ſame Houſe ; Of Con. n 

tracts and Covenants that one of the King's Houſe ſhall bi, 38, 
made with Another of the ſame Houſe, and in the ſame Hoſe . ( 
Treſpaſs done within the Houſe, and of other Treſpaſſes done witljn | 
the Verge. ' | | | 


This is the proper Juriſdiction of this Court. N 
(7% 2 Inſt. 2 So that they cannot hold Plea but of Three Actions, (dis) WW Mar 


| —_ 74, Debt, Covenant and Treſpaſſes. In Debt and Covenant both the WR Bloc 
75. Parties muſt be of the King's Houſhold. In Treſpaſſes it is ſufficem WM or i 
| if one of the Parties is of the King's Houſhold. But tho! the 44 A 

| ſpeaketh Generally of Treſpaſſes, yet Treſpaſſes Ji £ Armis a 33! 


only to be underſtood ; as — taking away Goods; not if the 
| Treſpaſſes Quare Clauſum fregit, Treſpaſs and Ejectment, Tre. Buol 
| paſs upon the Caſe, nor any other Perſonal, Real or Mixt ac. 


| tion. | | I 
| | For the Expoſition of this Obſcure AR, ſee further in the 10 Re), rid! 
b 74, 75. 2 Inſt. 548, 549. Co 

F | | | | an 
1 By the 5 Ed. 3. chap. 2. & 10 Ed. 3. Stat. 2. chap. 3. Error hr Wi lor 
vn ſhall be amended in the King's Bench. | | ; 
Ui 


The Court of the King's Palace at Veſtminſter was erected h fon, 
il | King Charles the Firſt by Letters Patents, and made a Court of WW Cov: 
Record; the Liberty whereof Extends Twelve Miles round White T 


| | hall. Tte Juriſdiction was fince confirmed by King Charles the Loe 
"i Second. Gre: 
1 The Judges are the Steward of the King's Houſe, and the Gf 
i Knighe-Marſbal, and the Steward of the Court, who 1s always 1 They 
C Lawyer. | Cron 
In this Court 12 Miles Round Vbitehall they have Furiſdidin I flex 
| to hold Pleas of all manner of Perſonal Actions whatſoever, as Debt, and 
1 Treſpaſs, Battery, Slander, Trover, Actions on the Caſe, &c. Com 
$3 The Proceedings of this Court are by Attachment or Capic Wil "m4 
| (which may be had at ſeveral Places within the Liberty) upon which N #74: 
x the Deſendant is to give Bond with Sureties for his Appearance Lakes 


1 the next Court; and upon his Appearance He muſt put in Bail to uſed 
| Anſwer the Condemnation of the Court. The Reft of the Pre E1 
ceedings are according to the Courſe of the Common Law. U 1. 
the Cauſe is Conſiderable, it is uſually Remov'd into the Kings of E 
Bench or Common Pleas by an Habeas Corpus cum Cauſd. [Set ti | 
8 H. 6. chap. 10.] Otherwiſe a Cauſe is brought to Trial in Fou 49d 
or Five Days. | - 
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For The Fees of the Marſhalſea or Palace- Court, See the Compleat 
Glliciter, p. 389. a WEN. | 
Il. The Court of the * Lord Steward, Treaſures and Controller of Of the Court 


of the Lord 


the King 7 Houſhold, To Enquire of Felony for Confederacy, Conſpi- Steward, O. 


d Lord) To Murder the King, or any Lord, or any other Perſon 


Imagining (by the King's Sworn Servants under the Degree To enquire 
of Felony for 


Confederacy. 


of the King's Privy Council, or the Steward, [Treaſurer or Control- (0) 4 lot. 
ler of the King's Houſhold, is held by Vertue of the 3 H. 7. chap. 14. 135 

[See Book 3. chap. 1. Of Felony againſt the King and the King's 
(onſelors, Ec. And for the Expoſition of this Statute, [ſee 3 Inft. 


38, 39.3 


11]. The * Court of the Lord Steward of the King's Houſe, or, in Of the Count 


of the Lord 


His Abſence, Of the Treaſurer and Controller of the King's Houſe — 
ind Steward of the Marſhalſea, hath Juriſdliction, to Enquire of, the Kin-'s 


Hear and Determine all Treaſons, Miſpriſion of Treaſon, Murders 


Houte, Oe. 
(o) 2 Inſt. 549. 


Manſlaughters, Bloodſhed and other malicious Strikings, whereby J ing. 133 
Blood ſhall be ſhed, in any of the Palaces and Houſes of the King, 
or in any Other Houſe where His Royal Perſon ſhall Abide. 
And this Juriſdiction is given by the 33 H. 8; chap. 12. [See the 
22 H. 8. chap. 12. at large, Wherein the Solemnity of the Trial, and 


Book 3. 


the manner of the Proceedings are ſet forth. And ſee 3 Inft. 140. and 


chap. 3. 


IV. The Courts within the Principality of Wales. and their Ju- Of the Courts 


vit hin the 


nſdi&ion, are ſettled by Acts of Parliament. The Principality Pre, 
Confiſteth of Twelve Counties, Beſides the Shire of 3 — 


of Wales. 


and other Lordſhips and Manors united to Salop, Herefordſhire, and 


Glonceſlerſhire. 


By the 34 & 35 H. 8. chap. 26. There are General or Quarter-Seſ- 
lions in each County, County-Courts, Hundred-Courts, Turns, Leets, 
Court-Barons, Corporation-Courts, £7c. | 

There ſhall be kept a Seſſions twice every Tear in every of the 
Twelve Counties of Wales; which Seſſions ſhall be call'd The King's 
Great Seſſions of Wales. The Juſtices of thoſe Courts ſhall have their 
Offices by Letters Patent under the Great Seal, to be Executed by 
Themſelves or Deputies. And theſe Fuſtices may bold Pleas for the 
Crown in as large a Manner as the King's Bench, &c. and alſo 
Fleas of Aſſizes, and AY Other Pleas and Actions Real, Perſonal 
ond Mixt, in as large a Manner as the Lord Chief Fuſtice of the 
Common Pleas, &c. They ſpall alſo Hear and Determine All Cri- 
mnal Offences whatſoever committed within their ſeveral Limits, ac- 
cording to the Laws of England. Alſo Recoveries and Fines may be 
taten before the I uſtices of Lands within Their Authority, as is 
ed before the A. 

Errors and Judgment before any of the Frſtices in the Great Se ſ- 
foms in Pleas Real, Perſonal and Mixt ſhall be Redreſſed by Writ 


the Common Pleas. 


ief Fuſtice 


of Error out of the Chancery of England returnable before the 


and, 


lier of the King's Bench, as other Writs of Error are in Eng- 


No 
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Of the Court 
of the 
Dutchy of 
Lancaſter. 


(?) 4 Inft. 


206, 212, 


(q) 2 Danv. 
Abr. 286. 


(r ) Hardr. 
171. 

(/) Hob. 77, 
78. 

1 Ventr. 157, 
158. 


(t) Plowd. 72. 
Crompt. jur. 
134. 

4 Inſt. 206. 


4 Inſt. 209. ] 


(4) Plowd. 
$32. 

4 Inſt. 206. 
209, 210. 


ſtaid by any Writ of Falſe Judgment. But if upon Purſuit of the 


ſtored to All that He loſt by the ſaid Fudgment, according to the Lam 
of England. | 


No Execution of any Judgment given in any Baſe Court ſhy) þ 


ſaid Writ, The Fudgment ſhall be Reverſed, the Party ſhall by ,, 


[See the Statute at large, by which the Furiſdifion of the Coun, 
are plainly declared and eſtabliſhed, and Their Proceedings order; 
to be according to the Laws of England. See alſo the 27 Hg 
chap. 26. 18 Eliz. chap. 8. and the 11 C 12 V. 3. chap. 9. For pre 
venting Frivolous Suits in the Principality of Wales. 

The King's Writ ought not to go into this Principality, tho? a On 
minus out of the Exchequer is often ſent thither. [See 1 Edt 
chap. 10. 5 Eliz. chap. 23.] 


V. The Court of the Dutchy-Chamber of Lancaſter is Held x 
Weſtminſter. 

The ? Officers of the Dutchy-Court are the Chancellor, wh 
keeps the Seal of the Dutchy at Weſtminſter > The Attorney Gene 
ral, Four Counſellors, A Receiver General, Clerk of the Cour, 
Auditors, Surveyors, Meſſenger, There is an Attorney of the Dutchy 
in the Chancery, and another in the Exchequer. . 
The 1 FJuriſdiction of the Court is For or Concerning Land 
Holden of the King in Right of His Dutchy, within or without the 
County-Palatine of Lancaſter; [See the 1 Ed. 4.] Or concerning 
Bonds and Aſſurances of the ſame ; or concerning the Revenue d 
the Dutchy. But whatever belongs to the Juriſdiction of the 
Dutchy may be determined in the Court of Exchequer, / Where 
the Dutchy claims Juriſdiction in reſpect of the Perſons, as becauſe 
the Suitors dwell within the County-Palatine; or where the Dutch 
retains Bills concerning Lands lying out of the County-Palatine with 
in the Precincts of the Dutchy, but not holden of it; A Prohibition . A 
may be awarded. : * 

The * Proceedings in this Court are as in the Court of Chancery te 
by Engliſh Bill, &*c. and by Decree. But this Court is not a M WW 
Court as the High Court of Chancery. In ſome Caſes this Court 
claims its proper Cuſtoms, and admits a Small Mixture of the Com 
mon Law. ED 

What Grants and Leaſes may be made of Lands within the our 
vey of the Dutchy, and under what Seal, See 4 Inſt. 209. 

By the 1 H. 7. The Dutchy is ſeparated from other Inheritance 
the Crown, and ſettled in H. 7. and His Heirs. [See Plowd, 221 


Note, That the Act ſays His Heirs, „ without ug Kings of 
England. [See the 37 H. 8. chap. 16. 2 C 3. Ph. &. M. chap. 20. 


By the 32 H. 8. chap. 20. 1 Ed. 6. chap. 14. 1 Eliz. chap. 3, 
(The Statutes of Monaſteries and Chantries) AH Lands, &c. ro 
of the Dutchy given to the King, are within the Survey F! 
Dutchy. 

[See the 37 H. 8. chap. 4. 16 Car. 1. chap. 10. 16 G. 17 Car 


chap. 9.] VI, 
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4 VI. * A County-Palatine is an Exempt Juriſdiction where the Of the 
King's Writ runneth not. [See the 5 Elis. chap. 23.] It is ſo call'd Courts of 


the Count ies 


3 Comitattu & Palatio Regis, becauſe the Owners thereof were Com. Palatine. 


panions of the King in his Palace, Had Jura Regalia, or King-like (* Crompt. 


Jur. 137. a. 


Rights and Authority. For they might pardon Treaſons, Murders, 2 In. 557. 
Felonies and Outlawries thereupon. But many of theſe Rights are 4 Int. 205: 
ken away from thoſe that have Counties Palatine, and are an- P. 8. 


nexed to the Crown. Counties Palatine probably were erected at () Vent. 


brſt, becauſe they were adjacent to the Enemies Countries hereto- 185. 
pre; as Lancaſter and Drurbam to Scotland, and Cheſter to Wales, Inſt. 204; 
that the Inhabitants might have Adminiſtration of Juſtice at Home, 
and remain there to ſecure the Country from Incurſions. In the E- 
reting of Them theſe Things were to be Obſerved, (vis.) To Have 
Chancery, Writs under Seal, to Depute- Juſtices as well touching 
Pleas of the Crown, as all other Pleas touching the Common Law, 
Execution of Writs, making Officers, and all other Regal Rights be- 
longing to a Courity-Palatine. 
»The King may make a County-Palatine by His Letters Patents (2) 4 tn: 
without Parliament. | | 204. 


Crom Pt. ] ur. 


| | 139. b. 
y the 27 H. 8. chap. 24. None but the King ſhall bave Power to 7 


pardon Treaſons or Felony, Sc. to make Fuſlices of Afſize, Peace or 
Gapl-Delivery, not withſtanding any Grant or Preſcription. [But ſee of 
the County-Palatine of Lancaſter, poſt. ] And all Writs, Indiftments, and 
Proceſſes in every County-Palatine, or other Liberty, ſhall be made in 
the King's Name, Teſte the Owner of ſuch County-Palatine or Liberty. 
And in every Writ or Indictment, the Offence ſhall be ſuppoſed to be done 
againſt the King's Peace: | 


[See the 119 12 . 3. chap. 9. For preventing Frivolous and Vex- 


ious Suits in Counties Palatine.] 

All Pleas of Lands, &c. and all Contracts, Cauſes and Matters 
ariſing within the County-Palatines are to be Heard and Judicially 
Determin'd within the ſaid County-Palatines, except in Caſe of Er- 
ror, Foreign Plea, or Foreign Voucher. But the Plaintiff in the («) 4 Int. 
Courts at IVeſtminſley may alledge Things Tranſitory to be done in . 
any County, tho' done in a County-Palatine, and the Defendant 
annot plead to the Juriſdiction of the Court, that it was done, &c. 
within the County-Palatine. Yet if the Plaintiff ſuppoſes the Tranſi- 
tory Cauſe of Action to be in the County-Palatine, That may be 
leaded to the Juriſdiction. Other wiſe it is of Things Local. 

No Inhabitant of the ſaid County-Palatine ought to be com- (4) 4 Init 
geld by any Writ or Proceſs to appear or anſwer out of the ſame 27213. 
in any Cauſe; except for Treaſon or Error. 

The County-Palatine {hall have Forfeitures of Lands and Goods 
or High-Treaſon by the⸗ Common Law, not for Treaſons or For- (-) 4 Int. 


- 


aatine, 2439. 
' Where a Statute is General, County-Palatines ſhall be bound by 


| There are Four Counties-Palatine and Fur Courts to exerciſe the 
ſuriſdiction which belongs to Them, (vis.) The Court of the 
bunty-Palatine of Lancaſter, The Court of the County Palatine 
X X of 


itutes given by Act of Parliament after the Erection of the County- Compt. Tor: 
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of Cbeſter, the Court of the County-Palatine. of Durham, and th 
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(4) 1 Saund. Court of the County-Palatine of Ely. © Theſe are Reckon'd Amore 

74. the Superior Courts. I ſhall ſpeak of them ſingly, tho what 1 fal Fi 
ſay of One, may often give Light to underſtand the Nature of the Cl 
h Annen nn Eee 27 

(e) 1 Vent. 1. The County-Palatine of Lancaſter is by Act of Parl. 

157. 6 | | (h 

Dav. 62. ment. | 


(f) 2 Lev.24. 
1 Ventr. 156, 


157. 
(g) r Ventr. 


155 


(k) 2 Danv. 
Abr. 286. 


(i) 4 Inſt. 
204. 


(*) 4 Inſt. 
205. 


(7) àInſt. 
205, 221. 
Crompt. Jur. 


137. 4. 


# 


i! Cm) 4 Inſt. 
211, 212, 
213, 215. 
Crompt. Jur. 
137. 

1 Danv. Abr. 


750. 
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In the County-Palatine of Lancaſter There is a f Coun gf 
he Chancellor is the Judge of it. £ The Chancellorſhip bo 
of the County and Dutchy have a long Time been in One Perſon 
but they have diſtinct Capacities; ſo that it is the ſame Thing 
if They were in Two different Perſons. 990 
Lands held of the Dutchy of Lancaſter, and lying in the County. 
Palatine may be ſued for 1n the Court of Equity. 

There are alſo Courts of i Law for Civil Actions and Pleas of the 
Crown, and Juſtices therein appointed. [See Of Fines, Bok 2. 
chap. 3. Of Recoveries, Ibid. ]! Recoveries of Lands in the Couny. 
Palatine are to be had in the Court of the County-Palatine, and 
cannot be had at Weſtminſter, 

If Iſſue is joyned in the King's Bench or Common Pleas, triahle 
in the County-Palatine of Lancaſter, it ſhall be tried in the County 
of Lancaſter, and remanded thither. But where Part of an Adin 
ariſeth at Common Law, and Part in a Franchiſe, The Common 
Law ſhall be preferr'd. 


By the 27 H. 8. chap. 24. The Fuſlicee of Aſſize and Gaol-Deliver, 
. the Peace are aſſigned by Commiſſion under the Seal of the County: 
Palatine of Lancaſter. 


[See concerning the Dutchy of Lancaſter the 2 & 3 Ph. & Il 
chap. 20. And concerning Writs of Significavit and Excommunicat 
Capiendo, 5 Eliz. chap. 23. 

2, »The County-Palatine of Cheſter is by Preſcription. And the 
King's Writ ought not to come, or to be allow'd, within the fad 
County-Palatine, but under the Seal of the ſaid County-Palatine 
except Writs of Proclamation. [See the 1 Ed. 6. chap. 10.] 

In the Court of Exchequer at Cheſter (the Chancery Court fortit 
County-Palatine) The Chamberlain of Cheſter (who hath the Junk 
diction of a Chancellor) is Fudge in Equity and in Matters at tit 
Common Law, within the ſaid County. For this Court of Char 
cery is a mixt Court, as the High Court of Chancery at Weſtminſe 
He is alſo a Conſervator of the Peace by Vertue of the ſaid Oi. 
There is alſo a Vice Chamberlain, who is the Chamberlain's Dep! 
ty. But the Chamberlain or his Deputy cannot Decree any (al 
wherein He Himſelf is Party, but he may complain in the 11g 
Court of Chancery. If a Defendant dwells out of the County . 
latine, One of the County-Palatine may complain in the High Cour 
of Chancery of England for Matter of Equity touching Lands ; 
Goods. For when particular Courts fail of Juſtice, The Genet 

ourts ſhall give Remedy. 3 Ha 

The Fuſtice of Chefler hath a Court and Iuriſdiction to 


2, leg 
and Determine Matters of the Crown and of the Common F 


"I * ä 


1 f * 5 4 4 . 
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within the ſaid County+Palatine. [See the 18 Elis. chap. 8. Of 
Fines and Recoveries levied as well within the County-Palatine of 
Chefter, as of the City of Cheſter. And ſee the 2 Ed. 6. chap. 28. 
17 Elis. chaps 9. 43 Elig. chap. 155) oh 

See 4 Inſt. 213, (Wau bay Writs of Error directed to the 
Chamberlain in the Exchequer for any Matter wherein he proceed- 
eth according to the Courſe of the Common Law, or to the Friſtice 
of Cheſter. And fee the 5 Els: chap. 23. Concerning Writs of Sg. 
ifcavit and Excommunicato Capiendo.] 


3 The County-Falatine of Durham being Parcel of the Biſhop- ( 4 rao. 
fick of Dur ham, is by Preſcription, where the King's Writ runneth 215, 219. 
not; for it is a Royal Franchiſe.. 1 

The Juriſdiction of the Biſbop of Durham extends to all Places * 
detwixt the Rivers Tine and Teſſe; and to the Manors of other 
Men, as well as to the Demeſnes of the Biſhop. [See the 17 Ed. 2. 
chap. 1. pov og 

4 5 County-Palatine of Durham there is a Court of © Chan- (e) 4 Inf. 213. 
ery, and a Chancellor. It 18 a mixt Court, both of Law and Equi- ig ub. Jur. 
y but it differeth from other Courts herein, that if an erroneous FT 
4 * — is given either in Chancery upon a Judgment there ac- 
cording to Common Law, or before the Juſtices of the Biſhop, A 
Writ of Error ſhall be brought before the Biſhop Himſelf. And if 
He ves an erroneous Judgment thereon, A Writ of Error ſhall 
be ſued out, Retutnable into the King's Bench. If the Biſhop, (who 
ought to do Right to others) does Wrong within his County-Palatine, 

Juſtices ſhall be aſſigned to Hear and Determine the Caſe; for He 
cannot be Judge in His own Cauſe. K 

Fines may be levied here. [See 5 Elix. chap. 27.] and Recoveries 

ſuffered. [See 27 Elis. chap. 9. 


By the 27 H. 8. chap. 24. The Biſhop of Durham and his Tempo- 
rl Chancellor of the County-Palatine are Fuſtices of the Peace with- 
inthe ſaid County-Palatine. 


a [See the 5 Elis. chap. 23. Of Writs of Significavit and Excom. 
lapiend. Alſo the 31 Eliz. chap. 9. For Writs upon Proclamations 
nd Exigents, Sc.] 


4. 1 The Royal Franchiſe of Ely is call'd the County-Palatine of (a Twi 
y in ſeveral Acts of Parliament. [See the 33 H. 8. chap. 10. . 
Elz. chap. 23. but Qrere:.] King H. I. granted to the Biſhop f 
h and His Succeſſors Ju Regalia within the Ifle of Ely. This 
. diſhop hath this Royal Juriſdiction by Preſcription, grounded upon 

the ſaid Grant, as well in Pleas of the Crown, as in Common Pleas 


before His Juſtices. 


L 0 the 25 H. 8. chap. 24. The Biſhop of Ely and his Steward are 
Julices of Peace within tbe Iſle of Ely. 


[See the 5 Elig. chap. 23. Concerning the IWrits of Significant and 

"8 .ommunicato Capiendo, In which Statute the County Palatine of 
s call'd an exempt Juriſdiction, as well as Wales, the Countics- 
XxXx2 Palatine 
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palatine of Lancaſler, Cheſter, Durbam and the Cinqrie-Porcs;, wh 
1 N 5 as w OE yo If 9 11 Narr INT 94 eke 
de King's Wrie en nor run, e !)!) 


4 , , s 4 
? p 1 * 


te VII. 2 The Cinque-Ports, within the County of Kent, have (a 
88 of Them Franchiſes and Liberties ; and the King's Writ doth not tun 
Ports. there, as before affirmed. But this is aid to extend no farther than 
(). Crompt. to Civil Cauſes between Party and Party. And yet à Quo Min, 


1 Cresgirs“ lies ta the Cinque-Ports. The Inhabitants thereof have theſe Pri. 
2 Cro. 531. leges in reſpect of their Attendance in the P orts for the Defence of 


Hard. 475. a 

| the Kingdom. 1 1 8 1 

(int. The Firſt Privileged Ports were but 7: Three,” Cvis..) Pore, 

557. Sandwich and Rumney. Afterwards Two Forts more were adde 

223. to Them, (vis.) Haſtings and . Of this Number of Bus 
Theſe Ports were call'd the Cinque Porte. But Two more, (cis, 


Winchelſea and Rye were added to theſe Five; and tho” now ther 
are Seven Ports or Havens, yet they hold their former Name of the 
Cinque-Ports. | 1 e e Gs 
Within the Cihque-Ports there are ſeveral Courts, One before the 
Conſtable of the Caſtle of Dover, and other Courts within the Por 
themſelves held before the Mayors and Jurators; and another call 
The Court of the Cinque-Ports at SHEPWAT, © 
b., / There is a Lord Warden of Keeper of the Cinque-Ports; wh 
Ind 223 is alſo Admiral, and bath the Juriſdiction of the Admiralty; andj 
F. N. B. 24. Exempt from the Admirilty of England. He is alfo Conſtable d 
3 Jur. the Caſtle of Dover, and hath furitdiction to hold Plea by Bil 
concerning the Guard of the Caſtle, Sc. according to Common 
Law. So that the Conſtable and Lord Warden hath Two Juriſdic 
tions. His Juri gliction as Conſtable, is Limited by Articuli ſuper 
Chartas or 28 Ed. i. chap. 7. For he hath no General Juriſdiction 
within the Cinque-Ports. The Conſtable of Dover and Lord War: 
den is the immediate Officer of the Cinque-Ports, for the Execution 
of the King's Writs within the Cinque Ports. The King's Coun: 
write to Him, and He 1s to certify the King's Courts of the Record 
which is before the Mayor and Jurats upon their Certificate to Him, 
So if One hath Judgment in the King's Courts, and the Defendant 
hath no Lands or Goods, but in the Cinque-Ports, the Plaintiff ſhall 
have a Writ dire&ed to Him to make Execution. | | 
(% 4 Inſt. The Juriſdiction of the Cinque-Ports 18 General, and extend 
TIO to Perſonal as well as Real and Mixt Actions, which touch the Free 
hold. But if Part of the Land is within the Cinque-Ports and Pan 
without, The whole Writ ſhall abate. And fo in like Caſes. 


( Int. All Plaints againſt the Mayor and Jurats of the Cinque-Fors 

223. ought to be determin'd at Shepway before the Warden of the Cinque 
Ports. ä 

(x) 2 Inſt. * If an Erroneous Tudgment is given in the Cinque-Ports befor 


4 :24. Any of the Mayors or Jurats, it ſhall be redreſſed, according to the 
Crowpt. Jur. Cuſtom, by Bill in the Nature of a Writ of Error, before the Con 
138: ſtable of Dover and Warden of the Cinque-Ports at the Court 
Shepway ; and the Mayor and Jurats ſhall be Fined, and the Mayo! 
Removed from His Place, tho' the Court is a Court of Record. 4 
[See the 5 Elis. chap. 23. Concerning Writs of Significaui 3 
Fexcommunicato Capiendo, ] | NT 11 
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th of ales, the Counties-Palatine, | and- the Cinque-Port 5: For ; _ $ 
ho” in the Cinque-Ports the King's Writ doth not run, yet They 2 Cr. «;+ 
have not Jura Regalia, and are Parcel of the County of Kent, So 15.5 24 
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chat if a Writ is brought againſt One for Land within the Cinque- 
bots, and he appears and pleads to it, and Judgment is given againſt 
Him in the Court of Common Pleas, This Judgment ſhall bind him; 
bor the Land is not exempted out of the County; and the Tenant 

nay waive the Benefit of His Privilege, But if ſuch J udgment is gi- | 
ven in Common Pleas in a Præcipe of Lands that lie in IV ales or in 
he Counties Palatine of | Lancaſter, Chefler and Durham, tho' the 
Tenant did admit the Juriſdiction of the Court in ſuch a Caſe, the 
Tudgment againft Him as to ſuch Lands is void. For Wales: was ori- 
vinally no part of England, and the Counties Palatine are exempted 
from the Juriſdiction of the King's Courts, have Jura Regalia, and 
plenary Juriſdiction 3 and ſo are known to the King's Courts. For 
They take Notice of All the Counties of England for the Directions 
of Writs. In the Cinque-Ports the Privilege extendeth only to certain 
particular Towns, whereof the King's Courts cannot judicially take 
any Notice. Therefore the Privilege ought to be pleaded to the 
Writ. For there is a Difference betwixt a Franchiſe to Demand 
Cognizance, and a Franchiſe where the King's Writ runneth not. In 
the Firſt Caſe the Defendant ſhall not plead it, but the Lord of the 
Franchiſe muſt Demand Cognizance, but in the laſt Caſe the Defen- 
dant muſt Plead. [See Of the mp to Hold Pleas, and to have 


Copnizance of Pleas, Book 2. chap. 2. 


"% 


* 


VIII. The Courts of the Stannaries, or the Stannary-Courts, in Of the 
me and Devonſhire are ſo called d Sranno, from the Tin in Courts of the 
thoſe Counties; and the Tinners are call'd Sannatores. The Privi- (2) Tin. 
lezes of the Tinhers are Declared, Limited and Expounded by an Act 229: 
of Parliament (not printed) made the 5oth Ed. 3. | See the 4 Inſt. 

232, 233, 234. 

All's Labourers In and about the Stannaries are to have the Pri- (0 4 Inf. 
vilege of the Stannary-Court, while They Work there; and are not 1 5 on. 
to be impleaded in any other Court for any Cauſe ariſing within the 
dunnaries, except for Pleas of Land, Life and Member. 

The Officers of this Court are the Lord Warden, The Under-War- 
den, and the Steward. | 

The“ Furiſdifion of this Court is guided by Special Laws and () 4 Inv. 
Cuſtoms, and by Preſcriptions; and is fully ſettled by the 16 . 

17 * hh chap. 15. Here the Words In Locis Ubi Operantur are Ex- 

Pounded, 

They have ho Juriſdiction of any Local Action ariſing out of (-) 4 Ind. 
the Stannaries. Tranſitory Actions betwixt Tinner and Tinher, &c, 31. 
tho not concerning the Stannaries or ariſing therein, if the Defen- 
lint be found within the Stannaries, may be brought into Theſe 
Courts, or at Conimon Law. 4 But if one Party only is a Tinner, (4) 41ntt. 
Ce, ſuch Tranſitory Actions which concern not the Stannaries, nor 1 
iſe therein, cannot be brought there. | 12 Rep. 9. 

No Writ of Error lieth upon a Judgment in the Stannary-Courts. ! Nell. Abr. 
but Judgment ſhall be Reverſed by Appeal to the Steward of the '** 
annary-Court where the Matter lieth; from the Steward o the 

ran- 


| 
| : 
| 
| 
| 


V. NB. If an! erroneous Judgment is given in the Huſtinge, The Pam 
1 Roll Abr. Who Thinks Himſelf grieved may ſue a Commiſſion out of Chant 

Abr. 5 
745. 
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Stannary- Court to the Under-Warden of the Stannaries; and fg, 
Him to the Lord Warden of the Stannaries; and frbm Hiin to the 
King's Privy Council. [See the 16 & 17 Car. 1: chap. 15. at large, 


Of the Court IX. The Court of the Mayor of the Staple is appointed to ke, 
ooh fa the Peace, arreſt the Offenders in Staples for Debt, & c. and to it 
(e)4 Init, priſon and puniſh Them after the Law of the Staple. * So that the 
237-238 Court in the Staple-Market is incident to that Market. It is guided 
by e r in a Summary Way, which is the Law of the 
Staple. 12254 | 
A Staple-Court 1s held at the Wool-Staple in Weſtminſter, the 
Bounds beginning at Temple- Bar, and extending to Tuthill. 
In Other Cities and Towns, the Bounds are within the Walls 
Where there are no Walls, The Bounds of the Staple ſhall extend 
thro' all the City or Town. 
Hann. F The Officers of this Court are the Mayor, Two Conſtables, &. 
37. [ See the 27 Ed. 3. | 
For the Furiſdidion of this Court, ſee the 27 Ed. 3. throughout 
all the Chapters. | 1 


By the 36 Ed. 3. chap. 7. Merc bant- Strangers may either Sue l. 
fore the Mayor of the Staple according to the Law-Merchant, or at ile 
Common Law: | 


Theſe Courts are much out of Uſe. 
[ See Of Eſtates by Statute-Merchant and Staple, Book 2. chaj. 1; 
And of Statutes, Book 2. chap. 3.] | 


2 the BY X. The Courts within the City of London are the Huſtings, The 
1 of Sheriffs Courts, the Lord Mayor's Court of Equity, The 8 of 
London. the Mayor and Aldermen, The Court of Requeſts, The Court of (+ 
phans, The Court of Common Council, The Court of Wardmote, The 
Court of Hal/-mote, The Court of the Chamberlain for Apprentics, 
The Court of the Conſervator of the Water and River of Thane, 
Sc. The Court for Policies and Aſſurances, The Court of the 
Tower of London, The Court at White-Chappel, The Court of . 
Martin's le Grand, The Court of the Preſident, Cenſors and Cu. 
monalty of the College of Phyſicians. 


(gs) 2 Inft. 1. The ? Huſtings (from Hus Sax. for a Houſe, and Dbing fr 
322. _ Things, Cauſes or Pleas, ſo that it is the Houſe of Cauſes) 1s tle 
Terms of the Higheſt Court of Record, holden at Guildhall for the City of Ln 
Law, v. Huſt- don before the Lord Mayor and Sheriffs (or in the Sheriffs Abſenc 
"OP by Six Aldermen) for all Pleas Real, Perſonal and Mixt. It 15 
were diſtinguiſhed into two Courts, One Week the Judges fit upon 
Pleas Real, and the next Week upon Perſonal or Mixt Actions 
But Real Actions are grown out of Uſe. [See Statute of Glouceſt! 
or 6 Ed. 1. chap. 11. and chap. 4. poſt, Of an Action.] 
Judgment of Outlawries in the Huſtings, is not given by the 
layor who 1s Coroner, but by the Recorder. 


CE * 
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if directed to ſome Perſons to Examine the Record, and thereupon to 


do Right. 


% 


2. The i Two Sheriffs do each of them keep a Court of Record (0 4 lng. 
within the City by Preſcription. Theſe Courts are kept at Guild- 2474 248. 
ball; and in each Court a Steward 18 the Judge. They have be- 3 
longing to theſe Courts, Two Priſons called Counters. The One in 
WVind-fireer, the Other in the Poultry. * 
They have Juriſdiction to hold Plea in all perſonal Actions. 
The Proceſs in theſe Courts is by Summons, Arreſt, Foreign At- 
uchment (or by Attachment of Foreigners Goods or Money found 
within the City, in the Hands of the Plaintiff or of a Third Perſon) 
to wake the Defendant appear and Give Bail, to Anfwer the Con- 
demnation. He in whoſe Hands the Goods are attach'd is call'd the 
Garniſbee, becauſe He has had Garniſhment, (from Garnir, to in- 
truck) or Warning not to part with the Goods or Money, but to ap- 
pear and anſwer the Creditor's Suit. If the Foreigner appears and 
pleads, He is call'd the Enterpleader. If the Defendant does not 
appear, the Goods, or Money may be Condemned. There may be 
„en upon an Action of Debt, of Goods in a Houſe, 
Shop or Warehouſe, when there is no One within, by hanging a Pad- 
lock upon the Door, and making a Return thereof, Here the Pro- 
ceedings are almoſt the ſame as upon Foreign Attachment. [See Of 
the Sheriff*s Court in London, and for the Practice there, eſpecially 
upon Foreign Attachment and Sequeſtration, The Compleat Attorney, 
and The Compleat Sollicitor. |] | o 
Beſides their peculiar Cuſtoins, the Proceedings are according to 
the Rules of the Common Law. An Action is uſually tried here in 
four Court- Days. And if either Party ſhall- have a Witneſs that 
cannot ſtay 1n London till the Day of Trial, his Depoſition may be 
taken in Writing and allow'd. 
A Cauſe may be Removed by Habeas Corpus to Weſtminſter-Hall. 
But if an Erroneous Judgment is Given, The Cauſe may be Re- () F. N. B. 


moved by Writ of Error to the Huſtings before the Lord Mayor and **; 


8 Inſt. 2 
Sheriffs. 248. mY 


3. The! Lord Mayor's Court of Equity is commonly call'd The (0,4 Inſt. 
Court of Conſt cience. | | The Compl. 
The Proceedings are much like Thoſe in the High Court of Chan- Attorney, 
ery. There is a Practice call'd Marking a Cauſe before the Lord P. 7 75: 
Mayor, as Thus—After a Verdict given for the Plaintiff in the She- ' 
nfs Court, The Defendant may get the Cauſe Mark'd before the 
Lord Mayor (being like an Injunction) to ſtay Judgment and Exe- 
ton till the Matter is examined in Equity. Alfo the Cuſtom is, 
That if a Plaint of Debt is enter'd in the Sheriff's Court, upon Sug- 
geſtion of the Defendant, The Lord Mayor may ſend for the Par- 
es, and for the Record, and examine the Parties upon their Plea, 
nd if He finds that the Plaintiff is ſatisfied. He may award that the 


laintiff ſhould be barr'd; but not after Judgment. 


4. The Court of the Lord Mayor and Aldermen is a Court of Re- 
Ord, and is held in Gr1dball, the Recorder being Fudge thereof. 
ut the Lord Mayor and Aldermen may fit as Judges with — 

le 
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Ihe Proceedings are by Action and Arreſt, or elſe by an Attach. 

ment of the Defendant's Goods. Bas tbe: 

The Two Counters are proper Priſons as well for This as for the 
Sheriffs Court. | e 
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3. The Court of Requeſts is kept at Guildhall, and is eſtabliqh,y 
for Recovering Debts under 40 7. Ret 
By the 3 Jac. 1. chap. 15. Every,Citizen and Freeman of Loney 
and Every other Perſon inhabiting there, being 4 Tradeſman, Jig, 
aller or Labdurer, who hath a Debt due to Him not amointing ty 
40 8. by any ſuch Perſon as aforeſaid, may cauſe the Debtor 10 3. 
Summon d to the Court of Requeſts at Guildhall zo appear before the 
Commiſſioners there, or Any Three of them \ who if the Party ty; 
not appear, may commit Him to one of the Counters, Bit if He aþ- 
pears, They may proceed Summarily, and Examine the Parties and 
Witneſſes upon Oath, and forthwith make an Order, which the Plan- 
tiff and Defendant muſt Obey, under the Penalty of Commitment to the 
Cotmter till They ſhall perform ſuch Order. If any ſuch Perſon con 
mence any Suit elſewhere for any ſuch Debt againſt any other ſuch lik; 
Perſon, upon the Defendant's Oath, or other ſufficient Teſtimony, that 
He is Freeman of London or ſuch an Inhabjtant 2s aforeſaid, an 
that the Debt ſued for amounts not to 40s. The Fudge of the Cm 
ſhall not allow to the Plaintiff any Coſts of Suit, but ſhall award tothe 
Defendant His Reaſonable Coſts. 8 
This A# ſhall not Extend to any Debt for Rent, Real Contract, 
or concerning Teſlaments, Matrimony, or any Thing belonging to the 


Eccleſiaſtical Court. 


(m) 4 Inſt. 6, The * Court of Orphans, a Court of Record, is eſtabliſhed for 
Hans Abr. the Care and Government of Orphans. The Lord Mayor and Alder- 
311. Tit. Cu- men have the Cuſtody of Orphahs (under Age and unmarried) of 
toms of Lam Freemen or Free- women of London that die, tho* They did not In- 
* habit in London; and the keeping of all their Land: and Goods, 
And 1f they commit the Cuſtody of an Orphan to another Man, He 
ſhall have the Writ of Raviſhment of Ward, if the Orphan 1s taken 
away, or the Mayor and Aldermen may impriſon the Offender til 
He produces the Infant. | | 

Executors and Adminiſtrators are to Exhibit true Inventories be- 
fore the Lord Mayor and Aldermen in this Court, and mult give & 
curity to the Chamberlain and his Succeſſors by Recognizance for the 
Orphan's Part; which if They refuſe to do, The Court may com 
(n)5Rep- mit them to Priſon till They Obey. And if any ſue in the ” Eccle- 
1 aft. 249, fiaſtical Court or elſewhere for a Legacy, Account or Duty due t0 
Them by the Cuſtom, the Court of Orphans may by Cuſtom ſend: 
Prohibition. But an.Infant may waive the Benefit of Suing 1n the 
Court of Orphans, and file a Bill in Equity againſt one for Diſcover 
of the perſonal Eſtate. | 
(o) 1 Lev. If any one without the Conſent of the Court of Aldermen * mar 
1 Ventr, 178. Tĩies ſuch an Orphan under the Age of twenty-one, tho? out of the 

City, they may Fine Him, and Impriſon Him for Non-Payment. 
[See Of a Guardian, Book 1. chap. 6. Of Corporations, Book . 
chap. 8. Concerning the Chamberlain of London, and 2 Danv- of 


Ch. 2. Laws of England. 523 


31 3 31 2: 2 A the 589 6 V. &. . chap. 10. An Act for the Relief 
of Orphans, . 


5. The Court of / Common Council conſiſts of the Lord Mayor, 0 4 Int. 
Aldermen, and ſuch as are choſen in every Ward out of the Com- 41 
monalty to Repreſent the whole Commonalty of London. =” Rep: 1 
In this Court they make Acts for the better Government of the 125. 
city, for the better Execution of the Laws of the Kingdom, or for 
the Publick Good, and for the Advancement of Trade; But Theſe 
[aws muſt not be contrary to the publick Laws and Statutes. Such 
Laws being made by the Lord Mayor, Aldermen and Commonalty 
do Bind within the City and Liberties thereof. [See Of Corporations, 


Book 1. chaps 8.] 


8. The Court of the 9 Wardmore (Ward-Court) reſembles the (4) 4 Ind. 
Country Leets. Every Ward being as a Hundred, and the Pariſhes 12 66. 
xs Towns. There are twenty fix Wards divided for the Government 
of Them amongſt the twenty four Aldermen of the City. 

In every Ward there is an Enqueſt of twelve Men, or more, Sworn 


every Year, to Enquire of and to Preſent Nuſances, and ſuch Perſons 
2 have not paved or amended the Streets and Lanes, Sc. 


9. The Court of ” Hall-mote (Hall-Court) is the Court which E- (c) 4 Ini. 
very Company in London keeps in their Halls for the better Regula- . 
tion of their Company. 


10. The Court of the / Chamberlain for Apprentices is for the In- (H 4 tag. 
rollment of the Indentures of Apprentices. For an Apprentice may 25%: 
Refuſe to Serve if His Indentures are not Inroll'd; and may ſue out? Nep. “s 
His Indentures in this Court, and be Diſcharged of His Maſter. For 
here Apprentices are made Free. One may be Free of London by 
Srvice of an Apprenticeſhip, by Birthright, being the Son of a Free- 
man, By Redemption, By Order of the Court of Aldermen. 

The Chamberlain is Fudge in all Complaints, either of the Ap- 
prentice againſt his Maſter, or of the Maſter againſt the Apprentice, 


nd puniſheth the Offenders at His Diſcretion. [See Of Appentices, 
Look 1. chap. 6.] 


11. There is the Court of the ? Conſervator of the Water and River (0 4 Inf. 
of Thames, &c. wherein the Lord Mayor of London hath the Rule?“ 
and Government of the Water and River of Thames, and the Iſſues, 
breaches and Lands overflown, &c. from Stains-Bridge to the Water 
af Tendal and Medway ; and hath Authority to punith ſuch as Uſe 
unlawful Nets, or other unlawful Engines in Fiſhing, or take Fiſh 
under Size unſeaſonably, Fc. [See the 4 H. 7. chap. 15. 


[See alſo the 5 Fac. I, chap. 14. 7 Ann. chap. 9. and Of the Court 
or the Commiſſioners of Sewers, chap. 1. ante. 


12, The Court of * Policies and Aſſurances is founded upon an 4.25 Lane 
of Parliament, For, 25 


Ly the 43 Eliz. chap. 12. The Lord Chancellor or Lord Keeper 
fall Award a Standing Commiſſion (to be renew'd Tearly or oftner) 
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for the Hearing and Determining all ſuch Cauſes as ariſe from p, 
licies of Aſſurances that are emer'd in the Office of Aſſurance of Loh. 
don. The Commiſſioners, or the greater Part of them, ſoul baue 
Power to ſimmon the Parties, examine Witneſſes upon Oat „1% Her 
and Decree all ſuch Cauſes in a brief and ſummary Muy; and Comm: 
to Priſon ſuch 4s Diſobey their Decrees. But the Party grieved by fu, 
Decree may exhibit his Bill in Chancery for the Re-examination t ere, 


Jo as He firſt ſatisfies the Decree, &c. 


(x) 4 Inſt; 13. The Court of the * Tower of London is Holden within the 
* Verge of London before the Steward, by Preſcription, of Debt Tref. 
paſs and other Actions of any Sum. Part of the Tower-Liberty i 
within the City of London, and Part in the County of Middleſes 
It hath Authority over ſeveral Hamlets without the Walls. There 
is alſo another Court at St. Catharine's for that Liberty, which is ; 


Roya] Juriſdiction for Eccleſraſtical Cauſes 3 and therefore an Appel 


lies from them to the King in His Chancery, 


14. The Court of Stepney at White-Chappel, (commonly called 
IWhite-Chappel-Court) is a Court of Record. Writs to this Court are 
directed thus, Seneſchallo Curie noſtro de Recordo infra Manerim 
de Stepney & Hackney in Com. Middleſex, Hamletas & Libertas 
eorundem, necnon Capitali Balivo Prehonorabilis . .. . . . Mani 
ſui de Stepney Prædict. & eorum Cuiliber Salutem. This Direction 
is Double, becauſe there is a Gaol for Defetidants arreſted in that 
Liberty by Writs of Superior Courts, as well as by Proceſs of this 
Court, 2 E * 


| 15. The Court for St. Martin's le Grand by Alderſgate is a Coutt 
[ of Record for the Trial of all Perſonal Actions. It is a Libery 
| within the Deanery of Weſtminſter, and ſubject to the Liberty there 

of, and hath a peculiar Juriſdiction within it ſelf. 


16. For the Court of the Preſident, Cenſors and Commonalty of the 

College of Phyſicians within the City of London and Seven Mils 

Compals, See the Letters Patents of Incorporation in the 14 l. 6. 6 
| 5. See alſo 1 Mar. Parl. 1 Sefſ. 2. chap. 9. and Dr. Bonham's Cal, 
| 8 Rep. 107, 108, Sc. —— f | 
| See the 3 H. 8. chap. 11. For appointing Phyſicians and Surge 
out of the City of London and Precin& of Seven Miles. 3403 
H. 8. chap. 8. For impowering any Perſons to adminiſter Outward 
Medicines or to cure outward Sores, or give Drinks for the Stott 


Strangury or Agues. 


There are other Courts within the City of London, but they 
mention'd in other Places; or are not much to our Purpoſe ; 35 th 
Court of the Governors and Corporation for the Bounty of Que 
Ann, for the Augmentation of ſmall Livings; of the Eaft-Indis oy 
pany, Bank, South-Sea, &c. [See Of the Court of the Corone!, 2 
the Se/ſions of Oyer and Terminer and Gaol-Delivery for Neng 
Held at Juſtice-Hall in the 0/d-Baily, &c. chap. 1. ante. 


Not, 
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© Note, Thar: by ebe 27 Eliz. (not printed), The. Two Chief Bun- 
24% of Weſtminſter may Hear, Determine. and Piiniſh Cnccurdi ng 
to the a of the Land Anil Lawfnl Cuſtoms. of the .City of Lons 
don)-Marters. of Incontinency, Common Scolds, Tumates, Common Nii- 
ſances, and likewiſe commit ſuch. Perſons as ſhall Offend againſt the 
Peare,, KG) 4 Os OY i +40 No | 8 
Thete is alſo a Court of Record kept Weekly in the Borough of 
Sy bur yk for the Liberty thereof. | 


XI. There are Courts Holden in Other Cities, Towns Corporate Of the 
and Boroug be throughout England, together with many Courts be- Courts in 6: 
longing to Caſtles, Sc. But becauſe theſe are private and ſufficient- F009 
ly known, I {hall only ſay ſomething in General of inferiot Courts. porate, Bo- 
Where a Power to Hold Pleas, &c. is Granted by Letters Pa- ny 
tents to a Corporation, Proper Officers and Proceſs ate incident to the © Appt 26; 
Grant, For they cannot hold a Court without them; 
lt ought to appear by the Style of the Court by what Authoti- (O1 Roll. 
ty it is held, whether by Cuſtom or by Letters Patents. Abr. 797- 
Nothing ſhall be intended to be within the Juriſdiction of an in- Hob. 63. 
error Court but what is expreſly alledged to be ſo. (a) 1 Sid. 33 t. 
fan Obligation is made out of the Juriſdiction of the Court, gt 
though the Action brought upon it is Tranſitory as to other Courts, 229. 
xs the Courts at Weſtminſter that have a General Juriſdiction, yet: Bet; Abe. 
inferior Courts have not any juriſdiction of any Thing that ariſes 1 Noll. Abr. 
out of the Juriſdiction, and therefore have not Power to hold Plea 37. | 
thereof. So if Payment at the Day is pleaded to a Bond, it muſt be dap capa 
alledged to be within the Juriſdiction, For an Inferior Court cannot © 
Enquire of Thoſe Things which are out of its Juriſdiction. But the 
common Practice of ſuch Courts is otherwiſe. [See Weſtm. 1. or 
3 Ed. 1. chap. 35. and the Expoſition thereof, 2 Inft. 229, 230, 1217 
If Part of the Cauſe ariſes within the inferior Juriſdiction, and (+ i Lev. 
Part without, the inferior Court ought tiot to hold Ple. 1% _ 
The Courts at Veſiminſter will not ex Officio take Notice of the | Rep. 16.4 
Cuſtoms of inferior Courts. 8 ; 
(dee Of a Liberty to Hold Pleas and to have Cognizance of Pleas, 
Book 2. cbap. 2.] 


By the 4 & ; Ann. chap. 16. All the Statutes of Jeofails ſhall be 
extended to Futdgments, which ſhall be enter'd upon Confeſſion, Nihil 
at, or Non ſum informatus, in Any Court of Record, Sc. 


XII. The Courts of the 4 Univerſities of Oxford and Cambridge are Of the Courts 
of a particular Nature. They are Granted by Charters, and are con- 9 Me Oni 
firmed by Authority of Parliament. Fr, % 4 tt 
By the 13 Eliz. it is enacted, t. That Each of he Univerſities 225. 

all be incorporated by a certain Name, tho they were Ancient Cor- 
Porations before. 2. That all Letters Patents and Charters hi- 
tber Granted ſhall be Good, Efedtual and Available in Lam as 
amply, Fully and largely as if the ſaid Letters Patents were Recited 
Verbatim in rhe ſaid Af. [See the 9 Rep. 30.] 3. That the Chan- 


A LY 2 cellor, 


KN. 
pears 


* — 


it 
Dave enjoy d, according to the Intent of FA ſaid "Letters Paten; 
43. That all Letters Patents of the Queen's Highneſs or of any: ber by. 


liſhed and confirm'd, any Statute, Law, Uſage, Cuſtom or Gonftraicn 
0 


other Oppoſition whatſoever; Saving the Right of all Others than of tbe 
Queen's Majeſiy, ber Heirs and Sicceſſors. [See the Act at Large In 


Peers of the Realm and are appointed over the whole Univerſity, 
But the Courts are kept by Their Vice-Chancellors, Their Aſſ. 


ſors or Deputies. The Cauſes are managed by Advocates and Proc: 0 
(or... ©. x —=y 2 27 

I Theſe Courts Have Furiſdifion in all Cauſes Eccleſiaſtical and 
Civil (except Mayhem, Felony and Freebold) where a Scholar, Sr- n 
vant or Miniſter of the Univerſity is one of the Parties in Suit. [But I be 
- | See the Grant of H. 4. in Prynn's MH. Þe 368, 369.] to 
00 Cro. 74 Their * Proceedings are in a Summary Way according to the Pra-. 
—— +3. dice of the Civil Law and the Judges in their Sentences follow the Bi dr 
__— Juſtice and Equity of the Civil Law, or the Laws, Statutes, Privi the 
leges, Liberties and Cyftoms of the Univerſities, or the Laus of the Bo 
Land, at their Diſcretion. © Books "nl 
If there is an Erroneous Sentence in the Chancellor's Court of the 6 ( 
Univerſity of Oxford, an Appeal lies to the Congregation, thenceto le 
the Convocation, and from thence to the King in Chancery who oa 
nominates Judges Delegates to hear the Appeal. The Appeal 1s 1 N 

this Nature in Cambridge. F | 
The Chancellor of the e of Oxford, or His Vice-Chance hey 
lor, may inflict Eccleſiaſtical Cenſures of the Greater Excommunic 15 
GF. N. B. 64. tion on Offenders, even for Temporal Offences; and 7 certify the Ly 8 
communication into the High Court of Chancery to obtain the Wii ; 

De | Excommunicato Capiendo, as if the Offender had been ex 1 
municated in an Ecclefiaftical Cauſe, and certified by a Biſhop. The ah 
Univerſity of Cambridge hath alſo this Privilege. w— fine 
Norte, The Following Reſolutions concerning the Privileges of tit "ha 
u 3 5 vy 
They have no Privilege in Cauſes that Concern or Relate to? 7 
(c) 3 Cro-87, Freehold, or for Recovery of the Poſſeſſion of a £ Term without Ve 
2 Danv, Abr. Claiming Title to the r Ry Tn 
169. f by Charter confirm'd by Act of Parliament, Cognizance ng 
Het! — '73 Granted to the Univerſity of all Suits arifing any where, in Lau 1 ton 
Hard. 505, Equity, againſt a Scholar, Servant or Miniſter of the Univerſity, I 
fene, pending he fete, of the fd, Bench, Common Pl 


—— the King; If an Iudebitat us A ſſumpfit 54 brought by Q 
Minus in the Exchequer againſt a. Scholar or other priviteged Per- 
ſon z The Univerſity ſhall have Conuſance, For- the Court of Ex- 
chequer is Meluded in the general Words. Qu. If thoſe Words ex- 


ter to a Court of Equity for mere Matters of Equity; as to exe- () Hard. 


cute Agreements in Specie \ becauſe the Univerſity can only 1 mpriſoh 586, 509 

or excommunicate ? Or whether inother equitable Cales, the Claim bz Ci 

mult be put in by Way of Plea * De en — 237, Contr 

_ AScholar, Oc. cannot! waive His Privilege, and have a Prohi- 1 1 

bition in the Courts at Neſiminſter; For the Univerſity has the Right () 3 Cro. 

of the Conuſance of the Plea, where one is a privileged Perſon; and 73 74. 

a Stranger is forced to ſue a privileged Perſon in Their Courts by 

Reaſon of that Right veſted in Them. . a Se 

If a Debtor and Accountant to the King ſues a Scholar by Bill in (1) Hard. 

Equity in the Exchequer ; or if an “ Attorney ſues a Scholar by {99 Lit. Rep 

Writ of Privilege, it is ſaid that the Univerſities tial} not have Co- $04. © 

nuſance, for a general Grant ſhall not take away the ſpecial Privilege 3 — 

of any Court. (Qu. 0 oy PIG ele 850 | - 0p br. 
A Scholar, c. ought to be only * One of the Parties in Suit, If 67) Het). 28. 

Another that is not privileged, is joyn'd with Him (as Obligor or! Ventr. 298. 

Obligee in a Bond, . ) He ſhall not have Privilege. 299. 

|» The Privilege of the Univerſity is not to be allow'd to a Townſ- (0) 2 Vent: 

man, on purpoſe to excuſe Him from an Office in the Town, if He 6. 

keeps a Shop and follows a Trade, tho' He is matriculated as Servant 

to a Scholar, For this ſeems to be Fraudulent, 1 

It hath been diſputed whether the 7 Wife of a Head of a College (5) 3 Cro.13- 

or Hall, or His Children, ſhould have the Benefit of the Privilege of ell. Abr. 

the Husband or Father, tho' it be allow'd to His Servant. But 

Both Caſes, ſeem to ſtand upon the ſame Reaſon. Quare, I the Pri- 

vilege will be allow'd in an Action againſt a 1 College ? o Mod. 

Cognizance may be demanded by Certificate only, without ſpecial *53» '%+ 

Pleading upon an Indidtment of a privileged Perſon for an Aſſault 


0 
nud Battery. This hath been allow'd at the Oxford Aſſizes upon my 
f Motion. | | | | | ) 25 i Wee Bp” : —— 


The Vice-Chancellor (as well as the Chancellor) by His Attor- (0 Hard. 
ney or Deputy, appointed by Writing, may by His Certificate de- 1 
mand Cognizance, tho' the Vice-Chancellor Himſelf is but a Deputy. 174 
for a Bailiff may properly demand Conuſance; and upon Notice of 
the Patent, the Court ought to Superſede. | 


Lo 


If Conuſance of Pleas be granted to One Licet Ipfemet fit pars, ( 8 Rep: 


i uſa: 
e He ſhall not have Cognizance in an Action in which He Himſelf is 118. 


dae best FeAl ane be own Jes Be ff be gegen ta 
further, That if He is Party He may make Another Judge, or 'That Hob. 87. 
Another ſhall be the Judge where He is Party, The Conuſance ſhall * Vent. 3. 
de allowed. i og tt. N 2 
Tho' I. have ſaid that particular juriſdictions derogatory to the 
general Courts of Common Law are to be taken * ſtrictly; yet it ( 6 
lems Reaſonable, that ſuch Privileges as are granted for the Advance- '* 
ment of Religion and Learning, ſhould have a Favourable Conſtruc- 


kunt and be excepted out af the general Rule. 
is ſaid that the Univerſities have only * Cuſtodiam 1/iſe Panis (u) 3 Leon. 
rviſie, & Correctionem & Punitionem eorundem , not Afſiſam ing. __ 
| ipſam 
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Ai +pſam (i. r. not Authority to appoint another Aſſize than wt. 
{eb down. by Statutes zu but to ſee that the Statutes be e 4 
to puniſh Offences againſt the ſaid Statutes. See the S0 
31 Ed. 1. 7 Ed. 6. chap. 3. 2 V. & M. Sei a. chap.- 14. 11 9 55 
W. 3. chap. 15. 12 V. 3. chap. 11. In which laſt Stattte the R: 15 
of marking Meaſures for Ale and Beer is acknowledged to be in i. 

83 u. Two Univerſities.] 313 10 9381 \ akg . 21 ; 1 e 
Ihe Univerſity of Oxford hath by a Grant the 29 Ei. 3. Ie 
Alſſize and Aſſay of Wine and Ale as well as the Cuſtody of it. 
hy the Charter granted the 14 H. 8. The Chancellor, His Com. 
miſſary and His Deputy (i. e. The Pro- Vice-Chancellor) are ire 
of the Peace for the Vill of Oxon, County of Oxon and Berks, 85 
that their Authority does not depend only upon the Common 
n They being Juſtices of the Peace by Vertue of their 

I have now Finiſned the Account of General and Particular Juri. 
dictions. I ſhould therefore proceed to give a ſhort Scheme of the 
Proceedings in our Courts. But becauſe a Man may oftentimes have 
a a Remedy without going to Law, ſomething muſt be ſaid firſt con. 
cerning ſuch Remedies. '' / EE 2 8 
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Of Remedies Without Suit in Conrts. As 1. By Af | 
Law in Things Perſonal and Real, wherein of 4 Re. 
mitter. 2. By A& of One of the Parties, in Thing 
Perfonal and Real, wherein of Entry, Diſcent aid 
Diſcontinuance. 3. By Ad of All Parties, wherein 
Accord, Arbitrement and Umpirage. þ 


of Remedies FF" HERE is oftentimes a Remedy to be had without applyin 
by one Ang to the Courts for Juſtice; and this may be Obtained By A 

of Law, By an Act of One of the Parties, and by the Act of 4 
Parties. iR bit j 


1. By Ad of Law the Party may have Remedy without Sut 1 
(x) Plowd. Court. 1. In Things Perſonal, as if the * Debtor. makes the Debit 
Side or xx. Executor, He may detain ſo much of the Goods and Chattels 
eoutor, p. Will pay his Debt. 2. In Things Real, as where one's Entry b 
204, Be. ken away by Diſcent or Diſcontinuance, if He comes to the Fol 
(y) Lit. 659. on without Folly or Covin, He ſhall be Remitted. A Remi 
2 i 347. b. js where a Man hath Two Titles to Lands and Tenements, and! 
; ſeiſed of Them by His latter Title, which proving Defective, He 
reſtored to the former or ſurer Title by Operation of Law. Ak 


mitter muſt be to a precedent Right. For Regularly to ever G 
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nt Right and a De- 
ble Eſtate of Freehold coming together. 8 ui 
but ſee infra, Of a Diſcontinuauce. 


eeper _ Juſtify the Detaining of a Horſe or =_” 
rave paid him this Reckoning; [But Kely, 132. 


done without Riot. So I may Diſtrain Goods or Cattle upon my Book 4. ch. 2 
Eſtate for Non-Payment of the Rent, or Cattle Damage-feaſant up- L 1ng.. 


taken away by Law, (viz. By Deſcent or Diſcontinuance. 1. B. . 
b Deſcent, Sint Ark a Piffeiſor dieth ſeiſed i Fee or Fee, tail 0 NN 2 
Houſes or Lands, (for a Dying ſeiſed for Term of Life, Sc. doth Lit. 496. 3 
not take away an Entry) and the Law caſteth the Houſes or Lands 82 n 
upon his Heir. Here by Reaſon of the Deſcent (which is much fa- 1 Init. 237. b. 
vour'd) a Right of Entry is taken away, and the Diſſeiſee, or he 238.4. 2394. 
that has Title is Driven to his Action. So then to take away an 

Entry there muſt be a Dying ſeiſed in Demeſne, either in Fee-ſimple 

or Fee· tail, and alſo a Deſcent. [See Book 2. chap. 3. Of Deſcent, and 

the 32 H. 8. chap. 33. whereby the Title of Deſcents to take away 
Entries and Comtiniual Claim is made almoſt uſeleſs.] 2. By * Diſcon- (c) Lit. 5, 
tinuance > where the Alienation is made or ſuffered of Lands and 3 3 
Tenements by Tenant in Tail, or by any one that is ſeiſed in Fee- GG. 
imple, Fee*tail or for Life in another's Right, whereby the Iſfue 2 cd. l. 
in Tail, or the Heir or Succeſſor, or thoſe in Remainder or Rever- 8 Rep. 94. 
hon after his Death, are driven to their Action, and cannot Enter. 8 
Tis Happens becauſe The Perſon made a larger Eſtate of the 1 
Land than he ought. A Diſcontinuance may be Five Ways, (vis. ) 

V keoffment, Fine, Recovery in a Precipe, Releaſe with Watran- 

8"), Confirmation with Warranty. And this was to the Prejudice of 

, Wives, Heirs, Succefſors, Of thoſe 1n Reverſion or Remainder, So 

0 that where the Entry 1s taken away by Law, One cannot be his 

a” Judge, but muſt have Recourſe to the Law. But many Per- 

Ns are reſtrained by Statutes for making a Diſcontinuance. For, 


I the 11 H. 7. chap. 20. A Wife is en to make certain A- 
| * Ly the Lands of the Deceaſed Husband, | See 2 Danv. Abr. 
77 580. | | 
H the 32 H. 8. chap. 28. The Husband is Reftrain'd 2 Aliena- 
ns of the Wife's Inheritance or Freehold. [See 3 Rep. 50, 51. 
Paſt. 681, 682. 8 Rep. 71, 72. 73. 2 Danv. Abr. 581. g 
By the I Elrz, chap. 19. 13 Eliz. chap. 10. 1 Jac. 1. chap. 3. Al 
Ceſtaſtical Perſons, Deans and Chapters, Maſters and Fellows of 

| Colleges, 
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Large Titles in our Old Law-Books; but now they are made very 


(4) Terms of 


the Law. 


verb. Accord. 


(e) 4 Rep. 1. 


6 Rep. 44- 
9 Rep. 78, 
79, 80. 


(f) 9 Rep. 
8 


by OS 


is a good Plea in Perſonal Actions, where Damages only are to he 


An Inflitute of the Book Iy 


Maſters of Hoſpitals, &c. are Diſabled to Alien or Diſcontiqy, 


Colleges, 
their Eſtates. 


Of Things That lie in Grant, there can be no Diſcontinuance: 
nor by Exchanges, or Letters Patents; becauſe they do not require 
Livery of Seiſin. 

[See Of Leaſes, Book 2. chap. 3. 


The Titles of Diſcontinuance and Remitter were Great and 


Narrow by theſe Statutes 3 and the 27 H. 8. chap. 10. of Uſes as 10 
Remitters; and ſome Aſſurances, that at the Common Law were 
Diſcontinuances, are now made Bars, as Fines with Proclamation by 
the 4 H. 7. chap. 24. and the 32 H. 8. chap. 36. as to the Iſſue in 
Tail; tho”. ſtill they are Diſcontinuances in ſome Caſes to him in 
Remainder or Reverſion. 


3. By the Act of A Parties There may be a Remedy without 
Suit, As by Their own 1mmediate Accord, or By Transfering the 
Controverſy to the Determination of Neighbours and Friends by 4r. 
bitrament or Umpirage. 

1. © Accord (Concordia) is an Agreement betwixt Two at leaſt to 
Give and Accept fomething in Recompence for a Treſpaſs, Ge. 
done by one to the other. If this Agreement is Executed, It 
is a good Bar in Law in ſome Caſes of Perſonal Injuries to any 
Action for the ſame Treſpaſs or Injury. Accord with * Satisfaction 


Recovered ; not in Real Actions. Therefore a Right or Title to 
Freehold Lands connot be barr'd by Acceptance of any Collateral 
Satisfaction or Recompence. It muſt be by Releaſe, Confirmation, 
Sc. But becauſe the Action of Ejectione Firme and Treſpaſs are 


ſo woven together that they can not be parted, as an Accord is a good i ty ©: 
Plea in Treſpaſs, It muſt be fo in Ejectment. the F. 

If one is bound in an Obligation to deliver Goods, or to do any i Mau 
Collateral Thing, The Obligee cannot by Accord betwixt Them vroic 
give Money in Satisfaction thereof; for the Contract being made by WM vithur 
Writing to do ſuch a Collateral AR, It cannot be altered without there 
Writing. But when one is bound to pay Money, He may give] have! 
Goods or any other valuable Thing in Satisfaction; becauſe alli | 5. * 
Things are eſtimated and valued by Money, and not Money bf Arbitr 
Things. If a Contract without Deed is to deliver Goods, or to do . a 
any other Collateral Thing, there Money may be paid by Accord i 4var, 
Satisfaction of ſuch a Contract. For as a Contract upon Conſiden A te 
tion may commence by Words, ſo by an Agreement by Words b em 
any Valvable Conſideration, The Contract may be Diſſolved. Se * unle 
Of the Condition of an Obligation, Book 2. chap. 3. Of Obligation" each 

Note, That the Beſt and Safeſt way to plead an Accord 15 A Lety; 
plead it by Way of 5 Satisfaction, and not by Way of Accord only ln x 
For if it be pleaded by Way of Accord, a Preciſe Execution there" red. 
in Every Part muſt be pleaded, &c. You need not ſay any mori de Pe 
but that you paid the Plaintiff a Bottle of Wine, &c. in full Sail be don 
faction of the ſaid Accord, which the Plaintiff received. 1" Party t 
Caſes where Arbitrament is a Good Plea, Accord with Satisfaft1008 that is 
is a good Plea. | Things 


k A 


tI 
> 


_- 
* Bo + 
No 


* Ls Woes 
» * „ — 2 . — © 
— * 2242 * 2 7 * CC nb DIET 8 N — a 
— 1 DA » r N — _ — | N 
- = ” . 
— 5 , W ; g ” ” v. 
8 — FS. 0 : FF 3 , P 
1 : * 7 1 * 0 Y = TI a 5 * 8 4 k * 
J Y 4 4%. Y * ? | 
* a s hs * d * - 
* — 
a 4 . kh — — 
— . _ — —_ *. DET" +39 _ =P , . _ —— 


„ 3: ara. — 


2. Arbitrament (Arbitrium, Laudum, Compromiſſum) *of an A. (0) Weſt. 
ord is the Determination of Two or More Perſons at the Requeſt or 2 
of Two Parties at leaſt, who are at Variance, for ending the Con- 4 167, N. by. 
norerſy without publick Authority. Five Things are incident to Herd. 4+ 
xery, Arbitrament or Award, (viz.) Matter of Controverſy, Submiſ- 
Parties to the Submiſſion, Arbitrators, an Arbitrament or a Giv- 
ing up of the Award. i 8 * 
1. Matter of r either of Fact or of a Right in Things (i) Wet's 
and Actions Perſonal and Uncertain; but ſo as no # Freehold rn 
the Submiſſion is by Deed, nor Leaſe for Years of Land (Qu.) may 1 Roll. * 
te adjudged from one to another. Thus Debts due on Record or 242 24+ 
upon Bill. or on certain Contract, Matters concerning Matrimony = 
or criminal Offences, cannot be made Ma- ters of Arbitrament. But 9 Rep. 78. 
if Men enter into Bond with Condition (as is uſual) to ſtand to the 3328, 
\rbitrament or Award, the Bond may be forfeited for Non-perfor- Noy's Max. 
mance of the Condition. | = 
2, Submiſſion of the Controverſy to Arbitrators is neceſſary, by 5 N 
ging Them Power to pronounce a Sentence betwixt the Parties. 
Inis Submiſſion may be either General, as of all Demands what- (4) wenss 
berer 3 or Special, of ſome certain Matters in Controverſy, It may Symb. 2 Part 
be alſo by Word or Writing, Abſolute or Conditional. If the Parties 1 463. 4 
zie a Bond to each other, it muſt be Word for Word alike on both & 371 p. 166, 
Sides, only changing the Names, &c. The Submiſſion may be with 8 
(avenants to perform the Award, if the Parties pleaſe, _ 5 
3 There muſt be Parties to the Submiſſion, and ! Two at the (0 Wett's 
leaſt, one of one ſide and one of another fide, of Capacity to com- 3b: ?.Fart 
projtniſe or to make mutual Pronnſes, to ſubmit to the Award. 5. 4 1 ts, 
4 Arbitrators are requiſite, who are private. Extraordinary ' Danv. Abr. 
ſulges choſen by the Parties to give Judgment between them to (s) weft 
end the Debate. Neither Natural or Legal Diſabilities do Hinder $ymb- 2. Part 
ay one from being an Arbitrator, If they are incompetent Judges, 64. S. 2. 
the Fault 1s in thoſe that chooſe. them. "They are call'd Arbitrators, 
beczuſe they have an Arbitrary Power, if their Judgment be ac- 
Qrding to the Submiſſion. If They obſerve the Submiſſion and keep ; 
within their Juriſdiction, Their Sentences are Diffinitive; from which N : 
there lies no Appeal. They cannot“ Aſſign their Power; for they 167. . 41. 
haue but a bare Authority. . 
5. Arbitrament is the Sentence or the Decree pronounced by the 251 
Arbitrators and publiſhed when they have heard all Parties. But ges pa, 
ww as all Submiſſions are uſually by Bond conditionally, So as the * 
dvard be made in Writing, and ready to be delivered to the Panties, P. 167, S. 43. 
" to ſuch of Them as ſhall require the ſame, The Parties ſo bound 1 
N emſelves are obliged to take Notice of the Award at Their Peril; (4) Wett's 
unleſs the Words of Submiſſion are So that the Award be Dilivered , 2 Part 


. a 167. §. 44 
L Party by ſuch a Day. For then it muſt be Delivered to each 5; Rep. * 
"uy accordingly, ; 1 Rep. 98. 


ln making an Arbitrament or Award 9. Five Things muſt be Ob- "= + ay 


ved. 1. That it be according to the very Submiſſion in reſpect of! Roll. Abr. 

the Perſ, a * , 242, 243. 
58 ons and the Things Submitted. For to award a Thing to 234 245, 
one By a Stranger, and ſometimes To a Stranger, who is not 247, 245, 

| to the Submiſſion, or to make an Award upon another Thing 253. 
*15 not ſubmitted, is void. But where the Award is of ſevera] 1 Inf. 206. 
ings, Part within the Submiſſion, and Part out of it, it is voidable => 


Noy*s Max. 
2 2 2 for 110. 
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4 E Reſidue 
2. It ought to be Equal, and not on one fide only; for it muſt appoint 
either Party to give or do ſomething Beneficial or Advantagioy 
3. The Performance of the Award muſt be Poſſible and Lawfil, , 
There muſt be a Means by Law to attain unto the Thing awarded 
This is chtefly meant where Submiſſion is without Bond. 5, It ought 
to be Certain and Final, and make an End of all Controverſies ſub. 
mitted; or if it is good only in Reference to Part of the Thing 
9 it muſt be Final as to that Part, or elſe it will he 
void. | | | | * 

Theſe Things being Obſerved, an Award ſhall not be unravelbd In 
() 1 Chan. a Court of 7 Equity, unleſs there was Corruption in the Arbitratot 
. [See the 9 £9 10 V. 3. chap. 15. infra.) If all Things are done 
* Bond Fide, The Arbitrament ſhall be expounded according 19 the 
75 10 Rep. / Intent of the Arbitrators if Agreeable to Law, and not Literally. 
Velv. 98. An * Umpirage is where there is but One Arbitrator, and is vfl. 
0 Roll. ly when the Parties ſubmit themſelves to the Arbitrament « l. 

Abr.251,292 ward of certain Perſons, and if they cannot agree, or are not Rex 

dy to deliver their Award in Writing before ſuch a Time, then w 
the Judgment of another as Umpire. This is often the Effect of the 
Bond of Submiſſion. 


(%s Rep.82 Note, That! Submiſſion to an Award by Bond may be counter. = 
manded by Deed. Such Authorities in their own Nature are Ren- ef u 

cable; as a Letter of Attorney, Ic. tho' made irrevocable by [Ix Wl; t 

preſs Words. But then the Bond is forfeited. If it had been vid 71-4 

out Obligation, Sc.“ one might Revoke and Forfeit nothing. of th 

(+)6 Rep. # Where an Accord with Satisfaction may be. pleaded, an Awul ji: 
44: may be pleaded. alſo « 
| | | | ed b 

By the 9g & 10 W. 3. chap. 15. The Parties may agree that thi! W 

Submiſſion to the Award, or Umpirage of any Perſon or Perſons, foul E Ju 

made a Rule of any of His Majeſty's Courts of Record; and may inen Ol. 

ſuch their Agreement in the Condition of their Bond, &c. And a N14 

Court ſhall thereupon be made, that the Parties ſhall be concluded ly ſul... 

Arbitrament or Umpirage. And in Caſe of Diſobedience there to, the 

Party neglecting or refuſing ſhall be ſubject to all the Penalties of out I. 

temning a Rule of Court; unleſs it appears on Oath that ſuch Aa dr th 

was corruptly and unduly procured. In which Caſe it ſball be ſet i an 

by any Court of Law or Equity, &c. A 

| Or an 

Provided, That this Statute ly extend only to ſuch Mater: ff tain ( 

which there is no other Remedy but by Perſonal Action, or by Suit "i main 
Equity. ere 
Or one 
6 the G. 
Thi 
Att 
the W 
jet th 
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Ex Nuda Sub miſſiane Non Oritur Adio, 8 Rep. 82. 
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of the Proceedings in Suits or Civil Cauſes in our Courts, 
(viz.) Of Actions, (wherein of the ſeveral Sorts of 
Adions, as Actions of the Caſe, Detinue, Covenant, 
Debt, ' Treſpaſs Vi & Armis, Ejectment, Ouare Iin- 
pedit, Waſte, Replevin) Writs, and of the ſeveral 
Sorts of Writs, and of the Arreſt, Outlawry, Appea- 
rance and Bail, Of the Declaration, Pleas, Iſſues, 
Trial "Soar bir of Jury, Challenges, Evidences, Ver- 
dict, Sc.) Judgment, Execution, and Laſily of Writs 

in the Nature of Appeals. 


O ſhew the Practice in Civil Cauſes, I ſhall only take a Ge- 
neral View of the Proceedings 1n the Court of Common Pleas ; 
hecauſe the Common Pleas Court is of the largeſt Extent for Civil 
Actions. For tho every Court at Weſtminſter has ſometimes a par- 
ticular Courſe of Proceedings, which is the Law of that Court, and 
of which the Judges ought to take Notice, tho* not of the Courſe 
of the Inferior Courts; Yet by giving an Account of the Common 
Peas Court, You may have a General Account of the Proceedings 
of the Court of King's Bench and Exchequer (tho' I ſhall take No- 
tice by the way of any conſiderable Differences amongſt Them) as 
alſo of the inferior Courts of Common Law, unleſs They are dire&- 
«d by parncular Cuſtoms,  _ | 
Where the Remedy is to be By Suit in the Court, The General 
Parts of the Suit may be Theſe, (big.) The Action, Writ, and Arreſt, 
Oulawry, Appearance and Bail, The Declaration, Pleading, Iſſue, 


Trial, Judgment, Execution, and a Writ in the Nature of an Ap- 
teal, | | 


J. An „ Action is a Right of Proſecuting in a Court of Juſtice, Of Agions. 


br that which is one's Due; or a Legal Demand of one's Right. 1 
An Action lies = Qui Timet in ſome Caſes before Moleſtation. 2 Inſt. 40. 
A * Petition muſt be made to the King in Chancery, in the Place & Rep. 15 


ö . . Init, 
of an Action; whereupon Proceſs ſhall go againſt a Grantee to main- oy 4 * 


ain One's Title. But whilſt perſonal Things ſeiſed for the King re- (] Stamf. 
main in the Officer's Hands, The Party that hath Right may Tra- Rs 77 
ere the Record that entitles the King, and have his Goods again; 256. 
. 10 wg diſturb the Officer from taking the Profits, or ſue Him for; Ing. Hi E 
ie Goods. 

The Action continues till the Judgment is given. 

Ations are either“ Falſe or Faint. Falſe, where the Words of (3) Lit. 68g. 
ide Writ are falſe. Faint, where the Words of the Writ are True, * . 295. b. 


jt there is no Cauſe or Title to Recover by that Action. 


2 2 2 2 * Actions, 


- = AZ 


— 
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(c) 1 Inſt, 
284. b. 28 ö. a. 
2 Inſt, 40. 


(4) Terms of 


the Law, ver. 
Actions real, 
Actions Per- 
ſonal, Acti- 
ons Mixꝰ d. 

6 Rep. 3. 


1 Init. 184. b. 


2 Inſt. 40. 


(Ce) I Inſt, 
I 27. b. 


89. 
1 Inſt. 172. a. 
2 Inſt. 379, 


380. 


Actions are either Criminal or Civil. Criminal, as Appeals of Deal 
Felony or of Mayhem. | Civil are either Real, Perſonal or Mix- 1 
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4 Real are thoſe whereby the Demandant claims Title to Hat 
a Freehold in any Lands or Tenements, Rents or Commons in Fer. 


ſimple, Fee-tail, or for Life. Every Action Real is either Poſen * 
i. e. Of His own Poſſeſſion, or Seiſin, or Aunceſtrel, i. e. of the Seil ef 
or Poſſeſſion of his Anceſtors. 1 

But Real Actions are much out of Uſe. For in moſt Caſes at thi 
Day, ey are ſupply'd by other Actions, which yield an eaſier 20 b 
quicker Method to try Titles; as Actions on the Caſe, Treſpaß i 27 
Replevin, Ejectment, &c. 3 

Ferſonal Actions are Thoſe which the Plaintiff may have a%inf e. 
the Defendant by Reaſon of any Debt or Contract for Goods and 0 
Chattels, * or for Damage done to his Goods, or to his Perſon, 5 * 

Mix d Actions are Thoſe which one may have to recover the : 
Thing demanded, and alſo Damages for the Wrong. 

* He that Brings an Action Real is call'd the Demandant, and Fo 
He againſt whom it is brought, is call'd the Tenant. In Aion 0 
Perſonal and Alix d, They are call'd Plaintiff and Defendant. FA - 

There are ſeveral Sorts of Perſonal and Mix'd Actions. There 1 f 
I ſhall ſhew how they are Divided; and then who are Incapable t ' 
Bring ſuch Actions, and Againſt whom may ſuch Actions be brought; 9 Net 
where ſuch Actions muſt be laid; and within what Time They mul whick 
be brought. | "way 

1. How Perſonal and Mix'd Actions are Divided. r 
Perſonal or Mix*d Actions, that are of Common Uſe and Pradia Seer 
are Divided into Actions of Treſpaſs upon the Caſe, Detinue, Cine the W 
nant, Debt, Treſpaſs Vi & Armis, Ejectment, Quare Impedit, 102 Fi 
Replevin. | 

Before I deſcribe theſe particular Actions, let me premiſe, That a Twit 
Aion of Account lies againſt Thoſe that ought to render an 4c Direct 
count, and refuſe to give an Account. Auditors are appointed by . ton. ! 
Court to ſettle the Accounts in ſuch Actions. But Actions of Acco frage | 

are almoſt laid aſide, F However none can be charg'd in Account by They 
the Common Law but as Guardian in Socage, Bailiff or Receiver. Aion: 

A Bailiff is a Servant who has the Adminiſtration of Lan Thier 
Goods and Chattels, for the Owner's Benefit, and he is chargeable i But 
Account for the Profits He has raiſed, or reaſonably might hav; Me 
raiſed, his Expences deducted. A Receiver is he that receives M Trust 
ney to another's Uſe to render an Account without Allowance ton fr. 
Expences. For this Cauſe a Bailiff ſhall not be charged as Murticy 
ceiver; for then he would loſe his Expences and Charges. In Wi; 4, 
Account againſt a Receiver, The Plaintiff muſt declare by who De, 
Hands the Defendant received the Money ; which He ſhall not i ck, 80 
in Caſe of a Bailiff, But in Favour of Merchants, and for Advani: ical ( 
ment of Trade, if they joyntly occupy their Stocks, one of the les for 

namdared. 

* Aftio Per ſonalis Moritur cum Perſona. 4 Inſt. 315. — 

Pena ex Delicto defuntti Heres teneri non debet. 2 Init. 198, 442. (b) 7. 

In Reſtitutionem, non in Pœnam Heres ſuccedit. 2 Inſt. 198. 1 

In Heredes non ſolent Tranſire Aſtiones, que Pœnales ex Male ficio ſunt, 2 Inſt. 44% Wal, 
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ming himſelf Merchant, thall have Account | againſt the other, 
naming him Merchant, and fhall charge him as Receiver; who ſhall 
have Allowance of his Expences, and fhall Account for the Profits 
be received, and might . reaſonably receive. This is by the Law 
of Merchants. [See the 21 Fac. 1. chap, 16. Of Guardians, Book 1. 
chap. 6. and 1 Danv. Abr. Tit. Account.) 


By the 3 & 4 Ann. chap. 16. Actions of Account may be brought 
qzainft the Executors and Adminiſtrators of every Guardian, Bailiff 
ind Recerver, and by one Foynt-Tenant and Tenant in Common, 
His Executors and Adminiſtrators, againſt the other, as a Bailiff for 
Reteiving more than his Share, and againſt their Executors and 
Adminiſtrators. And Auditors ſhall Examine the Parties upon Oath, 


(ny 


1. 5 An Action of Treſpaſs on the Caſe is a General and Perſonal (2) Terms of 
Aion brought againſt One for Wrong done without Force, but K 
ainſt the Peace. And it is call'd an Action of the Caſe becauſe the Call”. 
the whole Caſe is laid in the Declaration. 

It lies For Words and For Deeds. 

1. For! Words ſpoken To or concerning another, whereby one (ö) Finch. 

sDefamed and Damnified. All ſcandalous Words are Actionable er, g. 
which may Affect one's Life, Limb or Member, Liberty, Office or Taps x 3 
Place of Truſt, Trade, Preferment, or Words which charge one with „ gk 
Foul and Infectious Diſeaſe whereby he ought to keep from thghe ©* 
Society of Men, or Diſparage One's Title to his Eſtate, or where 
the Words tend to One's Diſinheriſon, as by calling one Baſtard that 
s an Heir To Land, or where they tend to One's Particular Da- 
mage, and One is actually Damaged thereby. All are Actionable, 
whether ſpoken by way of Affirmation, Hearſay, Ad jectively, (Qu.) 
Directly Obliquely, Interrogatively, if the Words imply an Affirma- 
ton, in Earneſt or ſeemingly in Jeſt, in Engliſh, or any other Lan- 
zuage it the Words are underſtood, c. Words ſpoken Adjedively, if 
They imply an Act done, as F. S. is a Corrupt Judge, &c. are 
atonable ; not if they ſignify an Inclination only, as 7. S. is a 
Theviſh Man, Oc. 

But Note, That where the Slander doth concern One's Life, Liber- 
ty, Member, (as Loſs of Ears, £#c.) or Corporal Puniſhment, Office, 
Truſt, Trade, or impute a Foul Diſeaſe that might Cauſe a Separa- 
ton from the Society of Mankind, The Plaintiff need not aver any 
particular, Damage, as he muſt in other Caſes. Thoſe Scandals 
wch concern Matters merely Spiritual, and without any Tempo- 
nl Damage Enſuing, as to call one Adulterer, Fornicator, Here- 
tick, Schiſmatick, Dilapidator, Sc. are determinable in the Eccleſi- 
ical Court, Yet by the Cuſtom of London an Action of the Caſe 
les for calling a Woman Whore, becauſe by Cuſtom She might be 

ted, if the Words were true. But the Action is maintainable in 


the 


mn... 


(b) Ver ba Accipienda ſunt in Mitiore ſenſu. 4 Rep. 13, 17, 20, 25. 
"1znior Sententia in Ver his Generalibus, ſeu Dubiis, eſt Fræferenda. 4 Rep. 15. 
"us Verborum ex cauſa dicendi Acc ipiendus oft. 4 Rep. 13, 14. 


"mo Relatus Ad Per /onam Intelligi debet de Conditione Per ſonæ. 4 Rep. 16. 
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(*) 4 Rep. 
17) 20. 


(i) 2 Roll. 
Abr. 298. 
(k) 4 Rep. 
17, 20. 


(1) Terms of 


the Law, 
um ſi t. 


An Inſtitute of the Book If 


1 Danv. Abr. p. 80. to p. 172.] 


v. Word, or ſuppoſed to be made by Word, whereby One upon Valu- 


the Courts of London only. Words of Paſſion are not Actionable: 
as You have Forſworn Your ſelf; [See Of Perjury, Book 3. cho 
You are a Villain, Rogue, Varlet, Knave, Sc. But if One calls 
Attorney, Ac. Knave, the Words are Actionable; if ſpoken with Be. 
lation to his Profeſſion, whereby He gets his Living. To charge 
One with an Intenſion to kill, Ic. is not Actionable; as the Purpoſe 
and Intent without Act is not Puniſhable. 

[For the Action De Scandalis Magnatum, See Of the Nobih, 
Book 1. chap, 4. For Defamation by Deed, See Of Libels, By; : 
chap. 3. and For Authorities 1n all the Caſes abovementiond 


* It is to be further Obſerved, That the Declaration muſt { 
forth in Certainty the Perſon who is ſcandalized; for if the Person 
1s uncertain no Action lieth; and an Innuendo cannot make that ce. 
tain, which was uncertain before. So it muſt ſet forth the v7 
WWords that are AQtionable; for if the Witneſs varies but a littſe 
from them, The Cauſe is loſt. Therefore it is beſt to charge the 
Defendant with ſpeaking the Words ſeveral Ways at ſeveral Time, 
that you may with more Certainty Hit upon the very Words or the 
Subſtance thereof, For it is not here to be allow'd, as it is in the 
Eccleſiaſtical Court, to lay the Words, and ſay, # or the like, or to 
the like Effect. * An Innuendo cannot alter the Words, or Add to Wltion' 
Them, to make them Actionable. The Scandal muſt be apparent Wo for 
by the Words Themſelves. 

2. For Deeds, As for an Aſſumpſit, Nuſance, Deceit, Trover and 
Converſion, and upon Statntes. 

1. Upon an A/ſumpſit, which is a Voluntary Promiſe made hy 


able Confideration Aſſumeth or Undertaketh to Perform or Pay ſome Debt. 
thing to another. Therefore, : 
An Aſſumpfit is either Expreſs by Direct Agreement by Word, or c. a 
Note in Writing without Seal (for that is all one in Law) or Inplid ih: wt 
by the Law. | 
Expreſs, as For not making a Good Eſtate of Land ſold Accord: Nd 
ing to Promiſe ; Not paying Money upon a Bargain and Sale Accor. 
ing to Promiſe ; For not Delivering Goods upon Promiſe, upon Notice 
or Demand. This Expreſs Aſſumpſit may Relate to one's Real d 
Perſonal Eſtate, or to One's Perſon. Where an Indebitatus Aſſunj/tWecery, 
is brought for Goods Sold and Delivered, there you muſt pro in 7 
Price Agreed on, otherwiſe the Action will not lie. np be 
Implied, Thus an Action of the Caſe will lie on an Implied = A 
ſumpſit for a Quantum Mernit for One's Labour, as where I emploMiſquire, 
ny Perſon to work for me, carry Goods, G. Where a Quan 

eruit is laid, you need not prove any Price agreed on; but oA? 
Delivery of the Goods, and the Value of them at the Time of Time tl 
Delivery. So that in an Action for Goods ſold or Work done, It Not of 
the Beſt Way to lay a Quantum Meruit with an Indebitatus ind 
ſumpſit. For if you fail in the Proof of an Expreſs Price agreed Were 
you will recover the Value. So an Action on the Caſe will lie ® 
an Implied Aſſumpſit for a Quantum Valebat where the Law oblige 
an Inn-keeper, & c. to furniſh another with Meat, Drink, Cc. 
where a Tradeſman Delivers Goods at no certain Price : Allo it xi 
lie for Receiving Money to my Uſe, as Bailiff or Receiver, or bot 
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is Bailiff and Receiver, which ſupplies the Place of an Action of Ac- 
wunt; Upon an Inſimul Computaſſet for Money due upon Account 


Bill of Exchange by Cuſtom, for if a Merchant to whom it is Di- 
10 V. g. chap, 17. Concerning Inland Bills of Exchange. 4 & 4 Am. 


is now uſed upon Bills of Exchange; and for the Better Payment of 
Inland Bills of Exchange. And ſee Book 2. chap. 3. of an Affipn- 
ment.] In all Theſe Caſes It is implied by the Law, that one A- 
oreed to pay, tho' He made no Expreſs Promiſe to do it. And as 
ſuch Actions on the Caſe upon an implied Aſumpſit may be brought 
gainſt the Parties Themſelves, ſo they will he For or againſt Exe- 
eutors or Adminiſtrators upon the Contracts of the Teſtators; And 
theſe Implied Promiſes may alſo Relate to one's Real or Perſonal E- 
fate, or to One's Perſon, ' | | 


There may be alſo an Action of the Caſe upon a Non r. (m) t Ten, 
Or 72: 333; 309. 


when the Law obliged to Agree or Act; as againſt a Victualler 
Refuſing to entertain Gueſts, 

The Statute of the 29 Car. 2. chap, 3. Concerning Agreements to 
Perform to Pay muſt always be Remembred. I have before men- 
ond ſome Parts of it; but It is neceſſary to Remind you again as 
to ſome Particulars, 


By the 22 Car. 2. 2 3. [Ah Act for Prevention of Frauds and 
Ferjuries] No Action ſball be brought to charge an Executor or Admi- 
itrator On a Special Promiſe to anſwer Damages out of his own E- 
ate, or to charge the Defendant pon any Promiſe to Anſwer for the 
bt or Miſcarriage of Another; or to charge any one upon an Apree- 
nt on Conſideration of Marriage; or on any Contract or Sale of Lands, 
Kc. or any Intereſt concerning the ſame; or upon any Agreement that 
unt to be performed within a Year after the making tbereof; unleſs 
le Agreement upon which ſuch Action ſhall be brought, or ſome Memo- 
mdum or Note thereof, ſhall be in Writing, ſigned by the Party to be 
burged therewith, or ſome other Perſon Authorized by him. 

No Contract for the Sale of any Goods of 101. Value ſhall be good, 
reeht the Buyer ſhall Accept Part of the Goods ſo ſold and attually 
Kcerve the ſame, or give ſomething in Earneſt to Bind the Rargain, 
rin Part F Payment, or except ſome Memorandum or Note in Wri- 
"ng be made, ſigned by the Parties to be charged by ſuch Contract, or 
ar Agents [See how Eſtates in Goods and Chattels Perſonal may be 
(ured by Sale, Book 2. chap. 6.] 


Ir of another; but the Promiſe of both Parties makes one Origi- 
Il and Entire Contract upon the Sale, c. and Both are chargeable. 
lere, If a Promiſe by another to pay upon Forbearance of Suit till 
e a Time, is not a ſufficient Conſideration to create a new Con- 
a, and to bring it out of the Statute? [See the 9 Rep. 93, 94-] 


il 


ſated, ſuppoſing that the Parties have come to an Account; Upon a 
rected; ſubſcribes the Bill, it is an Aſunſit in Law. [See the g &. 
;bap. 9. An Act for Giving Like Remedy upon Promiſſory Notes, as 


A Promiſe to pay if another does not, being made at the ſame ai 
me that the Bargain was made, is not a collateral Promiſe for the 363, 364 
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8 An. Inſtitute of the Book I} 


* *. + * 
' - 
4. 
LY 


1 
- 


% Lev. elt is faid that the Clauſe concerning Agreements on Conſider; 
a Marriage extends to a Promiſe to Marry, as well as to krone 
r Payment of Money upon Marriage. - ; 
Any Intereſt concerning the ſame 7 includes an Agreement to 4. 


(p) 2 Ventr. 
361, 36. ſign a Term in being, as well as one created de Novo. 

(9) ventr. 7 By the Clauſe Except ſome Memorandum or Note in I/ riting be 

361. made, &c. a Promiſe by Letter is ſufficient. 

Note, That in Declarations upon many Abr It is neceſſary 

to ſhew a Notice, or a Requeſt and Demand. -| See Of Demand of Rent 

Book 2. chap. 2. Of Obligations, Book 2. chap. 3.] x 

(r) Terms of 2. This Action of the Caſe lies for a Nuſance, 7 which is when 

the Law v- any Thing is Done or Omitted by a Man upon his Own Ground, d 

mon elſewhere, to the Annoyance and Unlawful Hurt of another. It lia 

only for a Special Annoyance to ſome particular Perſon, not for: 

(/)F.N.B. Common Nuſance. 7 Thus an Action of the Caſe may be for a Nu- 

N 86.8. {ance for Diverting, Stopping or Corrupting the Plaintiff's Water; 

5 Rep. 73, For Diverting Water from the Plaintiff's Mill; for turning a Wa. 


101. ter-Courſe upon the Plaintiff's Houſe, Meadow, Sc. For Encly 


rr ſing and eating up the Common; For Stoppihg up a Way lead- 


D 


2 _ 405, ing from the Plaintiff's Houſe to His Land; For Suffering the 
1 Roll. Abr. next Houſe to Decay to the Damage of my Houſe ; For building 


88, 89. upon a New Foundation, and Stopping up Ancient Lights, or 
r Dany, * Hindring one to Enjoy the wholſome Air; For ſetting up or making 
74 a Hogſtie, Houſe of Office, Lime-pit, Brew-houſe, Dye-houſe, Tar 


houſe, Chimney, Chandler's or Butcher's Shop, £9. uſing it ſonex 
my Houſe that the Smell thereof doth annoy me, or Hurt my Gras 
or Trees; By Laying Carrion near my Houſe, Sc. But if one {ﬆ: 
up a Brew-houſe, or keeps a Chandler's or Butcher's Shop near me, 
and lays Stinking Heaps at his Door, tho' this be Offenſive to me, | 
(i) 5 Rep. cannot Have this Action ? unleſs the Annoyance is very Great aud 
4 Ho Fogg very Offenſive to me, becauſe it is a Publick Nuſance. 
1 Cre. 363) If a Schoolmaſter keeps a School ſo near the Study of a Lawyer 
Profeſſion, to his Diſturbance, an Action will not lie. 
Tho? one hath a Right to Air and Light in his Dwelling ; Yet for 
Hindring One's Proſpe# No Action lieth. For a Proſpect is only fe 
Delight, not of Neceſlity. | 
(u) 1Cro.318- « Tf Two have Lands ad joyning, and one of Them builds a Houk 
ep. 55. on his own Lands, and makes Windows and Lights looking into th 
Other's Land The other may lay or ere& any Thing upon his on! 
Land and Stop them. 
(x) 5 Rep. Tho' one cannot have an Action of the Caſe for a Common Nu 
2 Rep. 113. ſance, becauſe it may be preſented in the Turn or Leet; yet whber 
? Inff. 36. a. the Inhabitants of a Town had by Cuſtom a Watering Place for the 
Cattle which was ſtop'd by. another, any Inhabitant may Have! 
Action of the Caſe againſt Him, for otherwiſe they would be with! 
Remedy; becauſe ſuch a Nuſance is not Common to all the Ki" 
People and Preſentable in the Turn or Leet, or to be Redreſſed® 
Preſentment or Indi&ment in the Quarter-Seſſions. 
(y) Vaugh. - » Upon Special Damage by a Foundrous Way, An ACtion lies 
Wo gainſt a Corporation or Private Perſon that is bound to Repair it 
if a Townſhip not Corporate is bound to repair it, The Party,“ 
his Special Damage, ſeems to be without Remedy. 


2 


Ch. 4 Lows of England. 


539. 


lf one digs a Ditch in the Highway, into which my Servant 
alls and Breaks his Thigh, by which I loſe his Service for a long = 
Time, I ſhall have an Action of the Caſe againſt him for this Loſs 
of Service. So for Digging a Pit, by Reaſon whereof F. S. (for 
whoſe Life I held Lands) was Drown'd [See Of Nuſances, Book 3. 


chap. 3. 


both Deceit and Damage. | 
Deceit is either Judicial or Extrajudicial. Judicial, where ſome- 


C2) 1 Roll. 


1 Danv. Abr. 


For © Deceit of one to another to his Damage. There muſt be ( F. N. B. 
95, 99, 97- 


4 
11 Rep. 87. 


thing about Suits at Law, is done, not done, or done amiſs, Sc. as Finch, Book 


when an Officer of the Court uſes Deceit in his Office. Thus the 


3. Ch. 2. p- 


Sheriff, £9c. is liable to an Action of the Caſe for Deceit, if he does 1 Roll. Abr. 
not Execute the King's Proceſs, or make a Falſe Return of it. Thus 9> &* 


; Counſellor or Attorney are liable that betray my Cauſe, Or if they 
do not attend at the Trial, by which my Cauſe Miſcarries, Sc. 
Thus one is anſwerable that Perſonates me in Court to my Da- 
mage. Extrajudicial; where one Counterfeits Letters in my Name, 
ind receives my Money ; or Cheats me with Falſe Cards and Dice; 
or ſells to me by Falſe Weights and Meaſures ; or knowingly ſells to 
me Unwholſome Victuals, Wine, Drugs, £&c. to my Hurt and Da- 
mage; or ſells me Goods that are none of his own, Affirming them 
to be his own; or where a Taylor cuts my Clothes ſo Scanty that 
they will not be for my Uſe, or where a Smith pricks my Horſe, or a 
Surgeon unskilfully Sets one of my Bones that were broken, @*c. It 
les alſo againſt all Shopkeepers for any Frauds or Deceits to my Da- 
mage; againſt all Perſons upon Expreſs Warranties or Warranties in 


(which is the moſt uſual Deceit) That the Warranty muſt be Par- 


Void Warranty, and no Action of Deceit lieth upon it. Alſo a 9” 
Warranty can reach but to Things in Being at the Time, not to 
Things to come; for a Warranty that the Horſe which you Buy of 
ne, ſhall carry you thirty Miles a Day, is a void Warranty. One 
may Warrant that a Man ſhall live a Year, that a Ship ſhall return 
rom ſuch a Place, That a Horſe ſhall continue ſound for a Year, &#c. 
either will a Warranty be good of Things, which I may plainly 
Piſcern to be otherwiſe; as that the Horſe is not Lame or Blind, 
hen he is apparently Lame or Blind; that Clothes of a Murry Colour 
re Blue, &*c. unleſs the Buyer is Blind. But where a Horſe is War- 
anted to be Sound Wind and Limb, and he is Broken-Winded, or 
ath other Secret Diſeaſe, or where Clothes are Warranted to be of 
ich a Length, and are not; There an Action of the Caſe for Deceit 


th : For theſe Things cannot be certainly known by the Sight of 
nkilful Perſons; 


Finch he ſells, is Sound, yet if he does not JWarrant them to be ſo, 
bo' It was Falſe, no Action lies. 
4. An Action of Treſpaſs upon the Caſe may be for Trover and 


6 Polleſlion any of the Plaintiff's Goods and doth refuſe to Deli- 
them upon Demand. It is a ſpecial Action of the Caſe brought 
Recover Damages to the Value of the Goods. For you Recover 

Aaaa not 


Liw, Ge. © But obſerve in the Caſe of a Warranty upon Sale (3) Finch, 


if it 1 Cro. 4, 386 
el of the Contract; for if it is After the Contract at another Place, 639 © . 


(tho' an After-Warranty by Deed may an:ount to a Covenant) It is 1 Rell. Abr. 
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* Every one will Affirm that his Wares are good, that the Horſe, () 2 Cro. 4. 


- 1 =. | _ — 2 
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mverfion, 4 which lies againſt anv Perſon that hath gotten into (4) Terms of 


the La „ ST. 


ne. Trover is a Hench Word, and Signifies to Find; So t 


(ei Danv. 
Abr. 21, 22, 
2 3+ | 


the Goods, or at leaſt a Lawful Poſſeſſion or ſpecial Property for {ome 


(f) 10 Re p. 
56, 57, 491. 


i Danv. Abr 


20, 21. 


(s) t Danv. 
Abr. 20, 21. 


% Terms of l Private or Popular. 1. Private, when an Action 1s given by: 


the Law, v. 


Action upon Statute to the King and to the Party Grieved only; as for a Rob 


the Statute. 


Defendant; or if the Deſendant takes the Goods in his Preſence, eo. 


not the Thing Detained; as you poſſibly may in an Action of ha. 
hat In 
2b 
| Cl, en 
his own. Uſe at ſuch a Place. The lofing is but a meer Supe, 
and not Material. For if the Plaintiff Delivered the Goods to the 


this Action the Plaintiff ſurmiſeth that he Loſt ſuch and ſuch 
and that the Defendant' hath” Found them, and Converted t 


this Action lies againſt Him, if there is a Converſion. * For tha; h 
the Point of the Action and mult be particularly alledged. If a Ah 
finds Goods, He may take Poſſeſſion of then1, and no Action lies; Buy 
He ought not to abuſe them or Uſe them; for therein lies the Of 
fence. It may be brought againſt the Firſt Finder, or againſt any 
other that hath the Goods by Sale, F. But it muſt be obſerved 
1. That the Plaintiff in this Action muſt prove a Right or Property i 


Time, as in the Caſe of a Carrier, & c. 2. A Poſſeſſion in the H. 
fendant. 3. A Demand and Refuſal to Deliver them. F This Re. 
fuſal or Denial is allowed to be Good Evidence to the Jury that he 
Converted the ſame, till it. appears to the contrary. 

It may be brought by any one in his own Right, or by an Execy- 
tor or Adminiſtrator for Goods which came to the Defendant's Pol 
ſeſſion after the Death of the Teſtator or Inteſtate. 

This Action lies for Money out of a Bag (Q.) as well as ir 
the Bag, becauſe the Thing itſelf is not to be Recovered, but Dx 
mages to the Value aforeſaid ; for Money depoſited in a Third Pe: 
ſon's Hand upon a Wager; For any Live Goods, as Horſes, Oxen, 
Sheep, Hens, Deer and Hawks reclaimed, a Maſtiff, Hound, Grey: 
hound, Spaniel, Tumbler, as well as for Things Inanimate ; as Beds 
Jewels, Rings, Plate, Carts, Timber and Trees cut down, a Shy 
and its Tackle, a Bond and other Writings, c. It will not lie fir 
Creatures Feræ Nature, nor any Part of a Freebold, as for Led 
upon a Houſe, Doors or Windows fixed; But if They are Remote 
and Converted, It will he. 

The Plea on the Defendant's Part is uſually the General Iſſue, Not 
Guilty, and the ſpecial Matter may be given in Evidence to prove 
the Plaintiff has no Cauſe of Action, or which entitles the Defendant 
to the Thing in; Controverſy. It is ſaid that there is no Plea in 
Trover but a Releaſe or not Guilty. If the Defendant pleads a Se: 
cial Plea, He muſt either Confeſs and avoid the Title of the Plan 
tiff or elſe Traverſe or Deny it. 

5. Actions of the Caſe may be upon Statutes, Theſe are eitht 


bery upon the 13 Ed. 1. and the 27 Elis. For Fraudulent Conti 
ance on the 13 Elis. chap. 5. 27 Eliz. chap. 4. For Perjury on the 
5 Eliz. chap. 9. Sc. where the King only joyns for Honour and Uo! 
formity, the Party Grieved Having all the Damages. Or to the 
Party Grieved only upon a Penal Statute, as upon the Statute d 
Glouceſter, or 5 & 6 Ed. 1. chap. 5, For Waſte, &c. And here " 
the Action is Given to the Party Grieved, The King cannot diſchar? 
the ſame, nor proceed in it after the Death of the Party: 2. Pop 
where an Action is Given upon a Statute to the King, or to A 
that will ſue for the King and Himſelf, by Action or Information. 


cording 


Ch. 4. Laws of England 5 541 


cording as the Statute directs; as upon the 38 Ed. 3. chap. 12. where 

a Juror takes Money to give his Verdict; the 3 H. 8. chap. 11. For 

Practiſing Phy fick without Licence, Sc. In which Statutes the King 

is to have one Motety of the Forfeiture, and any Informer (without 
Iimiting it to the Party Grieved) the other Moiety. When any | 
One hath begun to ſue in this Action, no other can purſue it, If (0 Crompt: 
the King commences his Suit before the Informer, The King ſhall IIR 35: 
have: the whole Forfeiture ; and he may, before the Informer be- 66. © ” 
eins his Suit, releaſe the Penalty to the Offender, and Bar all others 3 I" 15. 
for Ever; unleſs It be Provided to the contrary by the Act. But, if 9970" 
after a Popular Action, Ec. is brought by the Informer, the King's 

Attorney will enter Ulterins non wnlt Proſequi, &c. the Informer 

may proſecute for his Part. For by bringing his Action, he hath 

made the Popular Action his Private Action, which the King, or any 

other, cannot Releaſe, as to his Intereſt; and the Condemnation 

or the Acquittal of the Party at his Suit is a Bar againſt the King 

ind all others. If the Informer Qui tam pro Domino Rege quam pro 

ſzipſo dieth Depending the Action or Information, The King's Attor- 

ney may proſecute the Suit for the King. For the Information of 

the Party ſhall ſerve the King after his Death. 


_— 


Sa 
RULES Concerning Penal Statutes. 


MA HE N any Thing is Generally prohibited by a Statute, (0 2 Inn. 
| Tho' the Statute doth not Give an Action, yet the Party 1 Ness 
Grieved may have an Action, and the Offender, for his Contempt of: ON 1 
the Law, may be Fin'd and Impriſon'd at the King's Suit. 

Every Statute made againſt an Injury! gives a Remedy by Action, ( 2 Inft. 55, 
Expreſly or Implicitly. | wy 

Where a Statute giveth a Forfeiture (without ſaying To ( Inf. 
Whom) againſt a Wrong-doer, 'as upon the 2 Ed. 6. chap. 13. For 1 FI 
not ſetting out Predial Tithes, He that is Grieved ſhall have the Ac- 4 Int. 84. 
tion and Forfeiture ; not the King. ” But where no Particular Per- G 11 Rep. 
* is Grieved, and the Forfeiture is given Generally, The King ſhall OY. 
awe it. 

The Proſecution and Execution of any Penal Statute cannot be (o) 7 Rep. 
Transferr'd to any Subject; nor can the Forfeiture be Transferred to 37: 
any other before 1t 1s Recovered, or veſted in the King, by Due 
Courſe of Law. 

He that ? Reciteth a Statute in Pleading is not bound to Recite (p) 1 Int. 
the very Words, ſo long as he keeps to the Subſtance. And yet the 3 5 
ſaſeſt Way is to Recite the very Words. 3 Cro. 135. 

Where Degrees of Puniſhment are inflifted by a Statute for the ( 2 Inf. 

irſt, Second or third Offence, there muſt be ſeveral Convictions and 458, 479. 
Judgments, I. P. C. 3. 

" Penal Statutes ſhall not be extended by Equity: The Words ( plows. 
may be conſtrued beneficially according to the Intent of the Legiſla- 86. 
tors; but Things out of the Words ſhall not be taken by Equity. 
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Ihe Bailment (From Bailler, To Deliver) or Delivery of Goods 
or Writings ay be Simple, as to keep for my Uſe; or Conditional 
«to be Redelivered when Money is paid, &c. He that delivers the 
Goods is termed the Bailor, He to whom they are delivered the 
pale. Upon Bailment or Delivery theſe Things are to be Obſers 
ved; If Goods are delivered to a Man to be ſafely kept, or to be (t) r Ind. 89. 
kept (which is all one in Law) and after Theſe Goods be Stolen * 10 
tom him; This ſhall not Excuſe him, becauſe he undertook to 3 . 2 
keep them ſafely 3 (Quere) But he ſhall be excuſed in this Caſe, if: Roll. Abr. 
He undertook to keep them as he would his own. If Goods are 9 238, 
leliveted-to one as a Pledge, and they are Stolen from Him, This 
Action lieth not againſt him becauſe he hath a Property in Them; 
and therefore ought to keep them no otherwiſe than his own. But 
He that Pledged them tendered the Money before the Stealing, 
ind the other Refuſed to Deliver them, He ſhall be charged. If 4. 
kaveth a Cheſt lock'd with B. to be kept, and taketh the Key with 
Him, and does not tell B. what is in the Cheſt, and the Cheſt toge- 
ther with the Goods are Stolen, B. ſhall not be charged therewith ; 
becauſe A. did not Truſt B. with them. And that which hath been 
id before of Stealing is to be underſtood of all other like inevitable 
Accidents. Therefore it is neceſſary for One that receives Goods to 
be kept to Promiſe only to keep them as his own, or to keep them; 
u the Peril of the Owner. The Caſe of a Carrier, Ferry-man, 
Common Inn-keeper, is Different; for they have their Hire, and 
thereby 1mplicitly undertake the ſafe Delivery of the Goods entru- 
ſed with them; and therefore they ſhall anſwer the Value of 
them if they are Stolen from them. If a Man delivers a Box to a 
Carrier in which there is a great Sum of Money, and the Carrier asks 
the Owner what was in it, He tells him that it was filPd with Silks, 
Oc. upon which the Carrier takes it, and was robb'd ; Adjudg'd lia- 
ble to pay for the Whole. A ſpecial Acceptance would have excus'd 
Him. But tho' a Factor hath Wages and Salary, yet if he is Robb'd, 
He ſhall be allow'd to Diſcount for it; for his Duty is to Mer- 
chandize as a Servant in the beſt Manner he can, and a Servant is 
bound to obey his Maſter. | See Book 3. chap. 1. Of Grand Lar- 
y; and Dr. & Stud. Dial. 2. chap. 38. | 
| Aftions of Detimie are not ſo frequently brought as formerly. Ac- (7) 10 Rep. 
tions on the Caſe in Tyover and Converſion are come into their Place, 57 
where the Converſion changes the Detinue to an Action of the Caſe. 
that the Tedious Proceedings as to Garniſhment, and Interpleader 
me now out of Uſe. Beſides, In Detinue the Defendant ma 
"Wage his Law, but he cannot in Trover. [See Of Wager of Law, (x) 1 Inf. 
Tit, Trial, poſt. | | 286. b. 295. a 
3. An Action of Covenant ariſes where an Agreement is made ) Terms of 
Deed or Writing Seal'd between two Perſons at the leaſt, each N 
v perform certain Covenants on His Part. In this Caſe, He that is F. N. E. 45. 
rieved may have this Action. 
An Action of Covenant is maintainable only upon a Deed, Indent- 
er Poll; except It is otherwiſe by Cuſtom, as in London. If there 
only a Hand to the Writing without Seal, Covenant lieth not, but 
ae upon Agreement, 
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and hereafter to be mention'd, not the Penalty. 


(4) 1 Roll. 
Abr. 591, 
593, 5977598. 
599, 600. 


(5) 4 Rep. 
93, 94- 

8 Rep. 147, 
148. 

9 Rep. 89, 90. 


4 4% 0 Covenant, beſides Coſts; and if the Defendant breaks the Covenant: 
(z) 1 Cro. 3. | 
Covenant, Book 2. chap. 3.] Tho' there is a Bond to Perform Core. 


{See what Action of Covenant lies for an Aſſignee, 2 Inf. 21; 

Ef þ, 5 Rep. I7, 18. 1 Saund. 238, 239, 240, 241. 2 Dam, 45 
235 236, Cc. See alſo the 32 H. 8. f chap. 34. N . 
In this Action the Plaintiff Recovers Damages for the Breach of the 


again, 2 New Action lieth. [See the 8 & 9 V. 3. chap. 13. and of 


— 


nants, Damages only are to be Recovered by the Statutes before 


By the 8 & 9 W. 3. chap. 10. In All Actions in Courts of Record 
«pon any Bond or Penal Bill for Non-Performance of Covenam. 
The Plaintiff may $1 as many Breaches as he ſpall think ft 
and the Fury at the Trial ſhall Aſſeſs Damages for ſuch Breathe; | 
Aſſign'd as the Plaintiff ſhall prove Broken, &c. 

IF Fudgment is given for the Plaintiff upon Demurrer, Cone. 
ſion or Nihil dicit, The Plaintiff upon the Roll may ſuggeſt as muy 
Breaches as he ſhall think fit, upon which ſball Iſſue 4 Wi Z 
Summon a Fury to appear at the Aſſizes of that County to Enquire of 
che Truth of Every one of theſe Breaches, and to Aſſeſs Damage 
accordingly; and the ꝓuſtices of Afſize ſhall make a Return theredf u 
the Court from whence the ſame iſſued. 
In Caſe the Defendant after ſuch Fudgment enter d ſball pay int 
Court ſuch Damages aſſeſſed and Coſts of Suit, a Stay of” Execitin 
ſhall be Enter'd on Record : Or if, by Reaſon of Execution Executed 
the Plaintiff, &c. ſhall be. paid ach Damages with Coſts, The 2 
Lands and Goods of the Defendant ſhall be Diſcharged, and the 9. 
ti action enter d upon Record. Tet ſhall ſuch Judgment ſtand and 
be as a further Security to anſwer the Plaintiff, his Execntors, Kc, 

ſuch Damages, as ſhall be ſuſtained for further Breach of any Cote. 
nant in the ſame Deed or Writing contain d, &c. At Common Law Tie 
Fury may find the Penalty; but Relief may be had in Equity. 


4. An Action of Debt lies where one oweth another a Sumo 
Money by Bond, Bill, Bargain upon a Certain Contract, or upon 2 
Leaſe for Life [See 8 Ann. chap. 17.] or Years reſerving Rent, Judz: 
ment Statute-Merchant, Recognizance, c. So that ſometimes It 
Grounded upon a Writing, and ſometimes it lies without Writing. 

If Money is due upon any Specialty, an Action of Debt muſt 
brought, and no other Action. Upon a Note without Seal, an Av 
of Debt may be brought, but the Defendant may Wage His Law 
See of Trial, poſt.) 5 But if it is by Action of the Cafe on the D: 
fendant's Promiſe to pay the ſame, which the Law implies, the D: 
fendant cannot Wage his Law. If I agree with a Taylor for a C 
tain Price to make me a Garment, The Taylor may have a Genen 
Action of Debt; but if the Price is not agreed on, There lies al 
Action of the Caſe only, or at moſt but a ſpecial Action of Debt uf 
on a Special Contract, which the Law may Imply, upon a Quant 
Meruit. An Action of Debt too is ſometimes grounded upon an 4 
of Parliament; as upon the 2 Ed. 6, chap. 13. for not ſetting out 0 
the Tithes; the 27 Eliz. chap. 13. againſt a Hundred for a Robb!) 
Upon the 9 Ann. chap. 10. For Money due for Letters to thely 
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4 
Office Ee. It lies alſo upon © Arbitrament, Eſcape, Amerciament in a & Roll. 
Court-Baton, and upon a Hy- Law. 8 | ** Her, 
if Money is Due to one in his own Right, The Action muſt be 5 Rep. 92,95. 
hronght in the “ Deber and Detinet, But if it is brought by or a- TOR 4 
inſt-Executors, there it mult be in the Detinet only. [See the t Roll, Abr. 
3 H. 8. cha 63% ] e An Heir, as ſuch, cannot have this Action. It 502,603, 54. 
bat the f Hlection of the Obligee to Bring an Action of Debt againſt 1 
in Heir, bound by the Deed of his Anceſtor, or the Executor, if the (0 F. N. B. 
Executof hath Aſſets. If the Execator hath not Aſſets, then againſt pj%4 505 
the Heir only. [See the 3 S 4 IW. & M:. chap; 1 4. (f)5 ; 60. 
[See & 06 of” Rent, Book 2 chap. 2. Of Obligations, Book 2. Intt. 441, 
che. 3. Where an Action of Debt lies where one is bound to pay a a 
Sum of Money at ſeveral Days. ER | 
Note, This Action lies not againſt Executors upon a Simple Con- 
mt made by the Teſtator. See the 32 H. 1. chap. 37. and 9 Rep. 
575 88, 89, 90. ] Wi 


By the 3 & 4 Ann. chap. 16. Where an Aclion of Debt ſhall be 
ought on 4 Single Bill, or Aion of Debt, or Scire facias on 4 
judgment, The Defendant may plead Payment in Bar of ſuch Action. 
Ih an Adlion of Debt upon Bond, The Defendant may plead Pay- 
ment in Bar, If at any Time before Action brought he hath paid the 
Irincipal and Intereſt due by the Condition, tho ſuch Payment was 
we ftrifily made at the Day and Place according to the Condition. 
lad pending an Action on ſuch Bond, with a Penalty. The Defen- 
dint may bring in Principal, Intereſls and Coſts expended in Law 


pr Equiity upon ſuch Bond, and the Court ſhall Diſcharge the De- 
endant from the ſame, 


* 
= * „% 1 


[See 2 Danv. Abr. p. 484, 485. Where the Leſſor may have an 
ion of Debt againſt the Aignee of a Term, &c.] 
5. Adlions of £ Treſpaſs ( Tranſgreſſio)) are upon a Wrong which () F. N. B. 
k ſuppoſed to be done Vi & Armis, with Force and Arms either a- . 
anſt the Perſon of a Man or againſt his Property. Arms ſignifie 199,201, 
my Thing that a Man ſtriketh or hurteth withal. 203, 204. 
1. Treſpaſs againſt the Perſon may be Committed. 1. By Mena- 8 
«nz or Threatning Bodily Hurt to him, whereby he dares not fol- 
oy his Buſineſs. But Threatning alone without Loſs maketh not 

e Treſpaſs. 2. By A/ault, where one doth Attempt to beat ano- 
her, but doth not; as by holding up his Cane at him within his 

each, or by Drawing his Sword at him, Striking at one, &c. 
hereunto belongeth Lying in Wait, beſetting one's Houſe, and not 
Wfering one's Servant to go in and out, £c. 3. By Battery, when 
Mme doth wilfully and unlawfully beat another. If one is carrying 

ny my Goods, I may beat him to prevent Him from carrying 
dem away, This is no unlawful Beating, So one may beat ano- 

in Defence of his Perſon or Poſſeſſion. [See Book 3. chap. 3. 
battery, and Book 4. chap. 3. Ante. |] 4. By Mayhem, when one 
wth by Violence take from another the Uſe of a Member proper 
bis Defence in Fight, by Depriving him of his Finger, Fore-tooth, 

. not of a Grinding Tooth, Ear, Noſe, c. Theſe are but De- 
mties, for which Treſpaſs of Aſſault and Battery lies. For May- 

m, One may have this Action, or an Appeal of een, his 
Election 
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Book N 


Election. [See Of Mayhem, Book 3. chap. 1.] 5. By Iinpriſ 
where One 1s any yy Reſtrain'd (whether in a Gaol, oven 
Houſe, or by holding One in his Arms in the High- ſtreet,) to go ,. 
bout His Bulineſs, as at other Times, by an Impriſonment Without 
Cauſe or Authority; or when one doth arreſt another at a Forbid. 
den Time, or in a Forbidden Place. But if the Impriſonment is u 
on a Falſe or Feign'd Suit, as by ſuing Execution upon a Statute. 
Merchant, when the 1770 is paid, Sc. no Action lieth ; becauſe 
it is an Impriſonment by Courſe of Law and in a legal Way, Se 
Of Liberty, Book 1. chap. I. | 
2, Treſpaſs againſt the Property of a Man may be, 1. Againſt hn 
Wife, Children, Servants. 2. Againſt his Houſe and Goods, 3. J. 
gainſt his Land, By carrying 2 one's Evidences and Writing, 
concerning them, By cutting his Trees, Breaking his Hedges, Cu. 
ting or Spoiling his Graſs, Digging in his Ground, &c. with Pretence 
of Title, or without ſuch Pretence. For ſuch Treſpaſs done upon ths 
Soil and Poſſeſſion of the King, The Uſe 1s to have an Information 
of Intruſion for the King in the Court of Exchequer. | See the Ay. 
thorities before cited. ] : 
See the 21 Fac. 1. chap. 16. F. 5. Concerning Tender of Amen; 
for an Involuntary Treſpaſs, and. Diſclaimer of Right to the Land. 
Note, That when the Beaſts of another commit a Treſpaſs upon 
my Land, or do there Feed, Tread or Spoil my Corn, Graſs, Wood 
c. without my Licence, I may Diſtrain and Impound them hy 
Night or Day for this Treſpaſs. And this is call'd Di/training of 
Beaſts Damage-feaſant (i. e.) Doing Damage. [See of Diſtreſſes {a 
Damage-feaſant, 2 Danv. Abr. 633, 634, and Book 2. chap. 3. and 
Of Acceſſaries, Book 3. chap. 2.] 


(4)8Rep.147. But note alſo, That when Entry, Authority and Licence is give 


by Law, and one doth abufe it, He ſhall be a Trelpaſſer a6 initi 
for the Law will judge by the Subſequent AQ, to what Intent I 
doth enter. As the Law giveth one Authority to Enter into 
Common Inn. to a Lord to Diſtrain, to the Owner of the Ground i 
Diſtrain for Damage-feaſant, Fc. yet if in any of theſe Caſes th 
Party doth commit a Treſpaſs, the Law will judge that he Entre 
for that Purpoſe. But where an Entry, Authority or Licence 18g 
ven to one by the Party and he abuſeth it, there he ſhall be punil 
ed for the Abuſe, but ſhall not Be a Treſpaſſer ab initio, For wie 
the Party giveth Licence, He cannot for any Sublequent Caulep 
niſh that which is done by his own Licence. 
In all Treſpaſſes Vi & Armis the Plaintiff ſhall Recover Dam 
according to the Wrong done. But in Battery and Mayhem 1 
Court may # Encreaſe the Damages upon View of the Record an 


() 2 Roll. | 8 , | 

Abr. 572: the Perſon. The Defendant alſo in Strictneſs of Law is to pay 
Fine to the King; becauſe the Wrong is ſuppoſed to be done Ji! 
Armis, & contra Pacem, GSW. ; i 

See Of Judgment, poſt, For the Statutes concerning Coſts in Tr 

paſs, Oc. CE 5 | 

0% F. N. B. 6, An k Ejectment (Ejectio Firme) is an Action where one mak 

1 a Leaſe to another of Houſes (or of one Room in a Houle) La" 

3 Leon. 210. Co 

2 Cro. 150. 

2 Danv. Abr. 

751. 


(k) In equali Jurt Melior eſt Conditio Poſſidentis, Q Rei Quam Actoris. 4 Rep. 9% yi 
391. 4 Inſt, 180. | 
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'C 4 Laws of England. 3 ; 47 ; 


Coal-Mines, Boilaries of Salt, Oc. for Term of Years, and a Third 
Perſon Enters and Ouſts the Leſſee, whereupon He Recovers His 
Term and Damages. This is the Common Action for Trial of Ti- 
ls to Lands and Tenements. It comes in the Place of many Real 
Actions, as Writs of Right, Formedons, Gc. which were very Tedi- 
ous, Difficult and Chargeable. And this Method by Ejectment is 
o made more eaſy than Formerly. For now there is no occaſion 
tr a Leaſe to be made, ſeal'd and delivered upon the Premiſſes to 
the Leſſee, who has a Mind to try the Title, and to leave the Leſ- 
e in Poſſeſſion to be Ouſted and Ejected by the Tenant in Poſſeſ- 
fon, &'c. The Uſual Courſe now is To Draw a Declaration, and 
therein to Feign a Cafual Ejector, or Defendant, in the Declaration 
(for no Arreſt is to be made in this Action) and then Deliver the De- 
daration to the Ejector nam'd therein, who Sends or Delivers it to 
he Tenant in Poſſeſſion, or His Wife, (not to the Son, or Daughter, 
r to a Servant) and Gives him Notice in Writing at the Bottom, 
ron the Back thereof, to Appear and Defend his Title; or that 
He the Feign'd, or Nominal, Defendant will ſuffer Judgment By De- 
fault, whereby he the True Tenant will be Turned out of Poſ- 
ſion. To this Declaration the True Tenant may Appear by his 
ltorney, and Conſent to a Rule to be made Defendant in the 
Flce of the Caſual Ejector, or Feigned Defendant, and to confeſs 
1Leaſe, Entry and Ouſter, and at the Trial to ſtand upon the Title 
only, f | i 

If he, the Tenant in Poſſeſſion, doth not appear in due Time after 
the Declaration left with him, and Enter into the above-mentioned 
Rule, Then upon an Affidavit, or Oath made, That the Declaration 
was left at his Houſe with his Wife, or Served upon Him, with 
Notice to appear as aforeſaid, The Court upon Motion will Order 
Judgment to be Enter'd agai nſt the Caſual Ejector or Feign'd Defen- 
ant in the Declaration. Or if the true Tenant doth Appear, and 
et doth not Conſent upon Motion to the Rule, The Court will Or- 
ler that he ſhall Conſent, or elſe Judgment ſhall be enter'd againſt 
le Caſual E jector, (vis. _ the Feign'd Defendant in the Declaration, 
nd thereby the True Tenant will be Ouſted. | 

The Leſſee of a Copyholder for a ! Tear may maintain an Ejectione (1) 4 Rep. 26. 
* For his Term is Warranted by General Cuſtom of the 
calm. 

If there is no Tenant in Poſſeſſion, The old way of Sealing a Leaſe 
pon the Premiſſes muſt be obſerved; and he that firſt enters upon the 
nd, without the Conſent of the Leſſee, may be made the Ejector. 
Upon Trial the Plaintiff muſt ſet forth his Title under the laſt 
fron ſeiſed in Fee of the Premiſſes, and Prove the Execution of 
e Deeds. [ Sec of Evidence, chap. 4. 
In this Action the Poſſeſſion only of the Houſe or Land Demiſed 
Kecovered, and alſo Damages and Coſts. [See the 8 & 9 V. 3. 
% 10. For Coſt in Ejectment where one of the Defendants is 
quitted.] But if the Term does lapſe, while the Action is Depend- 
» Jet the Action ſhall proceed for Damages. 

Where there is a Recovery in Ejectment by Verdict, The Leſſor 
tbe Plaintiff, or the Plaintiff, may bring an Action for the mean 
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Mts and Recover the ſame from the Time of the Defendant's Entry 
in the Declaration. 


B b b b Altho' 


r 


1 


Altho' there is a Verdict and a Judgment againſt the Plaintiff \ Yet Le: 
the Plaintiff may bring Another Action of Treſpaſs and E jedniens vol 
for the Land, &. A Judgment in this Action is never Final; f. WW is a 
It is but to recover the Poſſeffon' of the Land; and is not like an l. of \ 
ſize or Writ of Right, Ac. wherein the Title to the Land is Tried that 
All Titles cannot be Tried by Eje&ment. For, where the En, , 
is taken away by Diſſeiſins, Diſcents, Fines and Recoveries, Nor. may 
claims, or by the Statute of Limitations, no Eje&ment lies. It lis Wl tion 
(m) Cro. not for * Tithes only, without expreſſing the Certainty of Them, dotl 
11 Rc. 25. [But See the 32 H. 8. chap. 7.] It lies for a Rectory or Chappel. . Act! 
2 and the Tithes thereunto belonging. For from ſuch a Thing Ont cant 
might be Ejected, and one may be Reſtored to the Poſſeſſion of it hall 
It lies not of a Rent, Common, a Right of Fiſhing in ſuch a K. ef 
ver, Gc. | 5 
| | em 
By the 4 & 5 Ann. chap. 16. The Courts at Weſtminſter may Of. Leſſe 
der a View of the Place before Trial in Ejectment, Treſpaſs, &c. _ 
for 
(„ Termsof 7. An Action by“ Quare Impedit is a Poſſeſſory Action to Recover not L 
nn an Advowſon; and lies where One hath an Advowſon, and the Par b I 
dit. ſon dieth, and another Preſents His Clerk and Diſturbeth Him wh, yet tl 
2 Roll. br. hath Right to Preſent. It Suppoſes both a Poſſeſſion and a Rigtt do“! 
0 FB. 33. - The Plaintiff or Defendant in his Writ muſt alledge a Preſent: ch o 
5 Rep-97- tion in Himſelf, or His Anceſtors, or in Thoſe under whom H Have 
(p) 1 Inſt. claims, unleſs in Caſe of a Lapſe to a Biſhop, &c. 7 It lies alſo ff fon b 
ian, ® Donative, Archdeaconry, Prebend, Maſterſhip of an Hoſpital, br He ca 
Roll. Abr. the 13 Ed. 1. chap. 5.7] One that hath the Grant of the? Next Au tht Sp 
376, 389 ance (hall have a Quare Impedit. | 
ile lf One brings a Quare Impedit againſt the Patron and Incumber by 
375,377- within Six Months, and Recovers after the Six Months, He ſhall ke the He 
ny 4, eb. move the Incumbent, if Nam'd in the Writ. Valle 
2 Roll. Abr. / An Aſſize of Darrein Pre ſentment lies where I or my Anceſt ; 
Herms of have Preſented before. But here too one may Have a Quare Inj 
the Law, v. dit, For where Darrein Preſentment lies, a Quare Impedit allo lis i eth 
Quare Inpe- but not econtra. een R 
FN, B.zr. [See Wet. 2. chap. 5. or the 13 Ed. 1. 7 Ann. chap. 18. and Se .2- ! 
an Advorwſon, Book. 2. chap. 2. | 5 0 
(t) Termsof 8. An Action of * Waſte ( Vaſtum) may be brought by the Heird ; el 
the Law, v. H1m in Remainder or Reverſion againſt Tenant for Life, Years, has 
deer oi . Dower or By Courteſy, or Guardian, who make Waſte or Spoll! 428 
5b. the Houſes, Woods, Gardens, Orchards or Lands, which he Holds, t Ml 
2 Inſt- 299, the Prejudice of the Heir, or of him in the Remainder or Reverſo 15 
3 2 N IW ho may bring this Action, and Againſt whom It it . ry 
e brought. | 
( 1 Inft. 53. . 1. This Action muſt be Brought by Him that hath the * In + 
b. 285. diate Eſtate and Inheritance, in Fee-ſimple or Fee-tail. But ion ag 
times Another may Joyn with Him. ; ) 
(x) i Inſt. 3j. Note, That the Reverſion muſt * Continue in the ſame State : 3 
b. 356. a. It was at the Time of the Waſte done, and not Granted Over. "! 1 
31% » tho' the Reverſioner taketh the Eſtate back again, The AQ" nd 


Gone, becauſe The Eſtate did not Continue. But in ſome pe 
Caſes an Action of Waſte ſhall lie, tho? the Leſſor had nothing 4 
Reverſion at the Time of the Waſte done. For if a Biſhop 1 
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Leaſe for Life, or Years, and dies; and the Leſſee, the See being 
void, doth Waſte ; the Succeſſor {hall have an Action of Waſte. This 
i; allow d upon a particular Reaſon. A Prrchaſer ſhall have an Action 
of Waſte, tho the Statute hereaſter to be mention'd ſpeaks of Thoſe 
that are Inberitors. | | 

A Tenant for Life cannot have this Action. » But a Patſon, &c. ) 1 Init. 
may have an Action of Waſte, and the Writ ſhall ſay Ad Exbereda- 341-8. 
nem Eccleſiæ; for it is the Dowry of the Church. 
doth Waſle, and he in Reverſion dieth, The Heir ſhall not have an b. 386. 4. 
Aion of Waſte for Waſte done in the Life of his Anceſtor, For He 
cannot ſay, that the Waſte was done to His Difmberiſon. Neither 
hall a Biſhop, Maſter of an Hoſpital, Parſon, &c. have an Action 
of Waſte done in the Time of their Predeceſſors. ; 


FR VS 


If a Leaſe is made to A. for Life, the Remainder to B. for Life, (a) 5 Rep. 75, 


Remainder to C. in Fee, No Action of Waſte lieth againſt the firſt! Ing. 54.8. 
Leſſee during the Eſtate in the mean Remainder. For then his E- 2 Ind. 301. 
fate would be Deſtroy'd. Otherwiſe, if B. had a mean Remainder 
for Years for that would have been ho Impediment, the Recovery 
not Deſtroying the Term for Years. 

If Leſſee for Years Commiteth Waſte, and the Years do expire, () i Inf. 
jet the Leſſor ſhall have an Action of Waſte for the Treble Damages, Ii _ 
o' He cannot Recover the Place Waſted. But if the Leſſor accept: 


eh of a Surrender of a Leaſe after the Waſte done, He ſhall not 


tion brought, He 1n Reverſion cannot have an Action of Waſte, But 4. 283. a. 
He cannot plead that he did no Waſte, Therefore He muſt plead 1 113 
the Special Matter. 2 Crd. 658; 


By the 20 Ed. 1. Stat. 2. An Afion of Waſte is mainitainable by 
the Heir for Waſte done in the Time of his Anceſtors, as well as for 


Waſte done in his own Time. 


* Quere, If This is not an Ordinance only; for it is Queſtion'd (% 2 Roll. 
whether It is a Statute, And if it is a Statute, It is thought to have mow wo y 
deen Repeal'd. | 

2s oe Let us ſee Againſt whom The Action of Waſte is main- 
tainable, 

There are e Five Writs of Waſte 3 Two at the Common Law, as (e] Res: 72. 
for Waſte done by Tenant in Dower, or by Guardian. Three by Sta-, _ ok 
ute, as againſt Tenant for Life, Tenant for Years, and Tenant By 299,301,395 
lhe Curteſy. But it is ſaid too, That Tenant by the Curteſy was pu- 

ſhable for Waſte by. the Common Law; for that the Law created 

His Eſtate as well as that of the Tenant in Dower, and therefore 

the Law gave like Remedy againſt them: The Common Law 

ave no Remedy againſt Tenant for Life or Years; for They come 

hy a Leaſe of the Owner of the Land, &c. who might have provi- 

led by Covenant that his Leſſee ſhould not do or ſuffer Waſte: 


by the Statute of Glouceſter or the 5 & 6 Ed. 1: chap. 5. An Ac- 
"on of IP, aſte is maintainable Againit Tenant by the Curteſy, in 
wer, For Life, or Tears. 


Bbbb 2 It 


If a Tenant (z) 1 Ing. 33. 


Have his Action of Waſte, (Qu.) If a Tenant © Repairs before Ac- (e) i tng. 53. 


| 
| 
| 
' 


In Iain: of the Bock IV; 


If a Leaſe is made Quam din ſola fuerit, &c. It is a Leaſe for 
Life. cht ON Ba Tt. Ste 13-11 
By Conſtruction of the Statute It is maintainable Againſt Teng, 


850 


r 


33 


lit. 63. for F Half a Year, Ce. But it lieth not * Againſt Tenant at Will 


Inſt. 54. b. a : 
. £ ew 13. Tenant by Statute-Merchant, Staple or Flegit; for They are 90 


r Inſt. 54. a. Tenants for Years. But an Action of Treſpats lieth againſt them for 
Ind. 145, Voluntary Waſte, or Covenant, if They are reſtrain'd by Covenay 
299.303, 305. It ſhall not lie Againſt Tenant after Poſſibility of Iſſue Extinct; he. 
5 Reli. Abr cauſe the Inheritance was once in Him. [See this Act well expound. 
826. ed, 2 Inſt, 299, He. 
+ Noy's Max. It lieth againſt + Mortgagee in Fee Conditional and Deviſee. 
32. 
By Weſt. 2. or the 13 Ed. 1 chap. 22. An Action of Waſte is main. 
tainable by one Tenant in Common Againſt another Tenant in Commu 


of Wood, Turf, Land, Fiſhing, &c. 


(s) 3 This Ac extends to Joyntenants, but not to Co- parceners; be. 
* 403. cauſe They were Compellable to make Partition by the Common 


aW. 


By the 11 H. 6. chap. 5. An Action of Waſte is eee by the 
Reverſtoner againſt Tenants for Life or Tears that Alien Their fate 
to a Stranger, and afterwards (till receiving the Profits) Commit 
Waſte. 


(i)5Rep77. He in the * Remainder, as well as the Reverſioner, may bring 
2 Int. 392% this Action, and every Aſſignee of the tirſt Leſſee, mediate or imme 
diate, is within this Act. ; 
(int. i If Tenant by Curteſy or Dower Grants over their whole Eſtate 
afl. 301, and the Grantee doth Commit Waſte, yet the Heir ſhall have a 
3922 Action of Waſte againſt Them, and Recover the Lands againſt the 
| Grantee, In all other Caſes Regularly the Action ſhall be brought 
Againſt him that did the Waſte, whether the Tenant or his Aflignee 
If Tenant for Life or Years doth Waſte, and after Aſſigneth over hy 
Eſtate, yet ſhall the Action of Waſte be brought againſt Him; and 
againſt Him ſhall the Treble Damages be recovered, and the Plat 
waſted. 
(k) nt. * Tenant by the Curteſy, In Dower, For Life, Years, nay an! 
ky 6 as, fant, or Husband and Wife, Leſſees for Life or Years, mull Anſwe 
146,303,305. for the Waſte done By Themſelves, or a Stranger; being leſt to tak 
their Remedy againſt the Stranger, if He did Waſte, A Guard 
ſhall not be anſwerable for Waſte done by a Stranger. But wii 
there is no Remedy, as when Waſte is Committed by the King's nt 
mies, & c. the Tenants, or Leſſees, are not puniſhable z except the 
is a Covenant in the Leaſe That they ſhall not Permit or ſuſie 
Waſte. (Qu.) If Tenant for Years commits Waſte, no Action 116! 


(1) 1 Inf. gainſt his Executors or Adminiſtrators for Waſte done before tie 
53-202, Time. For Actions Grounded on Wrongs die with the Perſon. 

(%% Roll. If Tenant in ” Dower takes Husband who Commits Waſte al 
a 527- dies, The Wife ſhall not be puniſhed for this Waſte. ” But 11 008 
%a. Husband hath a Leaſe for Years in Right of his Wife, and Com 


2 Inſt. 303- Waſte, and then the Wife dies, an Action of Waſte lies againſt "| 


becauſe the Law gives the Term to him. A Wife that barg 
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gute by Sur vivorſhip ſhall be puniſhed for Waſte done by the Hus- 

band in his Life-time, if She Agrees to the Eſtate, | 

If one ® Foyntenant doth Walte, Both ſhall be attainted of the ( Ing. 
Waſte, It is the Waſte of Both as to the Place Waſted ; but the 3** 
Treble Damages ſhall be recovered againſt him only that did the 

Waſte. 1 


f one Recovers in an Action of Waſte, & c. againſt Tenant for 


n 


Life or Years, 2 He ſhall have the Corn growing upon the Land. (p) Noy”s 
ea Leaſe is made to One 1 Without Impeachment of Wafle (from 1 Rasa 


nde ſe be ment, a Hindrance, or Sine Petitione Vaſii ( 7. .) without 82, 83. 
Reſtraint of Committing any Waſte, or without Demand or Chal- * lag. 2g.“ 
enge of Recompence for doing Waſte) then the Tenant may cut 2 Cre. 216. 
down Trees and convert them to his own Uſe, tho? the? Property (r) 4 Rep. 
was in the Leſſor; or he may let the Houſes be out of Repair, &*c. yy Ld, 
ind not be liable to any Action. But if the Words are To hold with- I Rep. 48, 
mt any Impeachment of any Writ of Action of Waſte, The Leſſor 0, 81. 
may ſeize his Trees if the Leſſee cuts them Down; or bring Trover 
br them 3 becauſe the Diſcharge extends only to the Action of Waſte. 
The Clauſe without Impeachment of Waſte1s very Common in Leaſes ; 
whereby the Tenant hath a Property in the Houſes, Trees, Ce. 
if he Executes his Power during the Privity of Eſtate. But on the 
ther Hand, It is as Common to Provide againſt Waſte by Condition, 
Covenant or Exception, if Waſte is not Allow'd. 

[As to the Forfeiture and Fudgment in Waſte, vis.) The Thing 
Waſted, and the Treble Damages, See the Statute of Glouceſter, or 
the 5 & 6 Ed. 1. explain'd, 2 Inſt. 303, &c. and B& 9 V. 3. chap. 
11, For Recovery of Coſts ; ahd Of Waſte, Book 2. chap. 4. 


9. A/ Replevin is a Remedy Grounded or Granted upon a Diſtreſs, (/) : Ing. 
That the Thing Diſtrained may remain with the firſt Poſſeſſor, upon 5. b. 161. 
&ecurity given by him to Try the Right with the Diſtrainer, as hath 
been obſerved. [See Of Replevin, Book 2. chap. 2.] As thus 
One doth Diſtrain Another's Cattle or Goods for Rent, Fine, Service 
ir Suit, or for Damage-feaſant, [See Afion of Treſpaſs, ſupra,] 
The Owner (upon giving Security to the Sheriff, that he will purſue 
His Action againſt him that Diſtrain'd, and Return the Cattle or 
boods again, if the Taking ſhall be Ad judged Lawful) may have a 
Writ of Replevin, Replegiari fucias; whereby the Sheriff is com- 
manded to Return the Cattle or Goods to the Owner or firſt Poſſeſ- 
or. till the Right of the Diſtreſs is Determin'd. For the End of this 
Viltreſs 1s, That the Party Diſtrain'd may be forced to ſatisfy the 
bebt or Duty to the Party Diſtraining, or elſe to anſwer him at 
aw, Now the Party Diſtrain'd is to be Plaintiff in the Replevin, 
nd the Party Diſtraining is to be the Defendant or Avowant. For 
s Juſtification of the Diſtreſs is call'd an Avowry. If he took it in 
is own Right, He muſt ſhew it and Avow the Taking. If in the 
ht of another, he muſt then make Conuſance, (or Acknow ledg- 
ent) of the Taking as Bailiff or Servant to him in whoſe Right He 
00k 1 [See the 21 H. 8. chap. 19. and 1 Iſt. 268. b. Alſo the 
5 H. 8. chap. 2. 

Obſerve That 2 muſt be Two ſorts of Pledges, (vis. Plegii 
* Proſequendo and Plegii de Returno Habendo, | See Weſl. 2. or the 
Ed. l. chap. 2. infra. ] | 


It 


(0 2 Inſt. 


139. 


F. N- B. 69. 


145. bv. 
2 Inſl. 139. 


(y) 2 Inft. 


140. 
F. N. B. 68, 
69. 


(2) 1 Inſt. 
145. b. 
Finch, 316, 
317+ 


— 
(t) F. N. B. 
68 


plevin, or Ex Officio By Precept, or Word of Mouth to his Bailiff 


or Complaint, by Sratute. For, 


Book IV. 
If the Cattle or Goods are not delivered upon the firſt Replevin 


The Party Diſtrain'd may have an * Alias and a Pluries Replevin 
The Sheriff may Act in ſuch Caſes by Vertue of the Vit of be. 


upon Complaint. Replevin by Writ is by Common Lam; upon Plain 


By Marlb. 21. or the 52 H. 3. chap. 21. IF Beaſts are take; 
wrongfully witholden, The Sheriff upon Compal nt — N . 
if they were taken out of Liberties. But if within Liberties, and th 
Bailiffs thereof will not Deliver Them, The Sheriff ſhall Cauſe Them 0 
be Delivered. ; 


This is the moſt uſual Method to Obtain a Replevin, (viz.) B 
Plaint. : ö 
*The Sheriff may take a Plaint by the ſaid Statute, and make 2 
Replevin preſently, and afterwards Enter it in the County-Court. 
For it would be Inconvenient that the Owner ſhould tarry for his 
Cattle till the next County-Court. 


By the 1 Ph. & M. chap. 12. The Sheriff at his firſt County-Court 
within Two Months after he Receives His Patent, ſhall Depute and 
Proclaim in that Shire-Town Four Deputies, at leaſt, ro make Reple- 
vine 3 &c. 


„If the Diſtrainer, after the Diſtreſs taken, doth Carry it out of 
the County, or to a Place unknown, or keep it in a Caſtle, &c. ſo 
that the Sheriff cannot Replevy It, or deliver it to the firſt Poſſefſor, 
the Party _ have a Writ of Withernam (from Wyther 1n Saxon 

aa 


Other and m a Taking or Diſtreſs) Dire&ed to the Sheriff to 
Take ſo many of the Diſtrainer's Own Cattle or Goods, by way of Ha 
Repriſal, inſtead of the Other that are ſo Eloined, And if the Cat- aw: 
tle or Goods are put into a Strong Hold, the Sheriff may take the WW a 
Pofſe Comitatus to break into it, that He may make the Replevin; Gre 
[See Weſtm. 1. or 3 Ed. 1. chap. 17. and for the Expoſition of it, . 
2 Inſt. 114, 193. 4 
| mer 
By Weſt. 2. chap. 3. or 13 Ed. 1. chap. 2. Lords of Hundred: ot a 
Conrt-Barons may have Power to bold Plea of Replevin. | Cou 
The Sheriff or Bailiffs ſhall take Pledges of the Plaintiff to proſe- by 
cute His Suit, and to Return the Cattle, if a Return is Awarded, King 
And if Pledges are otherwiſe taken, He ſhall anſwer for the Price of 
the Beaſts, to be Recovered by Writ, And If the Bailiff is not able to B 
Keſtore Them, His Superior ſhall do it. +: 
V de 
It is a General Rule, That the Plaintiff (i. e. He that is Diſtrain d) ©» 1 
muſt have a General or Special = Property of the Goods in him at Ever 
the Time of the taking. But if the Defendant (The Diftrainer) 5. 
claims the Property, The Sheriff cannot proceed till that Matter In 
Decided before him by Writ. For Property ought to be Tried df ug 
Writ. And therefore in that Caſe where the Trial is by Pi" E 
The Plaintiff may have a Writ De Proprietate Probandd directed io * 
ain; 


the Sheriff to Try the Property. And if it is found for the Plain 
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ten the Sheriff is to make a Replevin or Deliverance, But if for 
he Defendant, He can proceed no further : Yet the Plaintiff may af- 
terwards replevy by Writ ; and if the Sheriff returns the Claim of 
property, It ſhall be put in ITue, and ſhall be Tried in the Common 

eas * 18 f | 
155 cannot Claim Property in a Replevin by his Bailiff, or Ser- 
rant, where Replevin is by Plaint in the County-Court; © but one (a) i Les; 
may claim Property in a Court of Record by a Bailiff or Servant. 995. 

f any Thing touching Freehold comes in Queſtion, The Sheriff 
likewiſe can proceed no further. Neither ſhall a Replevin be Grant- 
ed, when it appears to the Sheriff that the King 1s Party, or that the 
Taking was his Right. 

If a Landlord by his Deed Grants a Rent with Clauſe of Diſtreſs 
and that he ſhall keep the Goods Diſtrain'd # againſt Pledges un- () 1 1ng. 
til the Rent is paid to him; yet the Sheriff may Replevy the Goods 145: b. 282.6. 
Diſtrain'd 3 For it is againſt the Nature of ſuch a Diſtreſs to be irre-. 142 
leviſable. 

g If after a Replevin brought The Plaintiſ (or he that is Diſtrain'd) 
doth make Default, being Nonſuit before Declaration, or is Nonſuit 
iter the Declaration, or if Judgment is Given againſt him, Then 
the Defendant, (or he that Diſtrain'd) may have a Writ de Retorno 
Habendo of the Goods, and by this He ſhall have the Diſtreſs deli- 
vered to him again. 

If the Plaint is removed into the Common Pleas, Sc. and the (0) F. N. B. 
Plaintiff in Replevin is Nonſuit before or after Avowry made, The 73. 
Defendant may again Diſtrain His Cattle for the ſame Cauſe he Di- 
ſtrain'd the firſt; yet the Plaintiff, or the Diſtrain'd, may ſue out a 
Writ of Second Deliverance upon the ſame Record, which 1s to Re- 
vive the firſt Suit. | 

f after this Second Deliverance and Trial thereupon, or that the 
Plaintiff be again Nonſuit upon a Declaration, then there muſt be 
awarded a Returnum Irreplegiable to the Defendant, and then he 
may make his Avowry, i. e. a Plea in Juſtification of his Diſtreſs to 
Ground a Writ to Enquire of Damages; or he may hold the Beaſts, 

Sc. as a Diſtreſs till He is ſatisfied. [See Weſt, 2. chap. 2. 

If the Defendant maketh Default the Plaintiff ſhall have Judg- (4) F. N. B. 
ment to Recover all in Damages. 69. 

This Action of Replevin may be Removed Out of the County- (e) F. N. B. 
Court by Pone out of the Chancery, if it was ſued by Vrit; and 69, 70. 
by Recordave, if the Replevin was upon Plaint, returnable into the 
King's Bench or the Common Pleas, where the Cauſe may be tried. 


4 
! 


By the 21 H. 8. chap. 19. Upon a Replevin ſued, an Avowry may 
be made by the Lord, or Conuſance and Fuſtification by his Bailiff 
Servant, upon the Land holden of the ſame Lord, without naming 
ony Perſon certain to be Tenant thereof: The like Law is alſo upon 
Every Writ ſued of Second Deliverance. | See 1 Inſt. 268. b. 8 Rep. 
65. 2 Rep. 36. And ſee the 32 H. 8. chap. 37.] 

In any Replegiare or Second Deliverance for Rents, Cuſtoms, Ser- 
We or Damage-feaſant, If the Avowry Cognizance or Fuſtification 
be found for the Defendant, or the Plaintiff be Nonſuit, or otherwiſe 
Parr'd. The. Nefendant ſhall Recover ſuch Damages and Coſts as the 


Maintiff ſbould have had If he had Recovered. 
| x By 


- — ee eat... —_——— 


(f) Lit. 196, 
197,198,199, 
200, 201. 

1 Init. 128. 
a. & b. 129, 


7 Rep. 17. 


dies after ſuch Interlocutory Judgment, and before Final Fudgmen, 


( 
/ 
to the Sheriff to enquire of the Sum in Arrear, and the Valu ] 
Diſtreſs, &c. Upon Return f which Inquiſition the Defendant f 2 


cover the Arrears, if the Diſtreſs amounts to that Value, or elſe tb 


Where the Diſtreſs ſhall not be found to the Value 4. the Arrears, 
a 


7. 2. Chap. 5. at 


So that the Learning of Avowries is in a Great Meaſure Abridged N nal 
by the 21 H. 8. and the Intricacies of Proceſs in Replevin, Rerury in 
Habendo, Witbernam, &c. much Remedied in Caſe of Diſtreſſc; Dor 
for Rents by the 17 Car. 2. if the Practiſers would purſue that WW in i 
Statute 3 and obſerve the Strictneſs in Pleading enlarg'd by the 48 
5 Ann. h 

[See Danv. Abr. Tit. Avowry, p. 644, 645, Sc. See Of the Sherif, ld 
Book 1. chap. 7. and of Diſtreſſes for Rent, Book 2. chap. 2. Of the Df 
County-Court, Book 4. chap. 1. ary 


Thus have I given a General and Summary Account How Actios WWW Exb 
are Divided. Of which Actions, Caſe, Debt, Ejectment, and Reple- Lil 
vin are the moſt uſual. I proceed to ſhew, the 

2. Who are Incapable to Bring Actions; and againſt whom may 
Actions be brought. 

Men Attainted of Treaſon or Felony, a Convict Recuſant, [Se 
3 Fac. I. chap. 5. 13 V. 3. chap. 6. 1 Georg. chap. 13. 5 Georg. 
chap. 27.] Outlaw'd or Excommunicated Perſons, Convicts of a Pre 
munire, an Alien Enemy, a Religious, (as Monk, Frier, Gc.) can. 
not bring an Action, till Pardon, Reverſal, Abſolution, Cc. Execur 
tors or Adminiſtrators outlaw*d may ſue in the Right of the Teſtator 
or Inteſtate, tho* not in their own Right. [See of —_ and Of 
Ideots, Book 1. chap. 1.) A Feme-Covert, or Married Woman, mult 
ſue with her Husband, unleſs ſhe is a Sole Merchant in the City of 
London. (See Of Husband and Wife, Book 1. chap. 6. Of Executori, 
Book 2. chap. 6.] 


By the 8 & 9 W. 3. chap. 10. Executors and Adminiſtrators hav! 
Power to Continue Actions, If the Plaintiff dies Nor an Interlutt 
tory Judgment and before a Final Fudgment. And if the Defendant 


Others have Power to continue. the Action againſt Executors or Adni. 


niſtrators. And if one or More Plaintiffs die, the Action ſpal, lui, 
| 4» 9 eee * 1 ſ 


Quere, If One ought to be admitted to ſue in Formd Pauperis in 
n Aion of the Caſe for Words. 

Actions may be brought againſt all Perſons, whether attainted of 
Treaſon or Felony, a Convict Recuſant, Outlaw'd and Excommuni- 
cate, Sc. A Feme-Covert muſt be ſued with her Husband. [See a- 
gin Of Infants, Ideots, Husband and Wife, and Of Executors, prout 
fra, and Of Writs, infra. | & 

[See the 8 & 9 V. 3. chap. 10. Where One of the Defendants ac- 
quitted by Verdict ſhall recover Coſts, unleſs, &c. 

z. To know where Actions muſt be laid, it muſt be conſider'd, 

That Actions are either Local or Tranſitor g. WO. 

1. Local, as Real and Mixt Actions; Waſte, Eje&ment, Treſ- () int. 
rals Quare Clauſum Fregit, Ic. are Mixt Actions; and muſt be laid 2. 
in the ſame County where the Land lieth. [See the 6 Rep. 47. 230, 231. 
Ddale's Caſe, where a Jury may, or may not, find Local Things 
in another County.] | | 


By the 31 Eliz. chap. 5. In Popular Actions the Offence ſhall be 
lid to be done in the County where it was done. Otherwiſe, if the 
In Traverſes and Diſproves that Point, The Plaintiff ſhall be 
arr'd, 

This AF doth not Reſtrain Officers which have lawfully uſed to 
Lebibit Informations; nor Afions brought for Champerty, Buying of 
Iitles, Extortion, Offences againſt the 1 Eliz, chap. 11. Concerning 
the Right Landing of Merchandiſe, and Cuſtom of Sweet Wines, 
lmcealing of Cuſtoms, &c. Corrupt Uſury, Foreſtalling, Regrating or 
Iyrofſing, when the Penalty ſhall amount to 20 l. or Above. In theſe 
luſes the Offence may be laid in any County. 

All Suits for uſing unlawful Games; or for uſing any Art or My- 
ery without being 1 up in it, ſhall be proſecuted at the Aſ- 
ive 7 Seſſions of the County, within which the Offence was com- 
mited, | 
4 21 Jac. 1. chap. 4. Actions Popular, &c. which may be 
mſecuted before Fuſtices of Aſſize, Nifi prius, Gaol Delivery, Oyer 
nd Terminer and of the Peace, ſhall be Proſecuted only in the 
unties where the Offences were committed, except for Recuſancy, 
| laintenance, Champerty, Buying of Titles, Concealing T | Cuſtoms, 
0 F Tranſporting of Gold, Silver, Munition, Wool, Wool-fells or 
eat her. 
Ubon Default of Proving that the Offence was committed in the ſame 
"nty where the Action is laid, The Defendant ſhall be found not 
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' Nulta Conceduntar per Obliquum, que non conceduntur de directo. 6 Rep. 47. 
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- The Informer ſhall make Oath that the Offence was committed 11 a 
the ſame County to here the Action is laid, and within one Tear 6, 
NTV 

k By fhis Statute no Action of Debt or Information, or other galt v 
can be brought in any Court in Weſtminſter:Hall on any penal Sta. I 
tute for any Offence, which is not therein excepted, if the Offenge, 
may he proſecuted in the proper County where the Offence az C: 

' connmtted, It not only reſtrains Common Informers, but the At. Ui 
torney General and all other Perſons. © '{Orere, Of the Party 
Grieved.] But there are ſeveral ſubſequent Statutes which give au W 
Action of Debt, c. for the Recovery of a Penalty in any of the 0 
King's Courts at Weſtminſter, and fo far They do repeal the J 
21 Fac." Io | al 

Notwithſtanding this Statute Indictments may be removed by C. 
tiorari, into the King's Bench, and may be Tried there or in th; by 
Conntry by N. Prius. $4 _ by 

[See 21 Fac. 1. chap. 12. Concerning Actions againſt Officers, &c, ; 
and the Notes thereupon, 4 Inſt. 174, 175, Oc. | on 

ears | or 

By the 4 & 5 W. & M. chap. 12. 1 Ann. chap. 18. All Matter; 
Concerning High-ways, Bridges, &c. ſhall be determined in the Coun- 
ty where they lie; and no Preſentment, Indictment or Order ſhall he 
Removed by Certiorari out of the County. | N : 

[See the 5 Georg. chap. 26. F. 7. Concerning Gunpowder ; and of Kel 
Indiftments and Informations, chap. 5. poſt. | Tir 

2. * Tranſitory Actions, or all perſonal Actions where no Poſſeſi- 
on is awarded, (as Actions for Debt, Detinue, Aſſault and Battery, b 
Falſe Impriſonment, Deceit, Trover and Converſion, Treſpaſs for 9, 
Goods carried away, Account, £7c.) may be brought in any Conn 

* | B 
and laid in any Place; and the Defendant cannot Traverſe it, or be 17 
allow'd to ſay that it was done in another Place; except in the by 
Caſe of an Officer, as a Conſtable, Ic. who has a ſpecial Cauſe of fy 
Juſtification by Reaſon of His Office. [See the 21 Fac. 1. chap. 1 ©: 
or for taking Beaſts or Goods Damage-feaſant; or when an Action x = | 
brought againſt any one for doing any Thing by Vertue of an Actof Par 4 k 
liament; or where Action is brought by a Leſſor againſt a Leſſee for 4k fl 
Rent, Sec. But if Tranſitory Actions are laid in a different County Riot 
from that in which the Cauſe of Action did ariſe, The Court upon 4 
Affidavit doth commonly alter the Venue. i. e. Order it to be laid in uin 
the proper County, unleſs the Plaintiff will conſent to give no H 4 Re 
vidence but what ariſes in the County where the Action is laid, 9 # 
conſents to be nonſuited if he doth not give ſome Evidence ariſing i 475 
that County. However, in Writs of Debt, Account, Detinue, G x, 
You ſhall not Declare that the Contract was made in any other Bi ., b 
County than is contained in the Original Writ. [See the 6 Nich. or hy 
chap. 2. tho' the Act is not put in Uſe.] But Obſerve that when the "hos 


Place is material, as when it is made Parcel of the Iſſue, then the An 
Jury cannot find the Point in Iflue in any other Place. [See 6 - c 


8 


Debitum & Contraftus ſunt nullius Loci, 2 Inſt. 231. 


= 


6, 47.] In Actions Tranſitory the! Day and Time is not Traverſa- () Lit. 485. 
le the Act be done before the Bringing of the Writ. As if a : lng. 1 4 
Treſpaſs was done on the 4th of May, and the Plaintiff alledgeth it to 3 Init. 230. 
be done on the 5th of May, or the 1ſt of May, when no Treſpaſs 
was done, yet if the Treſpaſs was done before the Action brought, 

It is ſufficient. So it is in Indictments. | 

An Attorney has a Privilege to lay his Action in * Middleſex, be- (v > Int. 
cauſe of his Attendance at the Courts of Weſtminſter. [See of Pri- 220. 
vilege in the C atalog ue of V. rita, poſt. ] 2 Ventr. 47. 

Where the Contract and the Performance 1s ! beyond Sea, This (1) 6 Rep. 46. 
wants Trial in our Law; except in Caſe for a Bond, [See of the Hob. 11, 12: 
Curt of Chivalry, (or Court-Martial) and of the Court of Admiral- 
ty, Book 4. chap. I. and of the Courts in Cities, E9c. chap. 2% 
ante. 

4. abe muſt be brought in Due Time, or They will be barr'd, 

by Statutes of Limitation. Limitation is a certain Time preſcribed 
by Statute, within which an Action muſt be brought. | 

Time of Limitation is Two-fold, (vis. ) in Writs by ſeveral Sta- () 1 Ind. 
nes, and to make Title to an Inheritance by Common Law. [See 115.4. 
for Title to an Inheritance of Preſcription, Book 2. chap. 3.] 


Gb. | Laws of England 


As to Writs or Actions. 


By Weſt. 1. or the 3 Ed. 1. chap. 39. The Limitation of a Writ of 
Right was from the Time of Rich. 1. (i. e.) from the firſt Day of his 
Reign, For from the Time being indefinite, doth include the whole 


Time of his Reign. 


But this Time is altered. [See 1 In/?. 114. b. 115. 2. 2 Inſt. 94, 
955 96, 238, 239. ] For, 


By the 32 H. 8. chap. 2. The Former Limitation of Time in a 
I rit of Right is reduced to Sixty Tears next Before the Teſte of the 
Hit. And ſo other Actions are Limited to fifty, forty, or thirty Tears 
3 by the Acc at large appeareth. 2 
This Act doth not extend to Services which by Common Pofſi- (7) 4 Rep. 
bility niay not happen or become due within fixty Years 3 as to Int. 115.2 
cover the Hall of the Lord, &c. nor to a Rent created by Deed, 
nor to a Rent reſerved upon any particular Eſtate, nor any Writ of 
Right of Advowſon, Quare Impedit, £9c. [See the 1 Mar. 1 Parl. 
2 K. chap, 5.] but they are left as they were before the Statute ; 
withm which Time the Demandant or Plaintiff in a Real Action 
muſt prove Himſelf or ſome of His Anceſtors to be ſeiſed. For the 
Law doth Favour a * long Poſſeſſion as an Argument of Right, tho' (0% 2 Ing. 
no Deed can be ſhewn, rather than an ancient Deed without Poſſeſſion, *** 
| Note, That tho' One hath been out of Poſſeſſion for 60 Years, yet 
i! bis Entry is not taken away, He may Enter and bring his Action 
df his own Poſſeſſion. For the firſt Clauſe in the Act of the 32 H. 8. 
0th not bar any Right; but ſays that no Perſon ſhall ſue or main- 
an any Writ of Right, or make any Preſcription, Title or Claim 
for any Lands, ec. of the Poſſeſſion of his Anceſtor or Predeceſſor, 
at only of the Seiſin of his Anceſtors within 60 Years; which does 
WECT-I not 
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not take away any Action of his own Poſſeſſion, c. [See for 3 für 
ther Expoſition of the 32 H. 8. chap. 2. the 1 Inſt. 115. a, 4 Rep 
IO, 11, 12.| FROM. 1 | 


By the 31 Bliz, chap. 5. Popular Actions, &c. where the King . 
hath the er, 125m ſhall be commenced within Two Tears, Wes 


the King hath only a Part, and the Informer the Reſt, They ſhall be coy. [ 

menced within One Tear. | See the 18 Els. chap. 5.F. 1. M is 

| But This is to be underſtood where a ſhorter Time is not Liniited 4 

by any other Statute. FE | * 

| [See the 21 Fac. I. chap. 2. By which Concealed Lands ſhall not 15 

be Recovered, unleſs it is proved that the King had Title unto Them X 

| within ſixty Years, £c.| | Nec 
. | 

| By the 21 Jac. 1, chap. 16. (The Statute of moſt Uſe) A/ yr, te 

of Formedon in Deſcender, Remainder or Reverter, ſhall be ſy + 

within 20 Tears after Title accruing. Otherwiſe ſuch Title ſhall fy 4 

. | ever be barr'd. ; IE. "ie 

All Perſons having any Right or Title of Entry into any Landi Dee 

&c. muſt enter within twenty Tears after Title accrued. The Titles 50 | 

2 any Infant, Feme-Covert, Non Compos Mentis, one Impri ſon d, i, | T 

eyond Sea, are ſaved; ſo as they commence their Suit within Ten deſi 

Tears after ſuch Imperfections removed. | See the 4 £7 5 Ann, chap. 16, for 

infra.) i - hibit 

* Kitch. 170. Note, That Copyhold Lands are within theſe Statutes of Lini- # 

tation of Entry within 20 Years. x She 

Now for the Time of Limitation in Perſonal Actions according to a” 

the 21 Fac. 1. of E, 

Alſo all Actions upon the Caſe (other than for Slander_) Actions if * 


Account, (other than what concern Merchandize between Merchant 
(p) 1 Ventr. and Merchant, Qu. ? If it is an Action upon an Account Stated, WW. 
| —_ , or only on Account Current) Actions of Treſpaſs Quare Clauſum in 1; 
| 125. Fregit, Debt upon Lending or Contract without Specialty, or Arrearages Mall 
| « 1Lev.287- of Rent, for Detinne, Trover, Replevin, ſhall be commenced vit hin ds 


Tears after the Cauſe of Action, and not after. 


Note, That the Debt muſt be upon Lending or Contract, and 
without Specialty; or elſe for Arrearages of Rent without Specialty. 
| A Debt Confeſſed within Six Years doth not avoid the Statute. ft 

| muſt be an Expreſs Promiſe to give a New Cauſe of Action. Deli 
very of the Laſt Goods by Tradeſmen continues the Action for what 
was before due. | 


All Actions of Treſpaſs, of Aſſault, Menace, Battery, ound 
and Impriſonment, ſhall be Commenced within Four Tears after ſuc 
Cauſe of Suit and, not after. | | 0 

All Actions of the Caſe for Words ſball be commenced within Two 


Tears after the Words ſpoken, and not after; where the Plaine pa 
| 200 
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Recover no more Coſts than Damages, if the Fury Aſſeſs the Damages 
der 408. ESE : \ ' | 
"Ti Rh of Infants, Feme-Coverts, Non Compos Mentis, Perſons 
Impriſon' „or beyond Sea, 27 ſaved ſo that they Commence their Suits 
within the Time above Limited after their Imverfeions are Remov'd. 

Provided, That If” in any ſuch Actions Judgment ws given for the 
Plaintiff, and the ſame is Revers'd by Error; or if a Verdict paſs for 
lim, and upon Motion in Arreſt of fred It ts given againſt Him; 
ir if the Defendant is Outlaw'd in the Suit, and does after Reverſe the 
Outlazory 5 In theſe Caſes the Plaintiff, His Heirs, &c. may commence a 
uw Action within a Tear, and not after, ' | 


Vote, 2 That it is ſaid to be the Courſe of the Common Pleas to (4) 2 Vent. 
Declare in any Action, (eſpecially upon an Aſſumpſit or the like) up- 193, 193, 


on a Quare Clauſum fregit, as they do upon a Latitat in the King's 
F-nch. And therefore If One ſues out an Original, or takes out a 
Latitat in a Perſonal Action within the Time Limited by Statute, 
and upon his Latitat hath a Non eſt Inventus Returned by the She- 
if, and enters his Writ upon the Roll and Files it, tho' he doth not 
Declare againſt the Party within the Time Limited by the Statute, 
the Action ſhall be ſaid to be brought in Due Time. 


The King is not within theſe General Acts of Limitation, — nor Ec- & 1i Rep. 


defiaſticat Perſons for their Lands belonging to their Churches; 7+ 
For then by Colluſion They might Evade the Statutes made to Pro- 
hibit Their Alienations. 


An Action of Debt Grounded on the 2 Ed. 6. For not ſetting (/) 1 Saund. 


38. 


out of Tithes, or any Action Growing by Vertue of a Statute (being 3 1 


i Hecialty, is not within the 21 Fac. 1. chap. 16. The Like of A.- 
ſitranent under Hand and Seal of the Arbitrator, being a Shecialty. 

[See the 10 £7 11 V. 3. chap. 14. Concerning Limitation of Writs 
of Error under Fines, Recoveries, Judgments, Sc. and the 4 £9 5 
Ann, chap. 16, Concerning Claims and Entries to Avoid a Fine, or 
what ſhall be a ſufficient Entry, or Claim within the Statute of Li- 
mitations made the 21 Fac. 1. chap. 16. and Concerning Suits in the 
Aimiralty for Seamens Wages to be proſecuted within Six Years 
1 V. 3. chap. 3. Where the Plaintiff ſtaid by Privilege of Parliament 
hall not be barr'd by the Statute of Linntations.] 


By the Statute of the 4 £9 5 Ann. chap. 16. F any Perſon againſt 

woom Cauſe of Action for Seamens Wages, or for Treſpaſs, Detinne, 
Irover Replevin, Account, Caſe or Debt Grounded on Contract or Lend- 
ne without Specialty, or for Rent, or Aſſault, Menace, Battery, 
MWounding and Impriſonment, ſhall at any Time of ſuch Cauſe of Suit 
cerned, be beyond Sea, Then the Perſon entitled to ſuch Suit may 
103 an Action after the Return of ſuch Perſon, ſo as he brings the 
me within ſuch Time after the Return as is reſpectively Limited by the 
21 Jac, 1. chap. 16. | 


The former Statute of the 21 Fac. I. ſaved the Plaintiff's Right 
lere he was beyond Sea, but not where the Defendant was beyond 
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1 Inſt. 73. b. 
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2 Inſt. 39, 
40, 41. 

7 Rep. 20. 


(x) 1 Inſt. 
93 b. 
8 Rep. 48, 


49- 

(y) Finch, 
257. 

2 Inſt, 40. 


tutes that Limit the Time of. Proſecution to one or Two Years, Sir 


an Offence is Committed by Bare Words. [ See 4 Ann. chap. 8. where 


It is to be wiſhed that in * Criminal Caſes at the Suit of the Kin 
there was a Limitation of Titne for Proſecution ; eſpecially jn (300 
of Life and Death. [See the 7 V. 3. chap. 3. By which the Iyq q 
ment in High-Treafon in ſome Caſes, is to be found within Th. 
Years after the Offence committed. 1 Georg. chap. 5. Concerning Wh 
oters.] In Offences under Treaſon and Felony There are many St. 


Months, gg. A ſhort Limitation of Time is always neceſſary where 


Information for Words ſpoken muſt be given upon Oath within Ty 
Days and Proſecution be within Three. Months after Information 


- 


and Conviction muſt be by the Oath of Two Witneſſes.] 


whe 

II. A Writ (Breve, d Brevitate) in General is the King's Precept Wi N 
in Writing under Seal, Commanding ſomething to be done, or girim ! erſ 
Commiſſion to have 1t done. M Mil 
Writs are larger than Actions. Some are Grounded upon Riphts ha 
of Achion. Somie are in the Nature of Commiſſions, as Writs of Er. Ml ©" 
ror, Oyer and Terminer, Writs to Ele& Knights and Burgeſſes of Fou 
the Parliament, For Surety of the Good Behaviour or Peace, &. have 
Some Writs are Mandatory and Extrajudicial, as Ne Exeat Rey." 
no fine Licentid, Writs for calling One to be a Peer, To chooſe 2 fort 
Biſhop, To call one To be a Serjeant, Chief Juſtice, &*c. Some Writs il © 
are Patent or Cloſe. Patent (or Open) ready to be ſhew'd that the hon 
Sheriff, Sc. might take Notice thereof, Cloſe, as Writs Directed we 
into Ancient Demeſne, c. Froc 
Some Writs are Directed to the Sheriffs, or Coroners ; and in Spe- 110 
cial Caſes to the Party, as Writs of Prohibition, Ne Exeat Regnm; n j 
or to others, as to Judges Temporal or Eccleſiaſtical, £c. B 
But now of Writs Grounded upon Actions. a 
After the Action is fixed on for a Wrong done, or a Right De. . ip 
tain'd, ſuch a Writ muſt be taken out as is ſuitable to the Action. . 
For the Writ is Different from the Action, tho' they are often Con 0 1. 
founded. The Writ is to be Grounded upon the Action, and is the 5 
Means to bring the Plaintiff to his Right. Such a Writ is the King 8 
Precept in Writing under Seal iſſuing out of his Courts, whereb N r fu 
any Thing is Commanded to be done touching a Suit or Action Cont W. 
menced. But yet more particularly, A Writ is a Proceſs iſſuing cut 
of the Chancery, or other Courts, Commanding the Sheriff of the Brews 
County, Sc. to Summon or Attach a Perſon to Anſwer the Suit dd Corf, 


another. The Writ muſt be directed to the Sheriff, tho? It be for a 
Thing done in a Franchiſe. And he muſt ſend it to the Bailiff of the 
Franchiſe ; who ſhall ſerve it as a Servant to the Sheriff, and the She 
riff ſhall Return it. [See Of the Sheriff, Book-1. chap. 7. Of a Bal . j 
wick Tit. Franchiſes, Book 2. chap. 2.] 3 
Of Writs that are Grounded on Civil Actions, Some are Oiᷓ 
and ſome Judicial. Original, (of Great * Authority for the Proo 
of the Law in particular Caſes) which iſſue out of the Court 
Chancery in the King's Name, and are ſent to make a Defendant af: 


pear. Some are in the Præcipe Quod reddat, as Debt, by 
| | nu 


25 Laws. of. England. : 
due. £56, Some Quad Permittat, as for One to Uſe his Common, c. 
came Quod Faciat, as in an Action of Account, Covenant. A Precipe 

a Command to the Sheriff to Require the Defendant to do ſome- 

ching that the Plaintiff ſueth for, or to ſerve a Proceſs upon Him. A 

9 Fecerit Te Securum is That which Commandeth the firſt Proceſs 

to be ſerved immediately. * Here the Plaintiff in the Writ is fuppo- (=) In. 
ed to give Security by Pledges; but this is diſuſed. Writs original 27 4. 
ao may be in Appeals that Concern Life. [See 1 H. 5. chap. 5. 

Of Addition in Original Writs of Actions Perſonal, Appeals, &c. 

ind 2 Inſt. 665, ©. Judicial, which Iſſue out of the Court where 

the Original is Return'd, after the Suit is begun, or where the Cauſe 

Depends, and doth bear the Name of the Chief Juſtice of the Court 

whence they Iſſue. | 

Writs alſo according to the Nature of the Action are either «Real, (a) 2 Inft. 73. 

Perſonal or Mixt, Real, which touch the Poſſefſion, and are call'd 1 
Writs of Entry; or the Property, which are Writs of Right, Oc. 
But Theſe Real Writs, and the ſeveral Proceſſes thereon, as the 
Grand Cape, Petit Cape, Saver Default, Reſceit, View, Aid Prayer, 
ſuc her, &*c. are out of Uſe. For in moſt Caſes at this Day (as I 
have ſaid before) where the Entry 1s Lawful, Men chooſe to Reco- 
er Their Poſſeſſions by Ejefment. In Common Recoveries only the 
form of ſuch Real Actions is Preſerved. And ſometimes, tho' ſel- 
dom, There is a Writ of Dower or Formedon. But in the Grand Seſ- 
fon in Wales They proceed by ſuch Writs. The Remedy alſo By 
Writs of Aire, as Novel Deſſeiſin, Ic. and the ſeveral Forms and 
Proceedings relating to them are antiquated by the Common Uſe of 
Eectments inſtead thereof. So that an Aſſize is rarely brought un- 
leſs for the Recovery of the Poſſeſſion of Offices. Other Aſſizes, as 
for Commons, Ways, Nuſances, Sc. are turn'd (as hath been ſaid) 
into Actions of Treſpaſs, and Actions on the Caſe. Perſonal; which 
are Writs taken out for Debt or Damages, Sc. where the Plaintiff is 
o be reſtor'd to ſomething in the Perſonalty. Mixt 5 which are 
Lin that iſſue out for the Recovery of the Thing Demanded and 
amages. 

Note, 5 That the King's Writs are Ex Debito Juſtitiæ, and cannot (0 2 Ind. 40. 
te denied to the Subject; tho ſome are Ex Gratia, as Writs of Pro- 399: 523: 
ection, De Excommunicato Capiendo, &c. And it ought to be Re- en 
membred That It is Regularly True that no Man ſhall be puniſhed 
for ſuing of Writs in the King's Courts, he it of Right or Wrong. 

Writs Original and Fudicial, moſt neceſſary to be known, are theſe 
at are ſet down in Alphabetical Order. But Fitzbexbert's Natura 


brevium muſt be read azain and again, and upon all Occaſions 
Conſulted. 
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A. 


Aecedas ad Curiam lies to Remove Plaints in any other Court- (+) F. N. B. 
baron beſides the County-Court; and is directed to the Sheriff to make e .. 
iRecord of the ſaid Suit in Preſence of the Suitors of the ſaid Court, Law, v. 4cce- 

ord of the ſaid Suit in Preſence of the Suitors of the ſaid Court, Law, v. Acce- 
ad to certify it into the King's Court. 33 


Account 


lieth againſt Guardian in Socage, a Bailiff, or Receiver, (4) F. N. B. 


T 22ainſt One as Bailiff and Receiver. [Sec 4 H 5 Anne, chap. 16. J 1:6. 
e Ad 


\ 


rr * — 2 


(k) F. N. B. 


152. ö 


() F. N. B. 


31, 325 195» 
2 Inſt, 356, 
Oe. 


need not to be Twelve upon the Jury. 


be to the King or any other Perſons to Grant a Liberty, Fair or Mar. 
ket, Higb-way, c. [See the 8 & 9 V. 3. chap. 16.] or to Gran 
Lands, or Licence to Alienate in Mortmain, &c. 


Finch, 161. Granteth to another a Yearly Rent for Life, or for Years, or in Fee 
y out of his Lands, or out of his Coffers, to receive from his Perſon 

(and His Heirs if named) Yearly at a certain Day, when it is he. 

hind at the Day of Payment. [See Of Annuity, Book: 2. chap. 2. 


where One or His Anceſtors have Preſented a Clerk to the laſt Avoid. 


: - . 


Ad Quad Damnum is a Writ of Enquiry of What Damage it will 


 k Anmnity is a Writ which lieth for the Grantee where One 


 Aſſize of Darrein Freſentment (1. e. Ultime Preſentationis) lis 


ance of a Church, and a Stranger, upon the Death, Reſignation, &. 
of the Clerk, Preſents a Clerk to the ſame Church in Diſturbance 
of Him that Hath Right. [See Quare Impedit, Infra, and for the 
Meaning of an Aſſixe, Lit. 646. ] | 


(k) F. N. B. Aſſige of * Furis Utrum heth for a Parſon againſt a Layman, or 7 
1 . for a Layman againſt a Parſon, or for One Parſon againſt another; WM 1a; 
a Inſt. 407. for Lands and Tenements, whether they be Lay-Fee or Free-Alns Wl [Sec 
or Free-Alms of this Church or another. [See Weſt. 2. chap, 24. [ 

14 Ed. 3. chap. I7. | | : Jud 

()F.N.B ! Aſſige of Mortdanceſter (Afſiza Mortis Anteceſſoris) lieth where fist 
A 59. 4. One's immediate Anceſtor dies ſeiſed of Lands, and a Stranger I man 
Finch, 290. Abates, c. ; : chap 
(*) F. N. B. Aſſige of * Novel Diſſeiſin is a Real Writ for a Freeholder again t 
177. His Difſeiſor, whether of Land, Rent, &c. law? 
data it [Where Writs of Aſſize lie at Common Law or By Statite; & The 
Webb's Caſe, 8 Rep. 45, c.] and 

(n) Terms of * Attachment is to take One by his Body to Bring Him to Anlver, ' 
the Maw,% Ofc, Allo it iſſues for Contempt of the Court, or upon Affidavit for il i; pa 
not Obeying a Rule ot Order, & c. and the Perſon fo attached na 7 

be Examined upon Oath on Interrogatories. And if he is Acquittec # ( 

He ſhall be Diſcharged upon Motion to the Court. But if He a werd 

pears to be Guilty, He ſhall be Fined for His Contempt. In Infers Wi hall 

Courts There may go an Attachment againſt One's Goods to make Cour 

Him appear in a Perſonal Action. There is alſo a Foreign Attac k n 

ment which is an Attachment of the Goods of Foreigners within feat 

Liberty; or City, at the Suit of any within the Liberty, to wiv" (aſe 

a Foreigner oweth Money, Ec. S 07 

Further, There is a Writ of Attachment of Privilege at the dug hy, 

of a Clerk or Attorney of the Court, which is in the Nature of 2027 

Mas 3 bring a Defendant into Court. It will hold the Defendant , N. 

to Bail. | J ( 

() F. N. 3. Attaint heth againſt a Jury of Twelve Men after Judgment, wo Take 
105. 43, have given a Falſe Verdict in any Court of Record, that the Jud; fuß 
483. ment might be reverſed, [See Weſt. I. chap. 37. 34 Ed. 3. chap. 7 cal L 


9 Rich. 2. chap. 3. 32 H. 8. chap. 3.) The Plaintiff 1n the any 
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give no. more Evidence than was given at firſt. But the Defendant 
in 8 . 


Affirmance of the firſt Verdict may. | 

Huta Querela is for a Perſon who is like to be in Execution, (2) F. N. ;. 
or is actually in Execution, upon a Statute, Recognizance or Judg- Fach 488, 
ment, to ſet aſide the Execution, by ſuggeſting ſome juſt Cauſe ſince 499. 
the Judgment to Diſcharge Himſelf of the Execution; as Arbitra- 3 5 
went, Releaſe, Oc. This Writ ſhall Iſſue out of Chancery directed ; Rep. m3 

to the Juſtices of the King's Bench or Common Pleas, willing them 14. 

to Grant Summons to the Creditor to Appear before Them to An- 

ſwer the Complaint at a certain Day. 4 It lies not againſt the ( 3 In&t; 


King. 7 235 

B. 
r Beneficio Primo Eccleſiaſtico Habendo is a Writ Directed from (+) Res: 
the King to beſtow the Benefice that ſhall firſt fall in the 397 b. 


King's Gift, Above or under ſuch a Value, upon a particular 
Perſon. | 


C. 


Capias ad Reſpondendum 1s the next Writ to the Original in an 
Action of Debt, Oc. and is a Proceſs to Impriſon the Defendant: 
dee the 19 H. 7. chap. 9. 23 H. 8. chap. 14, &c. 
| Capias ad Satisfaciendum is a Judicial Writ for Execution after (/) : Init. 
judgment, to take the Body of a Man, and to Impriſon Him till Sa- 1 1 
tisfaction is made. It lay not at Common Law. But it is given in 39. 
many Caſes by Statutes. [See the 1 Fac. 1. chaps 13. 21 Fac, 1. 3. Rep. t, 
chap. 24. & g : | : F inch, 476. 
Capias Utlagatum is an Execution for Arreſting a Perſon Out- G Finch, 
law'd when he Refuſes to appear upon the Exigent. [See Exigent.] “. 
There is alſo a ſpecial Capias Utlagatum Againſt his Body, Lands 
and Goods, | 
_ * Capias pro Fine is when a Fine is impoſed for an Offence, and (% Finch, 
i payable to the King. [See the 5 C 6 V. s M. chap. 12.] * 
Capias in Withernam. [See Withernam, infra.] Ts 
* Certiorari is a Writ out of Chancery to an Inferior Court of Re- (#) F. N. B. 
word to Remove and certify the Record of a Cauſe, No Record p{ich, 443. 
ſhall be removed into the Common Pleas, or Indictment taken in the 
Country to the King's Bench immediately by a Certiorari; but firſt 
t muſt be certified into Chancery by a Surmiſe, and from thence 
lent by Mittimus into the Common Pleas or King's Bench, as the 
Caſe is. [See the 1 E9 2 Ph. £7 M. chap. 13. 21 Fac. 1. chap. 8. && 
Wap, 23. 12 Car. 2. chap. 23. 22 Car. 2. chap. 12. 3 4 . G M, 
ap, 10. 12. 4 & 5 W. e M. chap. 23. 5 V6 V. & M. chap.11. 
V. & M. chap. 6. 8 9 IW. 3. chap. 33. 1 Ann. chap. 18. 5 Ann. 
NI. 2, chap. 14. 5 Georg. chap. 15. 1 
) Cautione Admittenda is a Writ that lieth to a Biſhop (when one 6 F. N. B. 
ken by Force of the Writ de Excommunicato Capiendo offereth , 
luficient Pledges or Caution to Obey and ſubmit to the Ecclefiaſti- 627 2 
al Laws for the F ature) to admit the Caution and to Deliver Him. 
lt may be Directed to the Ordinary himſelf to Command him to be 
| D d d d delivered, 
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Book IV. 


(x) 2 Inft. 4 * Clerico Capto per Statutum Mercatorum, &c. is for the Delive 


(4) F. N. B. 


175. 
2 Inſt. 3, 4, 
625. 


(2) F. N. B. 


170. 


c) F. N. B. 
114. 
Finch, 446. 


(4) F. N. B. 
50. 


(Ce) F. N. B. 
163. 


F. N. E. 
251. E. 


(40 F. N. B. 
145. 


(kh) F. N. B. 
119. 

(i) F. N. B. 
9 * 5 
(1) F. N. B. 
171. 


(1) F. N. B. 


146, 147, 
170. 


(mn) F. N. E. 
138. 


delivered, which the Ordinary may do by Words. [See Excommu. 


mcato Capiendo and Deliberando, infra.) 


of a Clerk out of Priſon, who is Impriſon'd upon a Statute-Merchan; 
Cc. [See 13 Fd. 1.] 5 

* Clerici non Eligantur in Officium, &c. For a Clerk not to he 
choſen an Officer for his Lands; as Bailiff, Beadle, or in any ſuch 
like Office. And this Writ reciteth that by the Common Lay 
They ought not to be choſen. | 

+ Conge d Elire (Leave to Ele) is the King's Licence to a Dean 
and Chapter in the Time of Vacation to proceed to an Election of 2 
Biſhop. [See the 25 H. 8. chap. 20. ] 

* Conſpiracy is where Two Perſons at leaſt maliciouſly Conſpire t 
Indict any Perſon Falſly of Felony, Treſpaſs, & c. and the Perſon i; 
acquitted, Here the Perſon Indicted, after Acquittal, ſhall Have ; 
Writ of Conſpiracy. [See Of Conſpiracy, Book 3. chap. 3. 


4 Conſultation is to Return a Cauſe removed by Prohibition, to 


the Eccleſiaſtical Court, when the Judges find that That Court hath of t 
Juriſdiction, or that the Suggeſtion is Falſe or not Proved. It is in WM cer 
the Nature of a Procedendo. | See the 24 Ed. 1. 50 Ed. 3. chap, 4. belo 
and of a Procedendo and Prohibition, infra. | Thi 
e Coronatore Eligendo is directed to the Sheriff out of Chancery to Wl by t 
call together the Freeholders of the County to chooſe a New Coro- Wil the ] 
ner, and to Certify the ſame into Chancery. There is alſo a Writ De Day 
Coronatore Exonerando to Diſcharge him. And 
f Corpus cum Canſd iſſues out of the Chancery, where a Man lies WM » 7 
in Execution upon a Judgment for Debt, to Remove the Body and * 
the Record ip the King's Bench, &. there to lie until the Judgment ¶ Peco 
is ſatisfied. [See the 2 H. 5. chap. 2. 21 Fac. I. chap. 23. Debt 
Covenant lies upon a Covenant by Deed, | See Actions of Cote. 11 
nant, ſupra. | | ought 
cord! 
D. r 
(ate o 
Darrein Preſentment, [See Aſſize of, Oc. ] hend 
Hebt. [See Action of Debt, ſitbra.] o Macy 
i Deceit, [See Action of the Caſe, ſupra.] riſon 
k Decies Tantum lieth againſt a Juror who thkes Money of either tho! it 
Party to give his Verdict. And it lies azainſt all the Jurors, tho matio, 
They ſeverally take Money. It is call'd Decies Tantum, becauſe WM Erco 
the 45 is for Ten Times ſo much as was Taken. [See the / F, 
38 Ed. 3. chap. 12. ; 5 1 PLAY an Exc 
1 Dedimus Poteſtarem is a Writ to Commiſſion Private Perſons, WWCertif 
to do ſome Act in the Place of a Judge, as to take a Perſonal Anſwer Htsfed. 
to a Bill in Chancery, To Examine Witneſſes, G c. to Levy a Fine If th 
to take a Recovery, &c. [See 15 Ed. 2.] mt up 
m Detinue, See Action of Detinue, ſupra. , mand t 
Diſtringas is Directed to the Sheriff. c. commanding Him t0 Matter 
Diſtrain One for Debt to the King; or For his Appearance at a Di-WWDirce, 
Diſtringas Turatores is a Writ directed to the Sheriff commandiſe ate Pa 
Him to Diſtrain upon the Jury, and to Return Iſſues (Profits of thell Were it. 
Lands and Tenements) To appear; which cannot be ſaved upon NoWihop 


AppearanG urg. 
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appearance, but on Reaſonable Cauſe proved by Oath; [See 4 £9 5 
V. & M. chap. 24] _ | 

Dower, [See Right of Dower, infra.] | 

Dnces Tecum iſſues out of Chancery, Commanding one to appear 
ita Day in that Court, and to bring with him ſome Writing, Oe. 
hat is wanted, to be there inſpected. 

There is alſo Duces Tecum Licet Languidus, Directed to the 
Sheriff upon a Return That he cannot bring his Priſoner without 
Danger of Death: 


8 * 
is 


E. 
Ejectione Firme [See Aion By Ejectment, ſupra.] (=) F. N. P. 


EFlegit is a Writ Judicial, given by Statute, directed to the She- e N. 6, 
tiff where one hath gotten judgment for Debt and Damages, or up- 267. C. 
on a Recognizance, in any Court, Commanding him to Deliver to aft. 289. b. 
the Perſon Recovering all the Goods (Beaſts of the Plow Excepted) — 
of the Debtor, and half the Lands, Sc. if the Goods are not ſuffi- 395, 395. 
cent, upon which the Creditor ſhall hold the Motety of the Land Fog "Hehe 
belonging to him, until his whole Debt or Damages are ſatisfied. 

This muſt be done by an Enqueſt or Jury of twelve Men ſummon'd 
by the Sheriff, upon ſuch Land as the Defendant Had at the Time of 
the Judgment. But this Writ ought to be ſued within a Year and 
Day after the Judgment. | See Weſt. 2. chap. 18. 32 H. 8. chap. 5. 
And for the Expoſition of theſe Statutes, 1 Inſt. 289. b. 290. 4. 
2 Inſt. 394, 395, 396.) 7% SEE 

Error is to Redreſs a Falſe Judgment given in any Court of (p) F. N. E. 
Record, where the Court hath Power to hold Plea of any Sum in ach 2+ 
Debt or Treſpaſs above 40 5. IN Rees 

Eſſendi Quietum de Telonio is to Officers not to Grieve thoſe that (% F. N. E. 
ought to be Quit of the Payment of Toll in Fairs and Markets ac- *** 
cording to their Privilege, either by Charter or Preſcription. 

r Excommunicato Capiendo is Directed to the Sheriff upon Certifi- (-) E. N. B. 
ate of the Biſnop, Ec. under His Seal into the Chancery, to Appre- 5% *3-, 
hend a Perſon Denounced Excommunicated forty Days for Contu- © 7 
macy or Contempt to the Eccleſiaſtical Laws; and to commit him to 
Iron without Bail, until he Submits. The Certificate is Good, 
to jt comes from the Biſhop before Conſecration. For the Confir- 
mation gives him Juriſdiction. [Se the 5 Elix. chap. 23. And Of 
Excommunication, ſupra, chap. I. | 3 | 

| Excommunicato Deliberando is directed to the Biſhop To Deliver HY F. N. B. 
n Excommunicate Perſon upon his Submiſſion to the Church, upon 1 3 
certificate of the Biſhop into the Chancery, That the Church is Sa 
shed, and that He hath Abſolved Him. | 

If the Biſhop will not accept of his Caution, or Pledges to ſub- 
mt upon the King's Writ De Cantione Admittendd, or will not com- 
mand the Sheriff to Deliver him, or if the Excommunication is for a 
Matter that is not of Eccleſiaſtical Cognizance, This Writ ſhall be 
Directed to the Sheriff to Deliver him. And if an Excommuni- 
ate Party offers to perform a Sentence, and the Biſhop refuſes to Ac- 

"tit, and to Abſolve Him, The Party ſhall Have a Writ to the 


op requiring Him to Abſolve him. [See Cantione Admittendd, 


pra, | | 
D ddd 2 5 Ex- 
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of the Book IV. 
(t) Reg. 


9 * Excommunicato Recipiendo is to Remand a Perſon Excommum. 
F. N. B. 64. cated to Priſon, who hath been illegally Delivered from thence be. 
fore he has ſubmitted to the Church. 
% F. N. B. Executione Fudicii is Directed to a Judge of an Inferior Court 
of Record, or not of Record, to do Execution upon the Judgment 
or to Return ſome Reaſonable Cauſe wherefore he delays the Exec. 
tion. [See of Execution infra. o ph 

Exigent lieth where the Defendant in an Action Perſonal cannot he 
found. It is directed to the Sheriff to Proclaim and call the Defen. 
dant Five County Pays, one after another, Exa#ing and Requirins 
Him to Appear upon Pain of Outlawry, or to be out of the Pro. 
tection of the King and his Laws. The Judgment of Outlayr 

is to be Pronounc'd by the Coroner, on the Fifth County Day. ( Sce 

31 Els, chap. 3. | 
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(% F. N. B. *Extent is Directed to the Sheriff to Seiſe and Value Lands and 

4 Rep. 6), Goods, to the utmoſt Extent; If One that is bound to the King by 
Specialty, or to others by Statute, Recognizance, & c. hath forfeited 
it, ſo that by the Yearly Rent the Creditor may be paid His Debt. 
Upon this the Creditor may ſue a Writ to the Sheriff out of the 
Chancery to Deliver him the Lands and Goods to the Value of the 
Debt; which is call'd a Liberate. | For Extents By Elegit, Statute- 
Merchant or Staple, &c. See Weſtm. 2. chap. 18. Stat. de Aton-Pur- 
nel de Mercatoribus, 23 H. 8. chap. 6. 32 H. 8. chap. 5. 

| 

E. N. B. » Falſe Impriſonment is brought for Impriſoning One without Cauſe, 

N or for unlawfully Detaining Him without Legal Proceſs. 

(YF. N. 3. * Falſe Fudgment is to Correct Judgment given in a Court not of 

. Record. oy 

(*)F.N.B * Fieri Facias is directed to the Sheriff, where one hath Recovered 

1 in an Action of Debt or Damage in the King's Court, to Command 

n 49% him to Levy the Debt or Damages of the Goods and Chattels of the 
Perſon againſt whom the Recovery was Had. It may be brought at 
any Time within a Year and a Day after Judgment. [See Weſim. 2. 
chap. 18. Scire Facias and Execution, infra. 

(F. N. B. 4 Forcible Entry lies where Ore is ſeiſed of a Freehold, and! 


* thereof Diſſeiſed, or put out of his Lands or Tenements, with Force; 
or if he is Diſſeiſed Peaceably, and afterwards the Diſſeiſor doth keep 
and detain the ſame with Force. [See the 8 H. 6. chap. . 


(5) 10 N. B. Formedon (De Forma Donationis, becauſe the Writ doth com- 
219 Bc. prehend the Form of the Gift) is of Three Sorts. (vis. Formedon 


I Inft. 326. b. in the Deſcender, Remainder and Reverter. Formedon in Deſcender 18 

* for the Iſſue in Tail, which claims by Diſcent per Formam Dont. It 
is the Higheſt Writ that a Tenant in Tail can Have. [See eſt. 2: 
chap. 1.) A Formedon 1n Remainder 1s for Him 1n Remainder, His 
Heirs and Aſſigns, after the Determination of the Eſtate-tail. F 
don in Reverter lieth for Him in the Reverſion, or his Heirs or A 
ſigns, after the Eſtate in Tail is ſpent. 


H. 


Habeas Corpus lies where One 1s indicted of a Treſpaſs before (e) F. N. B. 
uſtices of the Peace, or in a Court of any Franchiſe, and is Impri- 259. k. 
ſon'd for the ſame, and hath Offer'd ſufficient Bail, and it is Refuſed 55 6155 
where Bailablez or where a Debtor 1s arreſted in an inferior Court Terms of the 
and in Priſon. This Writ may Remove his Body and the Cauſe from = 72 
the Inferior Court to be tried at Common Law in a Superior Court. | 
Thus It is when one is impriſoned according to Law, [See the 43 
Eliz. chap. 5- 21 Fac. I. chap. 23. 31 Car. 2. chap. 2.] 

4 Habeas Corpora is to bring in a Jury, or ſo many of Them as (a) Terms of 
Refuſe to Come upon the Venire facias, for the Trial of a Cauſe at the Law. J. 
ſue. | 
| Habere Facias Seiſinam is directed to the Sheriff to Give Seiſin in (q) F. N. B. 
Land of Freehold Recovered in the King's Courts. = 


Habere Facias Poſſeſſionem is directed to the Sheriff to Give Poſſeſ- Li; v. Hed 


fon of a Term for Years Recovered in the King's Courts, as in Eject- Pac, Self 
inch, 470. 


ment. Z t 
f Homine Replegiando is to Bail One out of Priſon, except in (/ F. N. B. 


Caſes of Treaſon, Murder, Outlawry, Excommunication, &*c. [See 65, 67. 
Weſt, 1. chap. 15. 2 Inſt. 185, 186, 187, &c. 3 Car. 1. and of Bail, 


chap. 5. poſt. ] 
| F 


: Idiota Inquirendo vel Examinando is directed to the Sheriff Re- (+) F. N. B. 
quiring Him to call before Him the Party repreſented to be an Ideot, 232, 233. 
and to Examine him, and alſo to enquire by a Jury whether he is 
of ſufficient Underſtanding to Manage his own Lands, and to Certify. 
the ſame into Chancery. But he may be Examin'd before the Lord 
Chancellor, Sc. And If it doth not appear That he is an Ideot, The 


Inquiſition of the Sheriff may be ſet aſide. 
Indicauit lieth for the Patron of the Defendant, where One % F. N. E. 


Parſon ſueth another Parſon in the Spiritual Court for Tithes, which „ 
Amount to a Fourth Part of the Ad vowſon of the Tithes. It 1s a 452 


| Writ of Prohibition directed to the Eccleſiaſtical Judge not to pro- 1.208: 2.43. 4. 


ceed, For in this Caſe the Cauſe belongs to the Temporal Courts, 365. 
becauſe the Patron of the Clerk Defendant ſhall loſe the Benefit of 
His Advowſon, loſing the Profits of the Church, if the Clerk of the 
Plaintiff ſhall Recover. | 

The Indicavit then is always between Four Perſons, (vis. ) Two 
Patrons and two Clerks. One claimeth to hold of the Advowſon 
of One Patron, the other of the Other Patron. This Writ is ſet at a 
Fourth Part by Articuli Cleri or the ꝙ Ed. 2. chap, 2. whereas before 
It might have iſſued for any Value before the Statute. And ſo it is 


now 1n the Caſe of the King. | 
Hjunction Generally iſſues out of Chancery or the Exchequer to (i Welt's 


! ; . 1 - . mb. 2. pt. 
day Proceedings in the Temporal Courts, and ſometimes in the Spi- $99; 2- Pt. 


tual Courts, upon Suggeſtion that if the Rigour of the Law takes ines in Chan- 
„Sekt. 25. 


Place, It is againſt Equity and Conſcience. Sometimes it is granted ©” 
n Chancery or the Exchequer to Quiet a Poſſeſſion. | 
Juris 
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Juri: Utrum See of A//ize of Turls Utrum ee! | 
* Fuſtices is directed to the Sheriff to do Juſtice in a Cauſe above 
40 5. in the County-Court, of which he hath not Cognizance by h; 

B. 119. 4 . J his 

2 Inſt. 312. Ordinary Power; the Court above having ſuch Confidence in the 

Terms of the Sheriff, that no Return is 4 of this Writ. It is in the Nature 


Law v. u- . . 
3 Commiſſion to the Sheriff. 


(k) F. N. B. 
117. C. 152. 


L. 


(Terms of ! Latitat is to call One Originally into the King's Bench to An. 
the Law, v. ſwer in a Perſonal Action. It hath its Name from a Suppoſition that 


Hatitat. One cannot be found in the County of Middleſex, but that he };4;, 
Himſelf in ſome other County, as appears by Return of the She- 
riff of the County, Therefore this Writ is directed to the Sheriff gf 
That County to apprehend Him there. _ 

( F. N. 8B. * Levari Facias is directed to the Sheriff for Levying or Colleg- 

265. ing of a Sum of Money upon the Rents, Corn and other pxeſent Pro- 


Finch, 471. fe Land, and the Goods and Chattels of him that hath For 


feited a Recognizance. This Writ 1s given by the Common Law 
before the Statute of Weſ?, 2. chap. 18. gave the Elegit. The Fieri 
Facias 1s to Levy Execution of the Goods and Chattels only. [See 
Of Execution, infra. | 


( Termsof * Liberate iſſues out of Chancery directed to the Gaoler for the 
the taw2 v Delivery of a Priſoner that hath put in Bail for His Appearance, It 


alſo lies to the Sheriff for the Delivery of Lands and Goods taken up- 
(00 4 Inſt. 116. on a Forfeiture of a Recognizance. | See Extent.] » And it lies 
likewiſe for the Payment of an Yearly Penſion or Sum of Money 
Granted under the Great Seal, being directed to the Lord Treaſurer, 
Chamberlains, Barons of the Exchequer or Clerk of the Hamper, Ge. 


(p)F.N.B. 2 Libertatibus Allocandis is a Writ that lies to the Juſtices, con- 
229. 281. Manding Them to allow a Liberty, upon Claim and Plea of the 
en | 
M. 
(4) 2 Inft. 4. 7 Mandamus is ſent by the King To the Head of a Collage [See 
185 „ 1 Georg. chap. 13. ] or other Corporation, Requiring them to Adu 
18,19. or Reſtore ſome Perſon into their Society, into an Office, Oc. Allo 
To a Biſhop or Archdeacon To Swear a Church-warden, an Execu— 
tor or Adminiſtrator ; To a Rector Vicar or Church-warden to he- 
ſtore a Sexton, c. [See 9 Ann. chap. 20. To Render the Proceed- 
ings upon Writs of Mandamus more effectual.] It iſſues out of the 
(F. N. B. King's Bench only. 


225. r Melins Inquirendum is a Writ that lieth for a Second 1:91") 
Tenne where a Partial Dealing is Suſpected. 5929 5 
lius Inquirend, 1 Mittimns is for Removing and Transferring of Records from 
8 Rep. 168, One Court to another; and ſometimes by Certiorari into Chance!) 
and from thence by a Mittimus into another Court. But the 
692. Lord Chancellor may Deliver ſuch Record with his own Hands, | 
> He pleaſes. | | My 
A Mittimus is alſo uſed for a“ Precept to a Gaoler, to Recen 


and keep ſafe an Offender ſent to Priſon. * 


445. 

(t) F. N. B. 
22. E. 

u) 2 Inſt. 52. 


991, 592. 
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* Monſtraverunt lies for Tenants in Ancient Demeſne who Hold () F. N. B. 
by Free Charter, not by Copy, & c. when they are Diſtrained to do 4 int. 269. 
anto their Lords other Services and Cuſtoms than They, or Their 
Anceſtors, uſed to do. It is direQed to the Sheriff to charge the Lord 
that he do not Diſtrain Them for ſuch Unuſual Services, &c. It lies 
alſo when the Tenants are Diſtrain'd for the Payment of Toll, Ce. 
contrary to their Liberty. | See 49 Ed. 3. chap. 22.] 


N. 


Ne Admittas is to be directed to the Biſhop, for the Plaintiff or ( F. N. 8. 
Defendant, where a Quare Impedit or Aſise of Darrein Preſentment 37: 
. 5 © . . * inch, 458. 
is Depending, when either Party Fears that the Biſhop will admit the 6 Rep: 61,62. 


| Other's Clerk. It ought to be brought within Six Calender Months 


after the Avoidance, otherwiſe the Biſhop may preſent by Lapſe. 

Ne Exeat Regnum (or Regno) is to Inhibit one from going in- F. N. E. 
to Foreign Parts without the King's Licence. It may be directed to 85. 
the Sheriff to make the Party find Surety that he will not Depart, or 
ele To Commit him to Priſon; or it may be directed to the Party 
Himſelf; and if he goes he may be Fined. [See 3 Inſt. 178, 179, 180. 
where Obſerve, That it is ſaid, That Kingdoms under ſeveral Kings 
are Sanctuaries for Fugitive Subjects, &c. 

Nifs Prius [See Of the Court of Afſizes, chap. 1. ante.] 

Non Omittas Propter Aliquam Libertatem is directed to the Sheriff (a) F. N. B. 
(where the Bailiff of a Liberty Refuſes or Neglects to ſerve a Writ) 9% 7+ 5 
to Enter into the Franchiſe and Execute the King's Proceſs Himſelf, es 
or by His Officer. Before this Writ is Granted the Sheriff muſt 
Return That he hath ſent to the Bailiff, and that He Hath not 
ſerved the Writ, But for Diſpatch, The Uſual Practice is to 
ſend a Non Omittas with a Capias or Latitat. [See Of a Bailiwick, 

Tit. Franchiſes, Book 2. chap. 2. 

Non Ponendis in Aſſiſis & Furatis is Granted for the Freeing (+) F. N. B. 
me Perſons from being Put upon Juries. It is founded upon Weſt. 2. 3. 5 
cap, 38. Artic. ſuper Chartas, chap. 9. [But ſee the 4 £9 5. V. & MI. 447, 448. 
(ap, 24. where Oath is to be made, That the Suggeſtion is True; 
and Marlbr. chap. 14. or the 52 H. 3. chap. 14. as alſo 2 Inſt. 130. 

When One that hath a Charter of Exemption may ſue the Sheriff for 
Returning him.] 


Novel Diſſeiſin. | See Aſſige of Novel Diſſeiſin, ſupra.) 


O. 
yer and Terminer. [See Of the Court of Aſſrzes, chap. 1. ante.} 
F. 


Tartitione Facienda is to give Every One a Part, where Two (0 F. N. B. 


* More Perſons hold Lands and Tenements as Joyntenants, Tenants TREE... 5 


n Common, Co- parceners, and one or more of them refuſe to joyn 166. a. fab. 


5 [See 31 H. 8. chap. 1. 32 H. 8. chap. 32.8 &. 9 M. 3. [91% 199 
£18 3 


4 . 2 185 | | . 1 
Lone is a Writ whereby a Cavſe depending in the County- (4) F. N. E. 
"wt, or other Inferior Court, is removed into the Common Pleas. Finch, AR 


and 2 Inſt. 339. 
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and ſometimes into the King's Bench. As when a Replevin is de. 
nding by Writ out of Chancery, The Plaintiff or Defendant my 

Remove the Plea by Pone. The Plaintiff without Cauſe, and the 
Defendant with Cauſe. ene 

A Writ willing the Sheriff (on the Plaintiff's putting in Sureties to 

proſecute, being a Thing merely ſuppoſed) to Summon the Defer. 

duant to Appear and to Anſwer the Plaintiff's Suit, 1s alſo call'd , 

Pone, from the Words in the Writ, (vis. Si A fecerit Te Securum 

c. Pone B. Ec. 5 


(0E. N. B. * Ponendum Sigillum Ad Exceptionem is to Require Juſtices tg 


1 put their Seals to Exceptions made in Writing by the Plaintiff or De. 
428. fendant againſt the Evidence, Challenge to a Juror, Verdict or other 
e before the ſaid Juſtices. [See Weſt. 2. or 13 Ed. 1, 
chap. 31. 
fk [ See Book 3. chap. 3.] | 
CF) 2 Inſt. Privilege lies for an Officer of the Courts at Weſtminſter, that is Fm 
BEA: ſued 1n any other Court than where he attends, to Remove the 1 
Hob. 177. Cauſe to His own Court. An Attorney, &c. being Executor, or Ad- Ir: 
miniſtrator, ſhall not ſue, or be ſued as a Privileg'd Perſon. {% wit! 
18 Ed. 3. Stat. 5. and Of Privilege, Book 2. chap. 5. F. 12.] . la 
(x) 5Rep.63- 4 Procedendo is to ſend down a Cauſe (call'd from an Inferior dun 
n fon Court to a Superior Court, as the Chancery, King's Bench, c. by by þ 
Oc. Writ of Privilege, Certiorari, Habeas Corpus, Sc.) to proceed upon 


it; It not appearing to the Higher Court that the Suggeſtion is fuf. 
ficiently proved. | See 21 Fac. 1. chap 23.] This is a Procedendo 
in Loquela. 

But there is a Procedendo ad Fudicium, where the Judges of any 
| Court delay the Party, Plaintiff or Defendant, and will not give 

Judgment for him, when they ought to do it. | 

0 F. N., B. + Pyohibition iſſues out of the Chancery, King's Bench or Common 
| 2 5 Pleas, to Forbid a Judge, Sc. in the Spiritual Court, Adnirahh, 
4 Rep. 127. Court of Chivalry, &c. to Proceed in a Cauſe that belongs to the 


| aP Common-Law-Courts, or that belongs not to their Juriſdiction, tho 


601, Ge. the Courts at Law can give no Remedy; Or it may Forbid a Judge 2 1 

3 Finch, 450, of any Temporal Court to Proceed in a Cauſe depending before Him, Mo 
F. N. B. 3. Upon Suggeſtion that the Cognizance of the Cauſe does not belongto . 
| Him. The King's Courts, that may award Prohibitions, being in Thi 
; formed by Plaintiff or Defendant, or by any Stranger, That an) "was 
| Court Temporal or Eccleſiaſtical do Hold Plea where They have f oo 
[| () 2Inſt.Goz, Juriſdiction, may lawfully Prohibit that Court, as well after Judg = 
| 85 ment and Execution as before. And if the Judge of the Inſeraſ , c 
| ; Court, or the Party, proceeds notwithſtanding a Prohibition, An At Advo 
tachment may be had againſt Them, or an Action of the Caſe wil «Ls 
lie againſt Them. But upon a Prohibition in the Spiritual Court gl ©, c 

Party may appear, and take a Declaration upon the Suggeſtion, i Preh 
go to Trial. And if thereupon It be found Againſt the Plaintiff in ti to . 
Prohibition, A Writ of Conſultation will be awarded with Coſts. S ont ef 

8 & 9. 3 chap. 10.] | r 

In a Suggeſtion for a Prohibition to the Eccleſiaſtical Court " WF; © 
Cauſe of Tithes and other Spiritual Profits, the Suggeſtion muſt b q 4: 
proved to the Court by Two ſufficient Witneſſes within Six Monty 7 
: after ſuch Prohibition Granted ; provided the Suggeſtion does fo Ninſt 


contain a Negative. See the 2 & 3 El. 6. chap. 13. and 2 Ju. =_ 
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An! Inhibition 15 commonly iſſued forth but of 2 Higher Court-Ch ri- 
ſtian to an Inferior Court-Chriſtian, To ſtop Proceedings; and is in 
the Nature of a Prohibition. [See Star. De Circumſpette Agatis, 
13 = * * 1 chap. 1. 9 Ed. 2. 45 Ed. 3. chap. 3. 2 Inſt, 601. 
to 618. 50 3. ; ; | 
& Proprietate Probanda is to enquire before the Sheriff of the Pro- () F. N. B. 
perty of Goods diſtrained, when the Defendant claimeth Property 1. 
upon a Replevin ſued. 1 | Plach, Trot 
Protection cum Clauſula Volumus is an Immunity given by the (ö) F. N. B. 
King to a Perſon in his Service to be free againſt Suits of Law for one 1885 
Year; and ſo from Year to Year, Thus the King may grant a Pro- a. "TYM 
tection to his Debtor, that he be not ſued till the King is paid his 131-44 b. 
Debt. [See the 25 Ed. 3. chap. 19.] There are many Sorts of Pro- 
tections; but they are rarely uſed ; being often ouſted by Act of Par- 
lament in perſonal Actions. [But ſee the 12 & 13 V. 3. chap, 3. Of 
Privilege of Parliament, Sc.] | 
" Proviſo is where the Plaintiff forbears to bring his Cauſe to (%) Terms et 
Trial, and the Defendant takes a Venire fucias directed to the Jury 55. ok oh 
with this Clauſe, (vis) Proviſo Quod, &. Provided That if the 2 570 
Plaintiff taketh out any Writ to that Purpoſe, The Sheriff ſhould 
dummon but one Jury upon them both. This is call'd going to Trial 


by Proviſo. 


Q 
Quare Impedit lies when One is diſturbed by another in His (0 F. N. B. 
Right of Ad vowſon to preſent a Clerk to a Church when it is void. 8 85 
It differeth from a Darrein Preſentment, becauſe that lies where a. & b. a 
One and his Anceſtors formerly preſented 3 [See Aſſize of Darrein 1 3565 
breſent ment, ſupra.) whereas a Quare Impedit lies alſo for a Pur- 
chaſer, [See Weſt. 2. chap. 5. and for the Expoſition of this Act, 2 Int. 
336. Oc. Alſo 7 Ann. chap. 18. And ſee of an Advowſon, Book 2: 
chap. 2. And of an Action of Quare Impedit, ſupra] 
Quare Incumbravit heth after a Recovery in a Quare Impedit (o) F.N.B.48. 
or Altize of Darrein Preſentment, againſt a Biſhop, who within Six Terms of the 
Wh Months after the Death of the Incumbent admitteth a Clerk to the rcuntrevir. 
benefice, notwithſtanding the Writ of Ne admittas ſerved on Him. 
This Writ may be brought after the Six Months. If the Biſhop doth 
Incumber the Church before a Ne admittas, then the Party ſhall 
have a Quare Impedit ; For the Ordinary can have no Notice till the 
Ne admittas.. A Quare Incumbravit lieth always hanging the Plea. 
? Ouare non admiſit is where One hath Recovered in a Plea of (5) F. N. B. j. 
Advowſon, and the Biſhop will not admit his Clerk upon Pretence 
of Lapſe, Oe. | | 
! Quo Minus lies for the King's Farmer or Debtor in the Court of (% Terms of 
Exchequer, becauſe by the Detaining of His Debt He is the Jeſs able 1 ad. A 
o pay the King. This Writ goes into Wales, as well as the Supa 
out of the Office of Pleas. > 
" Quo Warranto lieth againſt any Perſon or Corporation that U- (r) 2 Int. 
ſurps any Franchiſe or Liberty againſt the King. [See the 18 Ed. 1. 2 — 
9 Ann, chap. 20. : | 3 EEE 
/ Note, That in a Quo Warranto only Final Judgment is given a- 7721 1 
zunſt the King, or for the King: But there 1s a Salvo Fure porn «cs 
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(t) F. N. B. 
Ti, 72. 


(u) F. N. B. 70. 
2 Inſt. 339. 


(F. N. B. 68. 
1 Inſt, 145. b. 


(YF. N. B. 


101, 102. 


Finch, 459. 


(2) F. N. B. 
169. 

1 Roll. Abr. 
880,88 1,882. 
(a) F. N. B. 74. 
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King to ſave any other Title than that adjudged in a Quo wary, 
[See 2 Inſt. 493, 496, 497, Oc. for the Expoſition of Satitim h. 
Quo warranto, or 18 Ed. 1.] LIES 7 77 


n. 
* Recaption- is to Recover Damages for Him whoſe Goods being 
diſtrain'd for Rent, Services, c. (but not for Damage-feafant upon 
a New Treſpaſs) are diſtrained again for the fame Thing, hanging 


the Plea in the County- Court, or before the Juſtices. ['See 47 Ed.; 0 
chap. 7. 9 H. 6. chap. . ; | 
_ # Recordare Facias Loquelam (call'd a Refalo by contracting it in. Ri 
to the initial Words) is to command the Sheriff to make a Record of pl 
the Proceedings in the County-Court, £c, by Writ or without Writ br 
and to ſend it up to the King's Bench or Common Pleas. It is in = 
the Nature of a Certiorari. The Plaintiff may remove the Plaint cb, 
in the County without Cauſe, but the Defendant cannot remove jt | 
without Cauſe ſhewn in the Writ, as upon a Plea of Freehold, . he 
But if the Plaint is in another Court, neither the Plaintiff or Defen. MI ten 
dant can remove it without Cauſe. [See Accedas ad Curiam, Certiorari, dn 
and Pone, ſupra. | | 
Recordo & Proceſſu mittendis for a Record and the whole Proceed- of 
ings in a Cauſe out of an Inferior Court into an Higher Court « MI A 
Weſtminſter, &*c. | {ue 
Re-extent is a Second Extent upon Lands or Tenements, upon Wh 
Complaint that the former Extent was partially. made, Ac. (See Ex- A 
tent, ſupra. ; : | m 
* Replevin. | See Action by Replevin, ſupra. ; 
There is alſo a Writ call'd Secunda Deliberatione, which is a &. 
cond Writ of Replevin, granted where Cattle or Goods are diſtrained 
and afterwards Replevied; yet by Reaſon of ſome Default in the 8 
Party that took out the Replevin, the Cattle are adjudged to Him | 3 
that diſtrained them; fo that this Writ heth for the Replevying the 7 
fame again, upon Giving Security to re-deliver them, if the Diſtreß J 1. 
is Juſtitied. | NG 55 d 
Reſcous lieth where one doth diſtrain for Rent, Services, Da- e. | 
maze-feaſant, and as He 1s driving the Cattle towards the Pound, os 
another reſcues them, or taketh them from Him before they are 18 
impounded. [See Of Replevin and Reſcous, Book 2. chap. 2. g * 
* Keſtitutione Temporalium is directed to the Sheriff to reſtore the the þ 
Temporalties, or the Barony, to a Biſhop Ele&ed and Confirm'd. 8 
2 Returno Habendo is where Cattle are Diſtrain'd and Replevied, wee 
and the Perſon that took the Diſtreſs juſtifies the Taking, and prove 10 
it to be Lawful, upon which the Cattle are to be Return d' 055 
Him. This alſo lies when the Plaint is Removed by Recordare ir. 2 
to the King's Bench, or Common Pleas, and He whoſe Cattle att cgi 
diſtrain'd makes Default, and doth not proſecute his Suit. [S* Lp 


(5) 1 Tuff, 
158. b, 


ſon, Right of Dower, c. 


| Real Actions to Recover not only the Polteſſion, as in other Wit, 


Weſtm. 2. chap. 2. | 
FR, (r a Writ of Right) is a Writ: of the Higheſt Nature!" Debat 


but the Property. It hath the moſt aſſured and Final Judgment 
The Writs of Right are Right Patent, Right Cloſe, Right of Adv 


Right 


Ch 4. Iams of, England. $73 


Right © Patent lies only for him that hath a Fee-fimple in the () F. N. B. 
Lands or Tenements ſued for (not in a Rent-Charge, Common, c.) Hue . 
zzainſt Tenant of the Freehold at leaſt. ; 

Right © Cloſe where one holds Lands and Tenements by Charter (4) F. N. B. i. 
in ancient Demeſne, in Eee-ſimple, Fee-tail or for Term of Life, 4 luft. 269. 
or in Dower, and is diſſeiſed. It is directed to the Bailiff of the 
King's Manors, or to the Lord of ancient Demeſne, If the Manor is 
in the Hands of a Subject, commanding Him to do Right in his 
Court. [See 11 H. 4. chap. 34. ; | 

Right of Advowſon lies only for Him that hath an Eſtate, or () F. N. f. 
Right of Eſtate, in the Advowſon to Him and His Heirs in Fee-ſim- 35 
ple; and is diſturbed to preſent upon an Avoidance; having not 
brought any Action of Qrare Impedit or Darrein Preſentment with- 
in Six _ [See 4 Ed. 3. chap. 18. and of an Advowſon, Book 2. 
chap. 2. 

f Right of Dower lies where a Woman hath receiv'd only Part of Cf AS N. E. 
her Dower, and demands the Reſidue againſt the ſame Tenant in the 71. 52. b 
fame Town, ſhewing the Writ to Recover ſuch Reſidue. It ſhall be 33. a. 38: b. 
directed to the Heir of the Husband, or to his Guardian. * 

Dower Unde nihil Habet is where the Wife hath receiv'd no Part 
of it; as where a Man having Lands or Tenements hath made no 
Aſſurance of any Part thereof to His Wife, ſo that ſhe is driven to 
ſue for Her Thirds againſt the Heir or His Guardian. [See the 20 . 3. 
chap. 1. 1 Inſt. 32. b. 33. 4. 38. b. 39. a. Ic. Of an Eftate in Dower, 

Book 2. chap. I. 

There are other Writs of Right in their Nature, as De Rationa- 

bili parte, and Ne injuſte vexes, but now of little or no Uſe. 


8. 


Seandalum Magnatum is a Writ to Recover Damages for ſcanda- 
liaing of a Peer. [See of the Nobility, Mc. Book 1. chap. 4. | 
! Seire Facias is to call one to ſhew Cauſe why Execution of a C . 
judgment ſhould not be made out, or if he can ſay any Thing in Finch, 75 
Bar of Execution. It is not to be granted till a Year and a Day after 
the Judgment. [See Of Scite Facias Tit. Execution, infra.] It is in 
tie Nature of an Action, becauſe the Defendant may plead to it. 
(See Weſt. 2. chap. 45. ] Within a Year Execution may be by Capias 
ad Satisfaciendum, Fieri Facias, and Elegit. * It lies not againft () 3 Ia. 
the Ki ng. 235, 236. 
L rc is the fame with the Excommunicato Capiendo ; tho? 
tne Ordinary's Certificate into Chancery is ſometimes fo call'd. Sig- 
nfcavit is an Emphatical Word in the Writ. [See Excommunicato 
Capiendo. | | 
' Spoliation, (a Way of Suing, but not mention'd as a Writ in the O F. N. B. 
Regiſter) lieth for one Incumbent againſt another Incumbent in the?“ 37 
Spiritual Court, where the Right of the Patronage does not come in 
Debate; as where a Parſon is made a Biſhop, and has a Diſpenſation 
to hold his Benetice, 49 the Patron Preſents another Incumbent. 
Here the Biſhop ſhall have a Spoliation againſt the New Incum- 
ent, Se. 


Eeee 2 Sub- 


(k) F. N. B. 


Finch, 453. 
(1) F. N. B. 


50. P. 81, 82. for taking Surety of the Peace when one is in Danger of being hurt 


(m) F. N. B. 
A 


4. A. 
Finch, 444. 
60 F. N. B. 


(00 F. N. B. 


(Pp) 3 Inſt. 


(4 F. N. E. 
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Sub pana is the leading Proceſs in a Court of Equity to call per. 
| Tons to appear in that Court. [See Of the Court of Chancery. chay, 1 
ſupra.] tre MCT n e 
There is alſo a Sh made Uſe of in the Court of Exchequer 
0 — Office of Pleas. [See Of the Court of Exchequer, chap, 1, 
| upr a; 0 * b 
Super ſedeas may go in ſeveral Caſes. But in General it i, , 
Writ to ſtay further Proceedings in a Suit, £9c. 
! Supplicavit iſſues out of Chancery directed to the Sheriff . 


in his Body or Goods. 
Sur Diſſeiſin in le Poſt is uſed for paſſing Common Recoveries, 


T. 


De Telonis Eſſendi Quietum. [See Eſſendi Qnietum, c. 

Teſtatum lieth where a Defendant in a Perſonal Action cannot be 
arreſted upon a Capias in the County wherein the Action was laid; 
and therefore upon Teſtifying or Returning Non eſt Inventus by the 
Sheriff, This Writ fhall be ſent 1nto another County, where ſuch Per- 
fon is thought to be. { See Latitat, ſipra.] 

* Tolt is for the Plaintiff to remove a Cauſe depending in a 
Court-Baron into the County-Court. | 

* Treſpaſs lies for every Moment of Treſpaſs done, either directly 
to the Sheriff to end the Matter in the County-Court, or Returnable 
in the King's Bench or Common Pleas. The Words Vi & Arnis 
ſhall be in the Returnable Writs, but not in the Former. But in 
Writs of Treſpaſs upon the Caſe thoſe Words muſt not be inſerted, 
tho' Returnable in the King's Bench or Common Pleas. 


V. 


Venditioni Exponas is a Judicial Writ directed to the Sheriff, Re- 
quiring Him to Sell the Goods which He had formerly levied to {a 
tisfy the Judgment. 

Venire Facias lies to the Sheriff to cauſe a Jury to appear, when 
a Cauſe is brought to Iffue. [See the 35 H. 8. chap. 5. 4 & 5 Am. 
chap. 16.) It is alſo the Common Proceſs upon any Preſentment, 
not being Felony., where no Proceſs is ſpecially appointed by Statute, 

Ventre Inſpiciendo is a Writ to ſearch a Woman that ſays fhe & 
with Child, and thereby withholdeth Lands from the next Hei. 
The Trial thereof is by a Jury af Women. 

i Laica Removenda is directed to the Sheriff to Remove all 
Lay Force where Two Perſons contend for a Church, and one df 
Them enters into it with a Number of Laymen and Holdeth out the 
Other Yi & Armis. But the Sheriff ought not to remove the ? In 
cumbent out of the Church, whether He 1s there by Right or Wrong 
{But See 5 Rich. 2. chap. 2. 


W. 


2 Waſte [See Of Waſte, Book 2. chap. 4. and Of Actions of ae 
ſupra.] | 1 
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A Writ of Eftrepement is a Prohibition of Waſte in Real Actions. (r) F. N. B. 
{[Withernam is directed to the Sheriff for the Taking of as many OF N. B 
Beaſts or Goods of the Party, when Cattle Diſtrained are Drove by 68, 9. 
Him out of the County, or into an unknown Place, &c. fo that the + 
Sheriff cannot make Deliverance of Them upon a Replevin, Oc. 
[See Weſt. 1. chap. 2. and Of an Action By Replevin, ſupra.) 


The Firſt Ground of a Suit in the Common Pleas is an Original. 
By Precipe or Pone to ſummon, | See of a Preripe Of Writs in Prin- 
cipio, and Pone in the Catalogue of Writs, ſupra. ] and is a Warrint to 
every Capias to Arreſt, ; 

An Arreſt is the Apprehending or Reſtraining One's Perſon by Pro- 
ceſs in Execution of the Command of ſome Court, or Officer of Ju- 
tice, There may be Four Defendants in an Original in Debt or 
Treſpaſs. But you can have but one Plaintiff in a Writ, unleſs it be 
in a Joint Action. The Capias is to be directed to the Sheriff to 
Take the Body of the Defendant, who by his Under-Sheriff Grants 
à Warrant thereon to His Bailiffs to Arreſt Him. [See the 1 H. 5; 
chap. 5. Concerning the Addition of the Defendant's Myſtery, Sc. 
in Original Writs of Actions Perſonal, £&c. And Of Outlawry, poſt. 
Alſo 2 Inſt. 665, Sc. 

See the 5 Eliz. chap. 23. Where, in an Excommumicato Capiendlo, 
if The Excommunicate Perſon hath not a ſufficient Addition, He 
ſhall not 1ncur the Penalties of the Statute. 27 Eliz. chap. 7, Con- 
cerning the Addition of Jurors, &c. 


By the 8 Eliz. chap. 2. If One Arreſts any one at the Suit of 4 
Third Perſon, twhere there is no ſuch Perſon, or without his Conſent, 
The Offender ſball ſuffer Six Months Impri ſonment, and forfeit Tre- 
ble Damages to the Party Grieved , and moreover forfeit Ten Pounds, 
XC. to the Dlaimiff, if known. | See the 43 Elis. chap. 6. 6 Georg: 
chap. 21. F. 53. Of making out of Proceſs by Sheriffs, Gt. not Ha- 
ving the Original.] 
An Action will not lie for Arreſting one without Cauſe, unleſs („t Saund. 
lt is for an Exorbitant Sum, on purpoſe that the Defendant ſhould pc . 
lie in Priſon for Want of Bail. 1572. 
It is not ſufficient for the Bailiff who hath the Sheriff's Warrant 
upon the Writ, to ſay, I Arreſt you at the Suit of A. but He muſt lay 
Hold of Him, or Touch Him; Otherwiſe It is no Arreſt. * If a Baj- (% Ventr. 
uff lays hold of One by the Hand (whom He had a Warrant to Ar- | 
reſt) as He held it out at a Window, This is ſuch a Taking of him, 
that the Bailiff may Juſtify the Breaking open of the Houſe to carry 
_ = * An Arreſt in the Night is Lawful. [See of Bailifs, (x) gRep. 6, 
I. Chap, 7. : | 
dee the 6. TI 2. chap. 20. Of carrying Priſoners to Victualling- 


oules, Fees for Waiting, Sc. ol | 
Note, That » Peers of the Realm are not to be Arreſted, unleſs 95 Finch, 


"on Contempts for Reſcuing, c. againſt Theſe the Proceſs is by 6 Rep. 552. 
Diſtreſs Infinite. (i. e.) Contmual Diſtreſs. Clergymen doing Divine 9 Rep. 68. 
Service [See the 50 Ed, 3 chap. 1 Rich. 2 chap. 16. ſhall not be 
Arreſted, Corporations and Companies too mult be made to Appear 


by Diſtreſs Infinite of Iſſues upon their Lands; = which are chargeable 
with 


J 
7 


(2) Finch, 
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(a) 4 Init. 24. with Theſe Iſſues into whoſe Hands ſoever they come. Members 4 
25. 


of Parliament are Privileged from Arreſts, c. [But ſee the g, - 
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tutes, infra.] and Members of the Convocation. | See the 8 H. ; 
(5) 1 Ventr. chap. 1. Alſo “ Clerks, Attarnies at large, &c. belonging to the 
1.299. Courts of Juſtice, are not to be Arreſted; but muſt be ſued by Bill of 
Hob. 177. Privilege, otherwiſe They may plead their Privilege, and come off 
(:) 3 Int. without Bail. © Perſons Attending upon any Courts of Record, upon 
. 141. Buſineſs there, are to be Freed and Protected from Arreſts by Mean 
bend Proceſs, but not upon Execution; tho' the Sheriff may then be Com. 
mitted for a Contempt. 
One that is Subparna'd for a Witneſs may have a Writ of Privilege 
to protect Him from Arreſts, in going and Returning. 
(A) 3 Inſt. 4 No Arreſts ought to be within the King's Palace at 1We/tmiy ley, 


140, 141- GC. where his Royal Perſon Reſides; nor of any the King's Servants 


0 


ta 


A Ordinary in any other Place, without Notice firſt g1ven to the 0 
Lord Chamberlain, that he Remove Them or make them pay 20 
their Debts. No Arreſts ought to be in Veſtininſter-Hall, and other a 
Courts of Record. | Qrere, if the Party has no Buſineſs there.] Ng 4 
Arreſts are to be in Wales, the Counties Palatine, & c. by Writs iflu- „ 
ing from Veſtminſter-Hall. 1 
By the 29 Car. 2. chap. 7. Arreſts and Proceſs on the * Lord's-Day i 
are Void, and the Perſons ſerving the ſame ſhall ſuffer Damages, at , 
if they had done the ſame without Warrant; Except in Caſes of Tru- 4 
ſon, Felony and Breach of the Peace. [But fee 5 Ann. chap. 9. Wil ,, 
whereby it is Lawful to take up Perſons, that have eſcap'd out of the il ; 
King's Bench or Fleet Priſons, on the I o'd's-Day.] 2 
By the 12 W. 3. chap. 3. Actions may be proſecuted in the Conti 015 
of Record at Weſtminſter, Chancery, Exchequer, Dutchy, Admiralty, 

and In Caſes Matrimonial and Teſtamentary, in the Arches, Prerogative c 
Courts of Canterbury and York, Delegates and Courts of Appeal, Wi \, 5; 
againſt any Perſon Entitled to Privilege of Parliament immediately after Wil G- 
| Diſſolution or Prorogation till the Parliament is again Aſſembled; au H ;; . 
immediately after Adjournment of Both Houſes for fourteen Days ui nette 

Re-aſſum'd. 
=. m_ That the Houſe of Commons, or any Entitled to In. wh 
| vilege of Parliament, ſhall not be ſubject to Arreſts During Pl dire 
| vi lege. | | | may 


But Perſons Having cauſe 7 Action againſt Lords of Parliament, 
| during ſuch Time as aforeſai , may Have ſuch Proceſs out of tht 
| King's Bench, Common Pleas or Exchequer, as They might ol 
| Time of Privilege, and may have Proceſs againſt any of the Hoe 
of Commons, or other Perſon entitled to Privilege of Parliament 
During ſuch Time as aforeſaid, out of the ſame Courts by Summont, 
Diſtreſs Infinite, or by Original Writ, Summons, and Diſtreſs Infuitt 
till They appear, or File Common Bail. | See 1 Fac. I. chap. 13+ puſh 
Of Execution. | I 

The King's Original and immediate Debtor is not to have Prov 
lege of Parliament, either in Law or Equity. Nevertheleſs s 
Debtor, being a Lord of Parliament, ſhall not be Arreſted upon jy 


Pri 


3 — 
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4 
* Dies Dominicus non eft dies Juridicus. 2 Inſt, 264. 


Proceedings, or being 47 Memben f the Hauſe of Commons ſhall nat be 
arrefted upon ff uch Proceſs, during the Continuance of the Privilege of 
R | N 


cee in this Statute concerning the Method of Proceedings in Courts 


of Equity againſt any intit led to Privilege of Parliament. ] 1 
By the 8 f 9 W. 3. chap. 26. Al pr etended Privileged Places are 
hen aways, > | 

x By 2 A: chap. 18. Any Actions may be proſecuted in the Courts 

„ Weſtminſter againſt any Officer of the Revenue, or other Officer of 

publick Truſt, 7 any Miſdemeanor, &c. relating to ſuch Office or 

Truſt, tho ſuch Officen, Sc. be a Member of Parliament, 

| fo , That the Perſon of ſuch Officer, being a Peer or Lord of 

Parliament, ſhall not be arreſted; nor if a Member of the Houſe of 

Commons during the Time of Privilege; but Summons, Diſtreſs, Infinite, 

&, ſpall be iſſued out till the Party appears. 

By the 7 Ann, chap. 12. A# Proceſs whereby the Perſon of any 
Ambaſſador, or Publick Miniſter, or of His Domeſtick Servant, may 
he Detain d, or His Goods diſtrain'd, ſhall be adjudged void. And 
the Perſons ſuing forth ſuch Proceſs, Their Attornies and Solicitors, 
and the Officers executing the ſame, being Convifted thereof* by Con- 
feſſon, or the Oath of” one Witneſs before the Lord Chancellor, or either 
f the Chief Tuftices, ſhall ſuffer ſuch Penalties and Corporal Puniſhment 
0s They, or any Two of Them, ſball think fit. But the Servant of an 
Ambaſſadoz, &c, ſhall not have this Privilege, unleſs his Name ig Re- 
giſtred in the Secretaries Office, and Tranſmitted to the Sherifjs of Lon- 
don and Middleſex, who muſt hang it it» in ſome publick Place in their 
Office. [See the 4 Inff, chap. 26, ] 


[See 1 Ann. chap. 6. Concerning Priſoners going out of the Rules 
to Inſtruct, Counſel, Gc. 7 Georg. chap. 6. Concerning Soldiers, 
5 Georg. chap. 24. Concerning Bankrupts in Going to, Staying with, 
75 from, the Commiſſioners, c. who ought not to be ar- 
reſted. 
In the King's Bench The firſt Proceſs 1s a Bilf of Middleſex only. 
but if the Defendant lives in any other County, there lies a Latitat 
uireed to the Sheriff of that County. But in the King's Bench one 
my proceed by Original. 
In the Exchequer the firſt Proceſs is by Subpana or Quo Minus , 
wich go into Wales, the Counties Palatine, &c. 
In Courts where Writs lie not, the Suit is begun by Plaint, (i. e.) 
by entring the Action and the Cauſe of Complaint; as in the Coun- 
Courts, Courts-Baron, Sc. It always concerns Common Pleas. 
The King only can begin by * Enquiry, Enquiry for the King (0 Finch, | 
6 when Matter is found by a Jury call'd an Fnqueſt of Office 3 whe- 2 dt db, 
ker it is by Officers Themſelves, (as Sheriffs, Hc.) Virtute Officii, 689, . 
or Virtute Brevis, or by Commiſſion to Them Directed. [See the 3 
Ed. 6. chap, 8. Of Offices, and the Expoſition of that Act, 1 IVW. 
7. b. 2 Inſt. 688, &Kc.] | __ 


| IM. f At the Common Law none could be Ormlated but fot Fe- Of Ontlawry. 
My and in Actions Ji & 4rmis But ſince by Divers Statutes Qut- = — 
5 lawry x Ing. 128 b. 
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lawry lies in many Civil Actions, as in Caſe, Detinue, Account 
Debt, Covenant, Annuvity, GC. | AI, 
I the Defendant is not taken on the Return of the Capias by th 
Sheriff, Alias and Pluries Capias (for if One Precept is not rr 
another of the like Nature ſhall go forth till it be ſerved, if poſſible) 
One may have an Exigent and Proclamation in Order to an Olay. 
773 [See Of the Exigent in the Catalogue of Writs, ſupra, and the 
31 Eliz. chap. 3.] and then the Exigent being Return'd by the She. 
riff of the County, certifying the Non-appearance, the Perſon is out- 
law'd, and a General Capias Utlagatum way go to arreſt the Bod 
of the Defendant, or a Special Capias Utlagatum againſt his Body 
Lands and Goods. 
(5) Lit. 199- f By Outlawory a Man is diſabled to ſue or to Have the Benefit of 
x Init. 127: the Law; for the Word Owtlaw'd implies that He is put Our of the 
288. b. Law. But He may bring Error or Attaint. [See the 23 H. 8. cy, 
6 Rep. 53- g.] Yet Outlawry does not diſable, nor does Error lie upon it, till 
it appears of Record, either by Return of the Exigent, or Removal of 
the Outlawry by Certiorari. And of this Diſability all Men may 
take Advantage by pleading the Outlawry againſt him; which Plea 
ſhall ſtop his Proceedings till He hath reverſed the Outlawry. Out- 
| lawry in a County-Palatine, & c. ſhall not diſable the Plaintiff to ſue 
| at any Court at Weſtminſter. 
| An Executor or Adminiſtrator ſhall not be Diſabled by Outlawry, 
For He ſues in the Right of the Teſtator or Inteſtate. And by the 
like Reaſon a Mayor and Commonalty ſhall maintain their Action, 
tho' the Mayor is Outlaw'd. [See Of Excommunication, chap. 1, 
ante.] A Woman cannot properly be ſaid to be Outlaw'd but aiv, 
as one left out and not regarded; becauſe Women are not ſworn 
in Leets and Turns to bear Allegiance to the King. Therefore 
an * Infant under twelve Years of Age cannot be Outlaw'd, \ 
Peer of the Realm cannot be Outlaw'd in Civil Cauſes, by Reaſon 
of His Dignity. For it cannot be intended that a Peer is without 
Lands. 
judgment of Outlawry is given by the Coroners in the County in 
all Places, except London; where the Lord Mayor by Cuſtom is Co- 
roner, and Judgment of Outlawry is given by the Recorder. 
If One appears Before He is Return'd Outlaw'd, He may ſuper 
ſede the Exigent and appear without Bail, be the Debt never ſo great 
So he may if he is return'd Outlaw'd upon a Quare Clanſum fregtt, 
as the uſual Courſe 1s. 
(h) 1 Inſt, An Outlawry may be! Reverſe, whether the Party is taken ot 
e By Motion to Inform the Court of ſome Fault in the I 
Inf. 679: ceedings. 2. By Plea; which is out of Uſe, 3. By the King's Pad. 
4. By Writ of Error. The Firſt way by Motion is the moſt uſual; 
for almoſt any Objection will ſerve. [See the Statute of Addition, 
4 1 H. 5. chap. 5. and 2 Inſt. 665, &c. 31 Eliz. chap. 3. He who th 
} reverſes an Outlawry muſt have an Attorney of Record preſent to UF 
1 dertake an Appearance to a New Original: He muſt alſo put in Spe 
cial Bail, if the Debt or Damage amount to 10 J. or above. | 
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An Outlawry after Judgment cannot be Reverſed, till the Plain- 
uff hath acknowledged Satisfaction on Record, or the Defendant 
hath brought the Money 1nto Court, [See of Execution, in fine, 


aft] | 


By the 4 & 5 W. & M. chap. 18. In the King's Bench, One may 
appear by Attorney and Reverſe an Outlawry without Bail; except in 
Treaſon and Felony \ or where Special Bail ſhall be order'd by the Court, 
Kc. And if any Perſon is taken upon a Capias Ultagatum, The 
Sheriff (where Special Bail is not Required) may take an Attorney's 
Engagement to appear for Him, and may thereupon Diſcharge the De- 
fendant. And where Special Bail is required, He ſhall take the De- 
»ndant's Bond, with one or more Sureties, &c. to appear by Attorney, 
and then may Diſcharge Him, 


— — — 


[See Of the County - Court, chap. 1. ante. Of Proceſs, and of For- 
feiture, chap. 5. poſt. ] : 


IV. If the Defendant is arreſted, The Sheriff by His Officers takes of Appear- 
2 Bond (according to the Nature of the Action) either for His Ap- ance and 
pearance or for Special Bail. If the Action Requires only an 4. 
jearance, Then an Attorney for the Defendant may back the Sheriff's 
Warrant by Indorſing that He will appear for the Defendant at the 
Return of the Writ, and File Common Bail. [ See infra, and the 
23 H. 6. chap. 10. 13 Car. 2. chap. 2. We | 
' But if the Defendant does not appear (i. e.) does not find Common 
or Special Bail, the Plaintiff's Attorney muſt call on the Sheriff for 
the Return of the Writ, or for an Anſwer endorſed thereon, whether 
the Defendant is arreſted or No. If He does not Return it upon a 
Rule given, He may be amerced, or He may be ſummon'd before a 
Judge to ſhew Cauſe, Gc. Where a Cepi Corpus is Return'd, and 
yet no Appearance or Bail, There may be a Rule to bring in the De- 
ſendant's Body, &*c. But generally the Sheriff having taken Good 
Bail, will on a Rule Return a Cepi, and aſſign the Bail-Bond to the 
Plaintiff, and often on Requeſt without a Rule; and then you may 
arreſt the Defendant and the Bail on the Bond in your own Name, 


— 


See the 4 5 Ann. chap. 16.] This is cal l'd Bail to the Arreſt. 

An Officer of the Court is always in Court, and muſt anſwer an 
Action elſe He will be Condemned. Thus it is of a Priſoner in the 
lame Court. | 
| There are but Four Ways by which a Defendant can appear, (vis. 
in proper Perſon, By Attorney, By Guardian, By Prochein Amy or 
Next Friend. The firſt Two are the uſual Ways of Appearance ; 
the other Two are Privileges given to Infants or Thoſe that are un- 
der Age. [See what Time, after the Return of the Proceſs, the 
Defendant hath to cauſe his Appearance or Common Bail to be en- 
ler d and filed, 5 & 6 W. & M. chap. 21.] 

The Manner of Appearing is by Bail. 

Bail, ( Ballium, from Bail, a Guardian, Keeper or Gaoler) is a (i) 4 Ing. 

reeing or Setting at Liberty One arreſted or impriſon'd upon an '7* 
Action under Surety taken for his Appearance at a certain Day and 
Place. The Priſoner is ſuppoſed to be Delivered into the Cuſtody of 

IE Thoſe 
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I ee the 119 12 . 3. chap. 9. For Special Bail in Wales and tle 


Thoſe that bind themſelves for his Appearance; who are to anfvet 


the Party if They do not produce Him. 


Bail is either Common or Special. Common, becauſe any Syrgj,, 
are taken of Courſe, as 7ohn Doe and Richard Roe, and is nothin 
but a mere Form upon Appearance. Special, becauſe in Cauſes 5 
Greater Weight, the Sureties muſt be Men of Special Subſtance and 


Eſtate anſwerable to the Action. This is to be given at the Retr ] 
of the Writ before a Judge, or before Commiſſioners in the Country, 0 
[See the 4 5 V. & M. chap. 4. poſt.) When accepted, it is to be t 
filed. It doth engage to ſatisfy * the Condemnation and Coſts, or 9 
Render the Defendant to Priſon. The Bail upon a Writ of Error 4 
cannot render the Party in their Diſcharge, becauſe They are bound 65 


to pay the Money if Judgment is affirm'd. [See the 3 Fac. 1. chap, 9. bi 
In the King's Bench when the Proceedings are by Bill, the Bail ae 
not bound in a certain Sum to the Plaintiff; but only undertake that b1 


the Defendant ſhall pay the Condemnation-Money, or Render His bi 


Body to Priſon. The Recognizance, being General, ſhall be reduced Sh 
to a Certainty by the Judgment. But 1n the Common Pleas the Bajl 10 
are bound to the Plaintiff in a certain Sum. This is Bail to the 

Action. If the Defendant is indebted to the Plaintiff to the Value 

of Ten Pounds, or upwards, He may be forc'd to put in Special AC 
Bail. But in Actions on the Caſe for Words, Account, Common Bat- | 
teries, Treſpaſs and Ejectment, Covenant, unleſs to pay Money, for Ob 
Breach of a Condition upon penal Statutes, a By-Law, and upon WI ©” 
Bonds with Collateral Conditions, Special Bail is not uſually Re- : 


quired. Neither w1ll Special Bail be Required againſt Heirs, Exe- let 
cutors or Adminiſtrators in any Action brought againſt Them for the Lay 
Debt of the Teſtator or Inteſtate; unleſs where they have waſted 
the Goods of the Deceaſed, and the Action is grounded on a Devaſſs b 
vit. Neither will They be forced to give Bail upon a Writ of Error, Hen, 
But in the Courts of London, and in other! inferior Courts, Heirs Exe- re i 
cutors and Adminiſtrators muſt give Special Bail. Where the Husbard Ml f 
is arreſted for the Act of his Wife, he is bound to appear for himſelf py 
and his Wife, and to put in Special Bail if the Action requires it, li 7 
the Wife is only arreſted upon a Writ againſt the Husband and Witt, 
She ſhall be diſcharged by Superſedeas upon entring Common Bail. ““. 
Note, That tho' the Capias requires Special Bail by Claim of Debt Th 
or Damage to the Valve of 10 l. or upwards, yet if the Defendant in W, 


does make Affidavit (or Oath in Writing) That He does not Owe ile 
Plaintiff 10 I. The Court upon Motion, or a Judge in His Chan- 
ber, will Order a Common Appearance to be accepted; unlels the 
Plaintiff can ſhew Cauſe to the Contrary by Swearing that 10 U. 
due, or if his Debt is under 10 J. That He is afraid of loſing !t 


Counties-Palatine, where the Cauſe of Action is 20 J. or upwards. 
Special Bail is required in the King's Bench, in all Cauſes of fe. 
moval by Habeas Corpus, Writ of Privilege, Certiorari, Oc. [X* 
the 1 Danv. Abr. Tit. Bail.) Privileged Perſons of the Court ſal 
not regularly be forc'd to Special Bail. But if They bring Acton 
againſt another Perſon (who is not Privileged) they ought to ht 
Special Bail to their Actions, tho* under 10 J. 

The Cognizors of Bail muſt Juſtify Themſelves in open Co 
either by Oath made in Court of their Abilities, or by Afﬀidau!! * 


. | 


— 


3 


fr ſuch Commiſſioners as took the ſaid Bail, or before One of the 
Judges of the Court. 


Form. (See 4 & 5 Ann. chap. 16.] 
By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall let out of Priſon all 


Perſons arreſted by them in any Perſonal Action, or an Indictment 
of Treſpaſs, upon Reaſonable Surety of ſufficient Perſons, &c. to keep 
their Days in ſuch Place, as their Writ, Bill or Warrant ſhall re- 
quire, excepr Perſons in Ward by Condemnation, [See the 2 H. 5. 
chap. 2.) Execution, Capias Utlagatum, or Excommunicatum, Sure- 
ty of the Peace, or Committed by Command of any Fuſtices, or Vaga- 
bonds refufing to ſerve according to the Statute of Labourers. 

The Sheriff, &c. ſhall take no Bond of any ſuch Perſon arreſted, 
but for Appearance at the Day and Place, and to themſelves only. 
Bonds otherwiſe taken, by Colour of their Office, to be Void and the 
Sheriff, &c. to forfeit Treble Damages to the Party Grieved, and 40 |. 
0 be Divided betwixt the King and P roſecntor. 


Sheriffs, c. could not let ſuch Perſons arreſted to Bail before this 

d. 
; The Act extends only to Perſons in their Cuſtody, and not to an 
Obligation made to the Sheriff, Sc. or the Plaintiff for the Execy- 
tion upon a Fieri Facias. = ? : 

An Obligation with a Condition to fave the Sheriff harmleſs (who 
let One to Bail, who was not Bailable) is void by the Common 


Law, [See This Act expounded, 10 Rep. 99, £9c.] 


By the 13 Car. 2. chap. 2. None arreſted by Proceſs out of the King's 
Bench or Common-Pleas, in which Proceſs the true Cauſe of Action is 
not expreſſed, and for which the Defendant is Bailable by the 23 H. 6. 
chap, 10. ſhall be forc'd to enter into Bond with Sureties for Appear- 
ance in any Sum exceeding 40 l. which Bond after Appearance by 
Attorney ſhall be Diſcharged. 

This Af ſhall not Extend to Writs of Cap. Utlagatum, Attach- 
ments uon Reſcous, Privilege or Contempt. 


This Act was the Occaſion of inſerting the Words Ac etiam Billæ 
in Writs iſſuing out of the King's Bench to hold to ſpecial Bail. 


y the 4 & 5, W. & M. chap. 4. Two Judges of the King's Bench, 
Lummon Pleas and Exchequer (whereof the Chief Fuſtice and Chief 
baron in the reſpective Courts to be one) may by Commiſſions under 
tbe Seals of the ſaid Courts, impower Perſons (other than Common At- 
lornes and Sollicitors) in every County to take Recognizances of Bail 
in Cauſes depending in their ſeveral Conrts. 3 
The Tuſtices and Barons reſpectively may make ſuch Rules for Ju- 
4 0 Bails as to them ſhall ſeem meet, by Affidavits before the 
ommiſſioners, ſo as the Cognizors be not compelled to appear in Per- 
min the ſaid Courts to Fuſtify Themſelves, unleſs They live in Lon- 
Wn or Weſtminſter, or within ten Miles thereof. 
Any Tudge of Afſize may take ſuch Recognizance of Bails, &c. 
E-££4-2 By 


* Pledges for the Plaintiff are now ſet down only as Matter of * 4 Ind. 189, 


in / " = " PR - 2 
? Mt | \ N 
1 5 , | 6 is 5 : A 

An Thſtiture of thee Book I} 
2 — 2 1 5 „ A , * 


By the 40 5 W. & M. chap. 18. The Sheriff upon a Capias Ut. 
lagatum may take Special Bail to appear by Attorney. 

By the 1 Ann. chap. 6. Where Perſons eſcape out of Priſon, and ar, 
Retaken and Bail'd, the Bail ſhall be*Diſcharg'd on 4 Writ ty 11, 
Sheriff, Commanding Him to keep the Priſoner in Diſcharge of the 
Bail. | 

By the 4 & 5 Ann. chap. 16. The Sheriff may Aſſign Bail Bonds 19 
the Plaintiff, which he may ſue in his own Name. | See the 21 Fac. 1, 


chap. 26. 4 & 5 V. & M. chap. 4. For Perſonating Bail, &c.] 


One that is Bail cannot be a Witneſs for the Defendant upon the 
Trial; But the Court upon a Motion will diſcharge the Bail upon 

Giving other ſufficient Bail. 
(n) Terms of * N * 4 Manu-captio, a Taking into the Hand) ſignifies ta- 
EE) % king a Man into Friendly Cuſtody, who might otherwiſe be commit- 
4 Init. 179, ted to Priſon, upon Security given for His Appearance at a Time and 
= © ok Place Aſſigned. He is ſuppoſed to go at large, and be at his own 
Liberty, under no Poſlibility of being Confined by his Mainpernors 
or Sureties, as in the Cafe of Bail. Mainpriſe is more large than Bail. 
For every Bail is Mainpriſe, but every Mainpriſe is not Bail. 

[See Of Bail, chap. 5. poſt.) 
When the Plaintiff and Defendant appear, then follows the De- 

claration. 


Of the De- V. » The Declaration (Narratio, the ſame in Effect which the 
8 Civilians call a Libel) is a Setting forth in Writing the Demand or 
17. 4. Complaint of the Demandant or Plaintiff againſt the Tenant or De- 
N fendant, who is ſuppoſed to have done the Wrong. It is grounded 
n upon the Writ in the Common Pleas, but upon the Bill in the King's 
(p) 2 ventr. Bench, ? In the Common Pleas it is uſual to Declare in any Aion 
259, Ge. upon a Quare Clauſum Fregit, as they do upon a Latitat in the King's 
Bench. Theſe Courts do differ ſometimes in the Forms of their De- 
clarations. What I call in General a Declaration, is more properly 
call'd a Count in Real Actions, and a Declaration in Perſonal Actions, 

tho? theſe are ſometimes Confounded. 
The Declaration muſt ſet forth the Plaintiff's and Defendant's 
Names, the Nature of the Action, the Cauſe or Matter of Complaint 
and the Manner of it, the Time and Place, and the Damage ſuſtain'd. 
For, it 18 an Expoſition of the Writ with the Addition of Time and 
Place, c. It ought to be true, clear and certain, for the Court 1 
not to take things in it by Implication, But it is not neceſſary to 
| ſet forth Matters of Fact, as in Bills in Chancery, &*c. For thoſe are 
| to be Heard and Tried by a Jury. If a Declaration, ec. is Defective, 
| it may be aided ſometimes by Statutes. They are call'd the Sta- 
tutes of Feofails from Pay faille, I have fail'd. [See the 46 Ed.. 
chap. 21. 8 H. 6. chap. 12. and chap. 15. 32 H. 8. chap. 30. 18 Eli. 
| chap. 14. 27 Elix. . 3. 21 2 1 chap. 13. 16 17 Car. 2. 
| chap. 8. 4 & 5 Ann. chap. 16. 9 Ann. chap, 20. 5 Georg. chap. 13 

And ſee 1 Danv, Abr. Tit. Amendment.) 

An Audita Querela and a Scire Facias are in the Nature of 


Declarations, and do ſet forth at large the Cauſe of the Plaintiffs 
Action. | , 
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By the 36 Ed. 3. chap. 15. All Pleas, which are pleaded in a 
of the King Courte, ſhall be pleaded and Judged in the Enelifh 
Tongue, but entered and enrollid in Latin. 


Where there is a 1 Latin Word, which is falſly Engliſhed, the ( ic Rep. 
Fughſþ Word ſhall be adjudged void, and the Latin Word ſhall 143 7 
ſtand. And where there is no Latin, yet if it is fignificant, and hath e. 21 
the Countenance of Latin, by adding an Anglice to it, it is good. 

As Velvetum, Anglice Velvet, Operimentum, Anglice 2 Rug, £9c. But 

where ſenſeleſs Words which ſignify nothing are uſed in a Declara- 

tion, They are to be rejeced ; yet they ſhall not hurt the Declara- 

tion if 1t 1s good without them. There are Words ſignificant and 

known to the Lawyers, tho' they have no Countenance of Latin, 

as Meſſuagium, Toftum, Gardinum, & c. There are then Four Sorts of 

Words that paſs under the Name of Latin, 1. Good Latin, allowed by 

Lawyers and Grammarians. 2. Falſe or Incongruous Latin, which 

ſhall abate Original Writs; but ſhall not make void any Judicial 

Writ, Declaration, Plea, nor any Grant or Deed : Eſpecially if a 

made Word has any Countenance of Latin, and an Anglice added to it. 

3. Senſeleſs Words and of no Signification, and which have not any 
Countenance of Latin. 4. Words of Art ſignificant and known only 

to the Sages of the Law, tho* not to Grammarians, which may be 

call'd Lawyers Latin.. Senſeleſs Words only are abſolutely re- 

jected, 

The Plaintiff after the Return of the Writ hath Two Terms to 

Declare; the Term in which the Writ was Returnable being reckon- 

ed for One. If He does not deliver to the Defendant's Attorney 

a Copy of the Declaration before the Eſſoin Day of the Second 

Term, the Defendant is not obliged to plead till the Third Term. 

The Eſſoin Day, [See chap. 1. ſupra. is a kind of Imparlance, Li- 

centia Interloquendi, or a Craving of a longer Time, and lies in 

* Real, Mixt and Perſonal Actions. If no Declaration comes in be- * 2 Ing. 125. 
fore the Riſing of the Court the laſt Day of the Second Term (after 

2 Rule given for that Purpoſe is out) The Plaintiff may be Nonſuit, 

and the Defendant may ſign a Non Prof. ( Non Proſequitur) and have 

His Coſts for not declaring in Two Terms. [See the 13 Car. 2. chap. 2.] 

A Nonſuit is different from a Retraxit. A Nonſiut is when the Plain- 

tiff upon Demand ſhould appear in Court, and he makes Default by 

not proſecuting His Suit with Effe&, or elſe by refuſing to ſtand a 

Verdict upon Trial. But a Retraxit is a voluntary renouncing of (r) F. N. f. 
the Suit or Plea by the Plaintiff or Defendant preſent in Court. Up- $ Rep 9 
on a Nonſuit before Appearance, and fo regularly after Appearance, 9. 
One may commence his Action again, but not upon a Retraxit. But e 
in a Quare Impedit it is peremptory; becauſe the Defendant ſhall 3 
have a Writ to the Biſhop. And Nonſuit after Appearance is alſo 58. 
peremptory in an Appeal, and on Attaint. The King cannot be e. 584. 
Nonſuit; but His Attorney General may enter an Literius non vult 

P roſequi, which hath the Effect of a Nonſuit. But an Informer qui 


lam, &c. may be nonſuit. 


— = 4 1 8 . 4 . 
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(r) Qui ſemel Actionem rennnciavit, Amplius repetere non potaſt. 8 Rep. 59. 


_ — - 
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(/) Finch, 


431. 

Regula Pla- 
cit. 62, 63. 

1 Inſt. 134. b. 
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(t) Finch, 
362,363,364. 


() Lit. 196. 
Oe. 


1 Inſt, 128. a. 


By the 4 & 5 W. & M. chap, 21. Where the 7 {wn is Tah not 
or Charged in Cuſtody upon any Writ out off any of the Courts at Weſt 
minſter, or Impriſon'd for Want of Sureties for Appearance, Tj, 
Plaintiff before the End of the next Term, after the Writ is ate 1. 
able, may Declare againſt the Priſoner in the Court, and may Cone De 
a Copy to be delivered to the Priſoner, or to the Gaoler or Lene; AE 
to which Declaration the Priſoner ſhall appear and plead; or other. | 
wwiſe the Plaintiff ſhall have Fudgment. Or if the Defendant appear. ] 
and will not take the Declaration, The Plaintiff may have Judgnem 
againſt Him by Nihil dicit, &c. and a Writ of” Enquiry ſhall be 4 ſet 
warded to enquire of the Damages. 


[See the 8 & 9 V. 3. chap. 27. Concerning the Delivery of a Copy Cay 
of a Declaration againſt a Priſoner in the Fleet. 4 £9 5 Ann. chap. 16 
Concerning the Filing of Warrants by the Attorney of the Plaintif Spe 
and Defendant. ] Aſh 

Note, That there muſt be a / Continuance from Day to Day til Ml l! 
the End of the Suit. Day in legal Underſtanding is the Day of Ay- Mat 
pearance of the Parties, or Continuance of the Suit. If the Plain- tion 
tiff doth nothing, it is call'd a Diſcontinuance, ( vis.) Of the Proceſs in J. 
and He muſt begin His Suit again. [See 1 Ed. 6. chap. 7. 8 Els, Tha 
chap. 2. 465 V. & M. chap. 18. 1 Ann. chap, 8. tery 


VI. Pleadings, (Placita) largely taken, are all the Sayings of the Wl ul 
Parties to the Suit or Action after the Declaration, until Iſſue in pleat 
Law or Fact is join'd. But Here I take Them for the Defendant's In D 
Anſwer to the Declaration of the Plaintiff, If a Copy of the Decla- vide 
ration is delivered to the Defendant's Attorney before the Eſſoin Day, pleac 
He may be compell'd to plead that Term, or elſe Judgment may be 
enter'd againſt Him. By Courſe of the Court the Defendant is to 
anſwer the ſame Term in which He appears, if it is an ua 
Term, and the Writ be Returnable at the Beginning thereof. But 
uſvally the Defendant hath Time to plead till the next Term. 

After the Declaration, and before the Defendant can be forced to 
plead, There is often a Prayer of Oyer (of demand to Hear) of a 
Deed upon which one is ſued. And then an Imparlance (from 
Parler, To Speak) which upon Petition is a Larger Day given by 
the Court. And this Imparlance is either General or Special. Gene- 
ral, which is ſet down in General Terms without any Special Cauſe, 
Special, with ſuch like Clauſe inſerted (viz.) Saving all Advantages 
againſt the Juriſdi&ion of the Court, To the Writ and Declaration, 
Sc. [See Of Demurrer, infra.] 

The Plea or Defence is either Dilatory or a Plea to the 
Action. : | 

1. Dilatory, either in Diſability or Abatement. In Diſability, to 
the Furiſdifion of the Court, or to the Perſon of the Plaintift; 2 
that He cannot commence any Suit by Reaſon that He 1s an * Alien 
Enemy, Outlaw'd, under a Præmunire, under Attainder, Excommu- 
nicated. In Abatement, for ſome Fault in the Writ, Declaration, 
Sc. for Diſability in the Perſon. This only ſtops the Cauſe for ? 
while till the Defects are Remov'd. [See the 8 & 9 IV. 3. chap. Ic. 
Where the Plaintiff or Defendant dies, c. N 

„ 


* 
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| By the 1 Ed. 6. chap. 7. Creations 
not Abate Writ or Action. 


| The Defendant muſt Obſerve this 


Defendant. 3. To the Declaration. 4. To the Writ; 5. To the 
Action, Cc. 

By the 4 & 5 Ann. chap. 16. No Dilatory Plea is to be admitted 
without Affidavit F the Truth Thereof, or ſome Probable Matter 
ſbewn. 


2. A Tlea to the Aion is that which goes to the Merits of the ( Finch. 
Cauſe or Action; and is either General to the Declaration, as in Caſe, 378. 


Treſpaſs and Trover, Not Guilty; In Debt upon a Contract without 
Srectalty, Nihil Debet per Patriam; In an Action of the Caſe upon 
ent, Non Aſſumpſit; In Covenant, Performance of Covenants ; 
In Debt on Bond, Non eſt Factum, &c. Special, which ſetteth forth the 
Matter Pleaded at large with apt Concluſion to the Declaration or Ac- 
tion. The Special Pleas are many, as Per Dures, Per Minas, Pleas 


in Juſtification, as Son Aſſault Demeſne in Aſſault and Battery, (i. e.) 
That the Plaintiff ſtruck the firſt Blow, Sc. that therefore the Bat- 


tery Was occaſion'd by His own Aſſault. * In Treſpaſs, If the Fact (=) i Int. 


was Commntted, and one hath Cauſe of Juſtification and Excuſe, He 
muſt Confeſs the Fact and plead the Special Matter. But if He 
pleads Not guilty, He cannot give the Special Matter in Evidence. 
In Detinue, the Defendant on Non Detinet pleaded cannot give in E- 
vidence that the Goods were pawn'd to Him. In Waſte on Nl Waſte 
pleaded, One may give in Evidence Lightening, Enemies, Sc. for 
this will prove 1t to be no Waſte. But he cannot give in Evidence 
juſtifiable Waſte ; as that he cut down Trees to Repair the Houſe, 
or any other Special Matter. In all theſe Caſes, and the like, One 
muſt confeſs and plead Specialty. | | 

* If the Defendant in any Action Pleadeth a Plea which is a ſuffi- 
cent Anſwer, and Deſtroyeth the Action of the Plaintiff, it is a Pe- 
remptory Exception, and is call'd a Plea in. Bar; becauſe it Barreth 
the Plaintiff of his Action, As a Releaſe, The Statute of Limita- 


tons,“ Eſtoppels, (i. e.) when a Man's own A or Acceptance Stop- (3) 1 Inf. 
peth Him to alledge or Plead the Truth. [See the Kinds of Eſtop- 35% * 


pels, and the Rules concerning Them. 1 Inſt. 252. a. & b.] Ac- 
cord or Agreement with Satisfaction, Arbitrament or an Award, Per- 
lormance of the Condition of a Bond, c. If one under Age pre- 
tends that he is of full Age, and enters into Bond, tho' He may A- 
void it by Pleading Nonage, yet You may Indict Him for a Cheat. 
* are alſo Temporary Pleas in Bar, or that Bar onl y tor ſome 

Ime, | 

There is alfo a Plea call'd a Foreign Plea, as to an Action in the 
Mayhalſea-Court, That the Cauſe of Action did ariſe out of the Ju- 
diction of that Court; and the like as to other Inferior Courts: 


That the Lands in Queſtion are Ancient Demeſne, and to be pleaded 
in the Court of the Manor, of which They are Holden. 


(Con- 


* ” 


of Honour, depending Suit, ſhall | 


113 Order in His Exceptions Viz.) () 1 Ia. 
1. To the Juriſdiction of the Court, 2. To the Perſon, Plaintiff or 3. 4. 


282, b. 
283. a. 
5 Rep. 119. 
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(c) Finch, 


387. 


(4) 1 Inſt, 
304. a. 
Finch, Book 
4+ ch. 34. 


(Ce) 1 Inſt. 
303. b. 
304. a. 
Finch, ch, 


34- 


F 
/ 


Cf) 1 Inſt, 


303. a. 


(g) 1 Inft. 
303. a. & b. 


5 Rep. 91. 


1 Inſt, 283. a. 


* Confeſſion is alſo a Plea to the Action, where the Defendant Con. | 
feſſes the Plaintiff's Action to be Good, 

This is the Strict Signification of a Plea, But in a Large Senſe ( 
when the Defendant has pleaded the Plaintiff pleads too, and An. Y 
ſwers the Defendant's Plea ; which is call'd a Replication. The i 
4 Replication muſt not vary from the Declaration; but muſt purſue | 
and maintain the Cauſe of the Plaintiff's Action. Otherwiſe it will te 
be a Departure in Pleading, a Going to another Matter, and a Say- d 
ing and Unſaying 3 which the Law will not allow. A Nejopndt, 
(Triplicatio) is the Defendant's Anſwer to the Replication of the A 
Plaintiff. A Surrejoynder, (Quadruplicatio) is the Plaintiff's Anſwer 
to the Defendant's Rejoynder. Sometimes, tho? very rarely, the Par. fa 
ties go ſo far in Pleading that it comes to a Rebitter. A Rebirte- - 


(from Bouter Repellere, To put back) is the Anſwer of the Defen. 
dant to the Plaintiff's Surrejoynder. Surrebutter is the Replication or 
Anſwer of the Plaintiff to the Defendant's Rebutter. 

Some Particulars often ariſe inthe Courſe of Pleading, (vix.) Tra 
verſes, Averments, Proteſtando's, Uncore Priſt, Que eſt Eadem, &c, 
Colour, [See 10 Kep. 90, £9c.] Departure, Sc. which ſome Think 
to be full of Curious Learning. [But ſee the 4 & 5 Ann. chap, 16, 
5 Georg. chap. 13.] : 

To Traverſe (Traverſer, Transfigere, To Strike thro”) ſomething 
particularly charged in the Declaration, or Pleadings, is no more 
than particularly to Deny it to be true in theſe Words, ( vi.) 4, 

ue hoc, Without That, &c. It may be of the Matter or Manner 

f the Day, Tear or Place. A Traverſe is Good, when it Traverſes 
that Part of it, which Strikes thro*, or makes an End of the Cauſe, 
when the Point is determined by the Jury. [See 4 £9 5 Ann. chap. 16. 
F. 2.] Every Plea ought to be Triable, otherwiſe the Cauſe will ne 
ver be at an End. | 

All Pleas in the Affirmative ought to be F Awverr'd with Hoc Para: 
tus eft Verificare, but a Negative cannot be Averr'd, becauſe it can- 
not be Proved. [See the 4 & 5 Ann. chap. 16.] This Afﬀirmative 
is what is call'd an Averment, and is General as beforementioned, 
with Hoc Paratus, &c. Particular, as where the Life of Tenant for 
Life or in Tail, or the Age of a Perſon, Ic. are Averr'd: [For Pri 
teſtando s, Confeſſing and Avoiding, Uncore Priſt, Que eſt Eadem, Sc 
See Regula Placitandi, Bohun's Inſlitutio Legalis, &c. And the 
Books of Entries; Of which there are great Variety.) 

£ Every Plea muſt be Direct. and not by way of Argument or fe- 
hearſal; A double Plea will be Diſallow'd. [But See 4 & 5 Am. 
chap. 16. Whereby any Defendant, or Tenant, or Plaintiff in Reple 
vin, in any Court of Record, with Leave, may plead as many ſeve- 
ral Matters as are neceſſary, See alſo of Replevin, ſupra. ] 
The Pleading of Every One ſhall be taken ſtrongly againſt him 
ſelf. For Every One is Preſum'd to make the Beſt Of His OW 
Cauſe. 

When One is! Authorized to do any Thing by the Common Lav, 
by Grant, Commiſſion, Act of Parliament, By Cuſtom, He ought! 


purſue the Subſtance and Effect of the fame accordingly. a 
| g 


— 


a 


(*) Ambiguum Placitum Inter pretari Debet Contra Proferentem. 1 Inſt. 303. b. 
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gularly when one doth __ Thing by Force of a Warrant or Autho- 
rity, He muſt plead it. But Generally in late Statutes there is a 
Clauſe to empower One, that 18 ſued for Executing an Authority gi- 

ven in them, To plead Not Guilty, and to give the ſpecial Matter 

in Evidence, | See infra, Of Ves. | 

Whenever One cannot have the Advantage of the Special Mat- 

ter by Way of Pleading, He ſhall take Advantage of it in the Evi- Ci) 1 Roll. 


* 
1 


4 8 * . 2 * 
4 
” 


dence. | | 1 Abr. 328, 
bd R bd * - ; : : 2 ' 
The Pleadings which amount to the * General Iſſue are not to be: .. 
Allow'd, but the General Iſſue is to be Enter'd. | (A) 1 Inſt. 


[See where a Defendant will not plead, Of Judgment by De- 3? b. 
fault, Infra. And the 4 Georg. "=p 11. For Tranſportation of 
Unlawful Exporters of Wool that refuſe, while in the Priſon for 
Want of Bail to plead to the Declaration, &#e.)] | 


VII. When the Parties by Plea, Replication, Rejoynder, &c. are Of Ifues. 
come 3 affirmed by One, and denied by the Other, They 
are at ue. | | _— 

Iſue (From Iſſuer, Emanare, To Flow, Exitus) is a Single, () 1 Inf. 
Certain and Material Point Iſſuing out of the Allegations and Pleas 16h. 
of the Plaintiff and Defendant, Conſiſting Regularly of an Affirmative Finch. Beck 
ind Negative, to be Tried by Twelve Mets Upon a Writ of Right 4.4%. 35. 
It is call'd the * Miſe (from Mitto) becauſe the whole Cauſe is pur (v) 1 Inf. 
upon that Point. Miſe is alſo taken for Expences, as Miſe & Hach. 298. 
(uogia. 1 | 

Iſſue has ſeveral Significations in Law. Sometimes it is taken for 
the Children begotten between a Man and his Wife; ſometimes for 
Amerciaments and Fines; and Sometimes for Profits of Lands and 
Tetiemetits. But here it is taken for the Point of the Cauſe depend- 
ing in Suit, whereupon the Parties Joyn, and put their Cauſe to Trial; 
which is Properly a Traverſe. | | 

Iſſues in this laſt Senſe are of Two Kinds, (vig.) Upon Matter of 
Law, or upon Matter of Fa. | | 
1. An Ifſue joyn'd upon Matter of“ Law is to be Determin'd by () Finch, 
the Judges; and This is call'd a Demurrer, A Demurrer (from ys 4. 
Demorari, To Abide) is an abiding in Point of Law, and a Refer- 1 Int. 74. b. 
ung to the Judgment of the Court, whether the Declaration of Plea 72: * 
of the Adverſe Party is ſufficient in Law to be maintain'd. When the; ep: 184. 
Demurrer is joyn'd, The Caſe is made a Conſilium, and is to be ar- 
zued by Counſel on both Sides; and then the Judges give Judgment; 
taking it for Granted that he that Demurreth in Law confeſſeth all 
Matters of Fact that are well and ſufficiently Pleaded; but not other- 
viſe, If the Judges are Equally Divided, &c. The Cauſe may be 
Adjourn'd into the Exchequer-Chamber to be argued by the Judges. 
(See 14 Ed. 3. Stat. 1. chap. 5. 5 

Demurrer is either General or Special. General, which fhews 

do Cauſe, Special, which ſheweth the Cauſe of a Demurrer, and 
loes particularly Specify it. [See the 27 Eliz. chap. 5. 4 5 Ann. 
ap. 16. In which laſt Statute the Judges are not to regard any 
Gg 2 Defect, 


. 


(1) O porter quod Res cer ta deducatur in Exitum aut Judicium. 5 Rep. 35, 38, 61. 


ap 


Diefect, 7. ſuch as are; ſpecially ſet down for Cauſes of De. 

mMmurrer ) an ARDa rn 43 + Sh + . 29911 

If the Point is Difficult to be Decided, It is Publickly argued by 
the Judges of the Court, [See Of Judgment. fre). i 
2. An Iſſue of Fact, (i. e.) Whether the Fact is True or Falſe js 
either Touching a Matter of Record upon Pleading Mul tie! Record 
or no ſuch Record; or touching a Matter in Pars or Fad out of 

Court, as whether ſuch a Deed was ſealed and delivered by the De. 
fendant; whether he promiſed Payment, c. If a Plea is ſufficient 
in Law, and the Matter of Fact thought to be Falſe, Iſſue is taken 
thereupon and Tried by a Jury. Fg R 

The King may waive a Demurrer, and Take Iſſue at His 
Pleaſure. 1 (in | 
| Iſſues of Fact too are General or Special. General, when it is 
left to the Jury whether the Defendant hath done any ſuch Thing 
as the Plaintiff layeth to his Charge, as when he pleads Nor Guilty 
to a Treſpaſs, c. Special, when ſome ſpecial Matter, or Some 
Material Point Alledged by the Defendant in his Defence, is to be 

tried by the Jury; as in Aſſault and Battery, where the Defendant 
Pleads that the Plaintiff ſtruck firſt, &c. 

There may be an Iſſue to Part and a Demurrer to Part. [See Of 
a Demurrer to Evidence, infra. 

In many Inſtances by Vertue of ſeveral AQts of Parliament One 
may plead the General Iſſue, and Give the Special Matter in Evi. 
dence for Excuſe or Juſtification ; It is to be wiſn'd that it was ſo in 
more Caſes. 7 For theſe Acts are made for avoiding Prolixity and 
Captiouſneſs of Pleading, which 1s chargeable and Dangerous, Upon 
the General Iſſue The Defendant in ſuch Caſes may Give any 
Thing in Evidence, which proves the Plaintiff hath no Cauſe of 
Action. [See the 23 H. 8. chap. 5. 1 Fac. I. chap. 15. 7 Fac. 1, 
chap. 5. 7 Face 1. chap. 20. 21 fac. 1. chap. 12, &c. See alſo of E 
vidence, poſt. | 3 | 125 
lf the Tender of the Iſſue comes on the Part of the Plaintiff 
The Form is Et hoc petit Quod Inquiratur Per Recordum, or Per Pi 
triam. If on the Part of the Defendant, He ſays, Er de hoc Ponit |: 
ſuper Recordum, or ſuper Patriam. 

[See again the 4 0 5 Ann, chap. 16. For Coſts on Demurrer.) 


(o 1 Inſt. 
1 26. as 


(p) 1 Inſt. 
283. a. 


() Inft. 
126. a. 


Finch, 398. 


Of Trial. VIII.“ Trial is an Examination of the Truth of the Point in [fue 
(r) 1Init- or of the Queſtion betwixt the Parties, whereupon Judgment may de 
Finch, l 36. Given. The Trial of the Truth of the Fact is according to the N. 


ture of the Iſſue. As, 


(/) 9 Rep. 1. Trial By / Inſpection, upon a Writ of Error to Reverſe a Fine 
39,31. Jevied by an Infant; or in Auditd Quereld to Avoid a Recognizanc 


Roll. Abr. . nat 
572, 5,578. Or Statute acknowledged during Minority. Here the Infant ma) be 


1 Roll, Abr. View'd and Examin'd by the Court. But there Ought to be Other 
Wr Concurrent Proof; for the Court may be deceiv'd if They rely only 
upon View of the Party. Alſo Mayhem ſhall be under the li. 


7 of the Court to Encreaſe the Damage if the Court Thinks 
t. | = 


4 Tris 


— 


nj 5 „ FA — | — —NU— — ——— ſ— 
(r) Eventus Judiciorum ſunt Incerti, 8 Rep. 40, 


Ch 4 Lan of England. © 


2. Trial by * Witneſſes, as where Iſſue is in Dower whether the 


Husband is Living or No. Here Two Witneſſes at leaſt are requi- 
fre, becauſe this Trial is by Witneſſes, net by a Jury. [See the 2 4 Ind. 279. 


Finch, ch. 38. 


3 Ed. 6. chap. 13. F. 14.1 42 A | 
3. Trial by * Certificate of the Marſhal of the King's Hoſt, in Times 


of War out of the Realm, whether the Party is in the King's Service () 1 Ini. 


or no; Of the Chief Officer of the Place out of the Realm in Time of 
peace; as if it be alledged in Avoidance of Outlawry That the De- 
ſendant was in Priſon at Bourdeaux in France, It ſhall be Tried by 
the Certificate of the Mayor of Bourdeaux. But it is ſaid That this 
muſt be underſtood when the ſaid Town was Part of the King's Do- 
minions. For Matters within the Realm by the Certificate Of the 
Lord Mayor and Aldermen of London by the Mouth of the Recorder, 
of a Cuſtom of London, unleſs the Lord Mayor and Aldermen are 
intereſted in the Action; Of the Sheriffs of London, whether one hath 
the Privilege of a Citizen, or is a Foreigner; Of the Fudges Con- 
cerning Records in their Cuſtody, when Iſſue is joyn'd upon Nu tie! 
Record, or whether there is ſuch a Record or no; By Certificate of 
the Sheriff, whether He made ſuch a Return or no; Of the Ordinary 
in Cauſes Eccleſiaſtical, as of Loyalty or Lawfulneſs of Marriage, 
General Baſtardy, Excommunication, Plenarty by Inſtitution into a 
Church, Ability of the Parſon, &c. If a Defendant claims His Privi- 
lege as a Scholar, & c. of the Univerſity, The Claim is by the Certi- 
ficate of the Chancellor or Vice-Chancellor. But not if the Parties are 
it Iſve, whether the Defendant is of ſuch a College, &c. 

4. Trial By * Wager of Law, or the Defendant's Oath, upon a 
Contract, made in Secret, as in Debt upon a Simple Contract, De- 


tinue, Oc. | | | 
To Wage Law (Vadiare Legem) is to take an Oath at the Bar, 
That he oweth not the Debt Demanded of him upon 4 Simple 
Contract, or any Part thereof, &c. But he ought to bring with him 
Eleven of his Neighbours, or ſo many Perſons as the Court ſhall 
Order, That will avow upon their Oaths, That they Believe He 
ſayeth the Truth. But this may be Diſpenſed with at the Diſcretion 
of the Court. [See Exod. xxii. v. 10, 11.] £ 

But Actions on the Caſe are brought for Debts, upon Simple Con- 
tracts; and Trover and Converſion for Detinue, c. where the De- 
fendant cannot Wage his Law; Upon which Account Wager of Law 
s much, out of Uſe. It 1ay be ſtill in Actions of Debt upon a H- 
Law or an Amerciament 1n a Court-Baron, unleſs the Lord does pre- 
ſeribe to Determine Pleas by a Jury. No Wager of Law ſhall be 
againſt the King. And In Every Qiio minus brought by the King's 
Debtor in the Exchequer againſt one Indebted on a Single Contract, 
2 Defendant ſhall not Wage his Law for the Benetit of the 
ing. 3 

Trial By Battle is Diſuſed. Trial by Ordeal is taken away by 
Yatute not Printed. | 

5. Trial of Matters of = Law is by the Judges upon Demurrers, 
3+ 43 &F ut Special 


6 


. 
111 


(2) Ex Facto Jus Oritur. 2 Inſt. 226. b. 2 Inſt. 49. 3 Inſt. 29. 
44 Queſtionem Juris Non Reſpondent Juratores, fed Fudices, x Inſt, 125. a. & b. 226. a. 


Rep. 24. 
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9 Rep. 23, 
2 Roll. Abr. 


(f) 9 Rep. 
O. 
1 Inſt. 6. b. 


2 Roll Abr. 
$772. 675. 


74. a. 261. a. 


24 31. 


579, 580, 
581, 583, 
534, 535, 
586, Oe. 


(x) 1 Inſt; 
294. b. 295. a. 
2 Inſt. 45. 

4 Rep. 95. 

9 Rep. 32, 
87, 88, 89, 
YO. 1 
Finch, Book 


4. ch. 39. 


99 Rep. 
32, 33» 


(z) 9 Rep. 
30. 

1 Inſt. 125. a, 
155. b. 
Finch, 227. 
3 Inſt. 29, 
137, 239» 
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(a) 1 Inſt} 
117. b. 

9 Rep. 3r. 

2 Roll. Abr. 
574, $75» . 
576. | 


1 Inſt. 228, a. 
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Special Verdicts and Exceptions to Evidence. Alſo upon the cu. 


ſtoms and Uſages of Every Cour. 


< . . 


If a Judge is Doubtful or Miſtaken in Matter of Law, A Stander. 
by (as Amicus Curiæ) may be allow'd to ip form the Court, 
6. Trial of Matters of * Record is to be by the Record it {ox 
[he Proceedings of Courts Not of Record, ſhall be Tried by , 
7. Trial by Twelve Men, or BY!“ Fury, is the Common Method 


and of Daily Practice. [See Of Trial By Peers, chap. 5. poſt.) Mat. 


ters of Fact are to be 'Tried and Decided by Them; tho” if They 
take upon Themſelves the Knowledge of the Law, and give a Ce. 
neral Verdict, It is Good. But to Find the Special Matter is the 
ſafeſt Way. | Fred SL Set Sf 

In this way of Trial by Jury, Let us Confider the Proceſs; tg 
Bring in the Jury, Challenges of the Jury, The Evidence to be given 
to the Jury, The Verdict. hh 


1. The Proceſs to Bring in the Jury in the Common Pleas is By 
Venire facias and Habeas Corpora Furator. A Diſtringas Punt 
goes out of the King's Bench to the ſame Intent. Upon this Writ of 
Venire The Sheriff ſhall return a Jury in a Pannel, or little Piece of 
Parchment, annexed to the Writ ; on which Account the Jury is ſaid 
to be Impannel d; and then ſhall go to the Writ of Habeas Corpora to 
bring in the Jury. [See the Catalogue of Writs, ſupra, For Veni 
Facias, Habeas Corpora, and e and the 13 Car. 2. 
Stat. 2. cbap. 2. 7 & 8 V. 3. chap. 32. 8 Og 


Ey the 4 & 5 Ann. chap. 16. Ey Vertue of Special Writs of Di 
ſtringas or Habeas Corpora Six Furors may View the Houſes, Land, 
or Places in Queſtion. | See 1 Inſt. 158. b.] 


Nou the Plaintiff's Attorney ought to Give the Defendant's Attor- 


ney ſufficient Notice of Trial. 


(c) Finch, 
400. 

1 Inſt. 154. b. 
155. a. & b. 
2 Inſt. 27. 

3 Inſt. 221. 


(4) F. N. B. 
166. 
2 Inſt. 447. 


When the Jury appear upon the Proceſs, If the Defendant does 
not appear, The Plaintiff may Pray that the Enqueſt may be taken 
by Default, and his Petition will be Granted, whether the Defen- 
dant afterwards appears or not. But if the Plaintiff makes Default, 
He ſhall be Nanſuited, and the Defendant ſhall have Coſts. [See the 
78 V. g. chap. 22. and For the Writ of Proviſo the Catalvgue of 
Writs, ſupra, v. Proviſo.] ]) 5 

2. The © Fury (Furata, from Furare, To Swear) fignifieti 
Twelve Men ( Liberas & Legales, Freemen, Indifferent, and not 
Outlaw'd or Infamous) who are Sworn Judges upon Evidence in 
Matters of Fact. The Words Aſize, Enqueſt and Homage, are ſome- 
times taken for a Jury. | gy 

4 Aliens, Men Attainted for any Crime, ought not to ſerve on 
Juries. Clergymen, Infants under Fourteen Years of Age, and Per- 
ſons Seventy Years Old, c. are Exempted. [See Weſtm. 2. chap. 3. 
For Perſons Seventy Years Old. 6 V. 3. chap. 4. For Aporbecart 

| | 3 7 


— 


8 


—_— 


(a) Ad Queſtionem Faiti Non Reſpondent Judices, ſed Furatores. 1 Inſt. 125: a, N Þ 
226. 4. 9 Rep. 24. | mort | 
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of Weſtminſter, Sc. Non ponendis in Affiſis: & Furatis in the Catalogue 
of Writs, ante.) < ey 9 55 
There is a Jury 


of the Jury 


ſometimes Per Medietatem Lingue (i. e.) Half 
b th are to be Aliens, where cne of the Parties is an Alien. 
[See 27 E 


7 £ 3. chap. 1 3. 8 H. 6, chap. 28. 1 2 Ph. & M. chap. 4. 
But this is not allow'd 1n © High-Treaſon. 


By the 21 H. 6. chap. 4. If Both Parties are Aliens, The Fur 
fall be all Engliſh, n 70 

Sometimes a Special Fury is Granted, (viz.) That the Sheriff ſhould 
Attend the Prothonotary with his Book of Freeholders, that The 
prothonotary, in the Preſence of the Attornies on both Sides, may 
take out Forty-eight, from which each Party may ſtrike out Twelve, 
and then the Sheriff may Impannel the keſt. 

' [See the 7 & 8 W. 3. chap. 32. For the Conſtables Duty to Return 
to the Quarter-Seſſions a Liſt of all thoſe that are Qualified to ſerve 
on Juries, Sc. See alſo the 8 9 V. 3. chap. 10. 


1& 9 V. g. chap. 32. For the County of York and for the Inhabitants 


ce) 3 Inſt. 
37. 
H. P. C. 260, 


f Tales-Men (Tales de Circumſtantibus) are By-Standers to ſup- (0 10 Rep. 


ply the Want of Jury-Men of the Principal Pannel, who were Impan- 


102, 103, 


nel'd on the Jury and did not appear; or at their Appearance were - = "464 
Challenged by either Party as not indifferent. In which Caſe The 1 Gogh 


judge, upon Motion of the Plaintiff or Defendant, Grants a Supply 
to be made by the Sheriff, c. of one or More Preſent in Court to 
make a Full Jury, which He could not do By the Common Law. 
[See the 35 H. 8. chap. 6. 469 5 Ph. £9 M. chap. 7. 5 Eliz. chap. 25. 
14 Elix. chap. 9. 4 & 5 V. &. M. chap. 24. and eſpecially the 7 & 
V. 3. chap. 32.] There is alſo a Decem Tales, as when a full Ju- 
ry doth not appear at a Trial at the Bar, there goes out a Writ to the 
Sheriff Apponere Decem Tales. 


3. There may be Challenges of a Jury. A £ Challenge (Calumnia (s) 1 Inft. 


1. A Challenge to the Array (becauſe the Jurors Names are Ar- 


2 Feign'd Word in this Caſe) in Legal Senſe, as applied to a Jury is 15. PP 
an Exception againſt Them that are Return'd to be Jurors. This Terms of the 
Challenge is Twofold (vig.) To the Array and to the Polls. e 


Finch, 400, 


ried. and Rank d One under another) is to the Array of the Prin- 491, 412, 
he Pannel, or to the Array of the Tales. A Challenge to the Array : Roll. Abr. 
0 


the Principal Pannel is at once to except againſt all the Perſons 636, 637, 
385 039, 


ſo Arrated ar Impannel'd. And here may be a Principal Cauſe of . 


Challenge to the Array, and a Challenge to the Favour. 1. A Prin- 
apal Cauſe, in Reſpect of Partiality or Default of the Sheriff, &c. 
and not in Reſpect of the Perſons Return d. Partiality of the Sheriff 
may be by Reaſon of Kindred or Affinity to the Plaintiff or Defen- 
dant, or if one of the Jury is return'd at the Nomination of the 
Plaintiff or Defendant, Sc. His Default may be by not returning a 
Knight, when a Peer of the Realm is either Plaintiff or Defendant 3 
or if the Array is Return'd by the Bailiff of a Franchiſe, and the Sheriff 
Returns it as of himſelf. 2. To the Favour; which is not ſo Self. Evident 
an Exception, but is left to the Judgment of Triers, Two of Them 
that are Impannel'd being appointed by the Court for that Purpoſe 3 
3 1f the Plaintiff or Defendant is Tenant to the Sheriff, or if the She- 
nft's Son hath Married the Daughter of the Party, &c. This Excep- 
ton to the Favour may be left to ſuch a Trial and the whole Ar- 
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(#) 1 Inft. 2. A Challenge to! the Polls is an Exception againſt One or More 
157 &þ Particular Jurors Return'd, And this may be Peremptory, Principal 
158.a, For Favour, For Default of Hundredors. © 
1 1. Peremptory, without ſhewing any Cauſe, which 1s only in Tre. 
—<"—_ 181, ſon or Felony, 1n Favour of Life. : wy 


2. Principal, ſo call'd becauſe if it is found true, It is ſufficient 
without leaving it to Triers. Principal Challenge to the Poll ma 
be reduced to Four Heads, (vig.) Propter Honories ReſpeFum, Prop- 
ter Defectum, Propter Aﬀettum, Propter Dilidlum. 

Propter Honoris Reſpefum, In Reſpect of Honour, as becauſe He is 2 
Peer of the Realm. 

Propter Defectum, in Reſpect of ſome DefeF, or Default; as of 
Birth, becauſe Alien born, or of Age, becauſe a * Mingr, or of 
Eſtate, For, | 


By the 4 & 5 W. & M. chap. 24. and the 7 & 8 W. 3. chap. 22, 
Furors Eſtates onght to be 10 l. per Ann. at leaſt, in Freehold or Co- 
pyhold Lands, and in Wales Six Pounds per Ann. excepting Kran- 
gers Return'd Per Meditatem Linguæ. Tales-Men miſt be Freehold. 
ers or Copybolders of the County of Five Pounds a Tear; and within 
Wales of Three Pounds a Tear; Saving to All Cities, Boroughs, and 
Towns Corporate their Ancient Uſage of Returning Furors in ſuch May: 
ner as hath been Accuſtom'd. 


[See the 2 H. 5. Stat. 2. chap. 3. 8 H. 6. chap. 29. 4 . d. 
chap. 3. 23 H. 8: chap. 13. 35 H. 8. chap. 6. 27 Els. chap. 6. See 
alſo the 7 & 8 V. 3. chap. 32. 2 Ann. chap. 18. 10 Ann, chap, 14. 
For the County of York. | 


(7) 1 cro. Theſe Statutes ſpeak only of Jurors Eſtates betwixt # Party and Par- 
413. ty, which extend not to the King where He is Party. But here the ]u- 
ror ought to have ſome Freehold, as at Common Law. 
(#) 1 Inft. * Propter Aﬀettum, working a Principal Challenge or to the Fi 
4 . b. vour. Principal, when there is Expreſs Favour or Expreſs Malice 
158. a. If a Body Politick or Incorporate brings an Action that concerneti 
_ « po Body, If the Juror 1s of Kindred to any of that Body, It is a Prin- 
E cipal Challenge. So if one of the Parties is of Conſanguinity or Aftnr 
ty to a Juror; If a Juror hath given a Verdict before for the ſame 
Cue, Matter or Title, tho' betwixt other Perſons; If One Labours 
a Juror, and Gives him any Thing for His Verdict; If after He's 


Retur n'd, 
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Minor Jurare non poteſi, 1 Inſt, 172, b. 
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etürn'd, a Juror doth Eat and Drink at the Charge of either Party; 
a Juror hath been an Arbitrator choſen by the Plaintiff or Defen- 
dant in the ſame Cauſe, To the Favour, FSee Poſtea;] EIS: 


Prapter Delictum, For Crime, as if the Juror is Convicted and 
Attainted of Treaſon, Felony, Perjury as a Witneſs, adjudged to the 
pillory, Tumbrel, &c. or to be branded or Stigmatized, or to have 
any other Corporal Pumſhmetit, whereby he becometh * Infamous, 


or if He is Outlaw'd or Excommunicated. 

Theſe are all Principal Challenges, becauſe they are betwixt the 
Parties to the Record. In this and all other Caſes he that Chal- () 1 Int: 
lngeth muſt ſnew the Record If He will have it take Place as a 57. b. 
Principal Challenge Otherwiſe he muſt Conclude to the Favour ; 
unleſs it is a Record of the ſame Court. | 


. 


z. For * Favour; when either Party cannot take any Principal (#) i Int: 


Challenge, but ſheweth Cauſe of Favour ; which muſt be left to the 557: b. 
Diſcretion of the Triers upon hearing of the Evidence, as upon a 
Challenge of the Array for Favour. But ſome of them come nearer 

to a Principal Challenge than Others. The Cauſes of Favour are In- 

faite; but thereof ſomething may be gather'd from what Hath been 

aid. In General It is a Rule, That a Juror muſt ſtand indifferent 

s he ſtands Unſworn. | 

4. For Default of + Hundredors. But, 


By the 4 & 5 Ann. chap. 16. For preventing Delays which happen 
by Reaſon of Challenges to the Array of Pannels of Furors, and to the 
Polls for Default of Hundredors, Every Venire Facias for Trial of 
Iſue in any Action or Suit in any Court of Record at Weſtminſter, 
fall be Atarded of the Body of the Proper County, where ſuch Tſſue 
is Triable. This ts not to Extend to Appeals of Felony or Murder, or 
to any Indi ment, Preſentment, &. of Treaſon, or Felony, or to any 
Writ, Bill, Action or Information upon any Penal Statute. | See the 27 
Elix. chap. 6.] | 


The Time to Challenge a Juror is before He is Sworn ; Otherwiſe, 
if the Cauſe of Challenge ariſes after He is Sworn. 5 

The Juror Himſelf may be Examin'd upon a Voire Dire (To (-) Finch, 
ſpeak the Truth) upon his Oath, to inform the Triers of the Truth a 
of the Challenge, if the Cauſe of Challenge tends not to his Diſcre- n 
dit. But the Triers are not bound by His Oath. 
No Challenge can be made to a Jury Impannel'd upon a Writ of 
Enquiry. [See Of Judgment, infra.] | 

[See Of Trial and Challenge, chap. 5. poſt.) 5 5 

4. Each Juror muſt take the Oath appointed by Law, and muſt be 
lworn well and truly to Try the Iſſue of M/ Prius according to 


Their Evidence. | 8 

- Evidence ( Evidentia) is generally uſed for ſome Proof either by () Terms of 

* Writings, or Witneſſes. | the Law, v. 

U | Thi Evidence. 
S 1 Inſt, 283. #, 


—— 


6, Repellitur à Sacramento Infamis. 1 Inff. 182. a. | 
Vicinus Fafta Vicini Praſumitur Scire. 1 Inſt. 158. b. | 
(0) Probationes Dezent eſſe Evidentes, Per ſpicuæ Q Faciles Intelligi. 1 Inſt. 283. a: 
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This Word Evidence doth: not only contain Matters of Record, 
Letters Patents, Fines, Recoveries, Inrollments of Bargain and Sls 
&c. and Writings under Seal, as Charters and Deeds (tho' the Sea] 
is broken off) and other Writings without Seal, as Court-Rolls, e. 
counts, Letters, Ac. which are call'd Inſtruments; But in 2 larger 
Senſe It containeth alſo the Teſtimony of Witneſſes, and Other Progg, 
to be produced and Given to the Jury for finding the Iſſue joy 
betwixt the Parties. It is call'd Evidence, becauſe thereby the Point 
in Iſſue is to be made Evident to the Jury. If it Tends towards fach 
Evidence, It is alſo call'd Evidence in Legal Underſtanding, thy 

not in Common Speech, 8 
Where the Evidence proves the Effect and Subſtance of the Iſs 
It is Good. | 

I. As to Writings. | DES! | 
(p) Trials per 7 General Acts of Parliament way be given in Evidence, and need 
1 23, Dot to be pleaded. Of theſe The Printed Statute Book is Good Evi. 
5 dence. A Private Act, tho? Printed by Raſtal, &c. is not to he Al. 
low'd. A Copy muſt be Examin'd by the Record of Parliament 
| Roll and ought to be Pleaded. 

(q) 9 Rep. 3 5 Records and Inrollments prove Themſelves, and cannot be pro. 
107 .. ed by Witneſſes. The » Copy of the Record or Inrollment may be 
2 Roll. Abr. given in Evidence, being Sworn to be a True Copy, No Razure or 
Ar 1 83 Interlining ſhall be intended in a Record. But the ſureſt way is to 
92, 93. Exemplify a Record under the Great Seal, or under the Seal of the 
1 Inſt. 123. Court to prove a Record upon Nu Tel Record Pleaded; and then 
C „ the Exemplitication of a Record may be offered in Evidence; if the 
(/)Trials per whole Record, not a Part of it, is Exemplified. / But if one takes 
nn tt Copy of Part of a Record, He muſt at leaſt take out ſo much 
as Concerns the Matter in Queſtion, and make Oath that there is no 


more of it that Concerns the Iſſue. 


N 3 & 4 Ed. 6. chap. 4. 13 Eliz. chap. 6. An Exemplification 
e 


of the Inrollment of Letters Patents under the Great Seal ſhall be ſufi 
cient to be Pleaded and ſhew'd forth in Court. | 
(7) 1 Inſt, The * Letters Patents Themſelves were to be ſnew'd at Common 
225. b. L aw. | | 


[See the Difference betwixt an Exemplification and a Conſlat, and 
of an Inſpeximus, Innoteſcimus, and Vidimus. 5 Rep. 53, 54. 


By the 5 H. 4. chap. 14. 23 Eliz. chap. 3. 27 Eliz. chap. 9. 
Inrollments of Fines and Recoveries are of as Great Validity as tit 
| Originals. | WL 1 
()Trials per 4 A Fine or Common Recovery may be given in Evidence, tho 1! 
Pais 1577209. 15 not under the Great Seal, or Seal of the Court, and without vouch- 
ing the Roll of the Recovery. The Part Intended is the uſual Er 
dence that there is ſuch a Fine. But again It is ſaid on the Contra), 
That the Fine muſt be ſhew'd with the Proclamations under Seal, 

and that the Chirograph or Indenture will not be ſufficient. 
An Inrollment of a Deed proves it ſelf, the Court being Certified 
of it by a Copy of the Inrollment examin'd and atteſted upon on 


Inrollments ought to be Credited, the Deeds being firſt acknowle 4 


595 


4 1 , IEF Ts gen * * 6 . — 3 2 A 1 
Ch. 4 Iams of England. 
— ere er ee er ener ern — Ou — eee, eee 


ed to be the Deeds of the parties before a Maſter in Chancery, if in- 
roll'd in the Chancery; or before a Judge of the Court where it is in- 
roll'd. The Tranſcripts too are made by Officers of Truſt. But the 


Inroll ment of a Deed, which needs no Inrollment, or * where the (#) Trials 
Eſtate doth not paſs by it, is only Evidence to ſome Purpoſes, and Ig 9+ 


6. 


when it can be proved to a Jury by Circumſtances, That there was 3 Lev. 387- 


ſuch a Deed. 


By the 10 Ann. chap. 18. If an Indenture of Bargain and Sale is 
pleaded, a Copy of the Inrollment, examin'd and fign'd by the Proper 
Officer, and proved upon Oath to be a true Copy, is as good Evidence 
1s the Original Indenture of Bargain and Sale. [See the 5 Elis. 
chap. 26. 5 Ann. chap. 18, 6 Ann. chap. 35. 7 Ann. chap. 20. and 
Of Bargain and Sale, Book 2. chap. 3. and the 7 g 8 V. 3. chap. 7. 
where in a particular Caſe the Book of the Clerk of the Crown, or a 
Copy thereof, may be given in Evidence, 12 Ann. Sefſ. 2, chap. 14. 
where Examinations of Popiſh Patrons, r. 1 Georg chap. 10. where 
Entries of Augmentations, Oc. or Copies are Evidence.] 


A Copy of a Conviction upon an Indictment of Treſpaſs, &c. is 


but with other Evidence 1t may, An Expreſs Confeſſion vpon an 
Indictment is full Evidence; not an Implied Confeſſion ; where the 
Defendant ſubmits to a Fine rather than contend with the King. 

A Record of an Inferior Court has been rejected in Evidence, and 
the Party has been put to prove what was done 1n the Inferior Court. 
So much of Evidence by Records, as they come under the Head of 
Evidence by Writings. 

Concerning Deeds and Writings Not of Record. 

Every * Ancient Deed proves it ſelf where Poſſeſſion has gone ac- 
cordingly ; and tho? it has no Seal on it, or tho' the Execution of it 
cannot be proved. but Later Deeds muſt be prov'd by Witneſſes. 
If the Seal is broken off, yet the Deed may be given in Evidence. If 
Witneſſes are Dead, Their Hand-writing muſt be proved. A Deed 
cannot be proved by a © Copy, For the Original Deed might be In- 
terlin'd, Razed, or not ſufficient in Law, or not Seal'd or Deliver'd. 
Yet in Caſes of Extremity, as where the Deed was burnt, &c. the 
Judges may at their Diſcretion allow it to be prov'd by Witneſſes. A 
Copy of a Deed will be Allow'd, when the Defendant has the Deed, 
and will not produce it. If an Original Deed is in Being, or may be 
had, The“ Connterpart cannot be produced in Evidence; otherwiſe 
1! the Original cannot be procur'd. Nay a Copy of a Counterpart 


of a Deed is no good Evidence, without ſhewing the Deed it ſelf; 
unleſs it can be prov'd That there was ſuch a Deed in Being and that 
lt is loſt, There cannot be an Exemplification of a“ Copy of a Deed, 
tho' the Copy is inroll'd. Writings not of Record, as Leiger-Books 
of Corporations, where Leaſes and Grants are Enter'd, and ſuch Pa- 
per. Books, cannot be exemplified ee the Great Seal, or other Seal 

H h h in 


— 


) Ex Diuturnitate 7 emporis Omnia preſumunter ſolemniter Acta. x Inſt, 6. b. 2 Init. 362. 


not ſufficient Evidence ſingly by it ſelf in an v Action of Treſpaſs, Oc. (y) Terms of 


the Law, v. 
Battery. 
Trials per 
Pais. 166, 
250. 


(2) 1 Inſt. 
6. b. 

2 Inſt. 118. 
Trials per. 
Pais 166, 
220, 232, 
233. 

(a) 1 Inft. 
225.4. & b. 
10 Rep. 92. 
Trials per 
Pais 232. 


(5) 1 Lev. 25. 


Trials per 
Pais 232. 


of a Leaſe, the Leaſe being loſt, has been admitted. The © Recital () 1 Ing. 


352. b. 
Vaugh. 74, 
75: h 
2 Lev. 108. 
(4) 3 Init. 
173, 174. 
Trials per 
Pais 231. 
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in Court of Record, but the Original muſt be produced; for a Leiger- 
Book it ſelf is but a Copy. Therefore it muſt be abſurd to offer 3 
Sopy of a Copy. Original Letters muſt be ſhew'd, not a Copy of 
(e) 2 Roll... Them. A Pedigree drawn by a Herald at Arms for One th 
** * claims to be Heir, Sc. will not be accepted as Evidence, without 
Trials per ſhewing the Records or Ancient Books from whence it was takefi, a 
Pais 195 Regard will be had to very Ancient Books. But a Copy of an Inſcrip. 
tion on a Grave-ſtone has been admitted in Evidence to prove a Pe. 


218. 


| 
(f) Trials per digree. F A Church-Book ought not to be allow'd in Evidence. 14 4 
Pais 159 Shop-Book is no Evidence after a Year. [See 7 Fac. 1. chap. 12. 
1 Cro. 411. Methinks the Book only of a Merchant or Trader ſhould be no good ( 
Car per Evidence to prove a Debt due to Himſelf; tho? it is good Evidence : 
232... for the Adverſe Party to prove a Debt againſt Him. The Book of a 
(909 Rep. Dome ſday brought into Court is good Evidence to prove Lands to b 
lob. 183. be Ancient Demeſne. An Almanac has been allow'd ſufficient Evi. 
(i) Raym. dence to prove a Day to be Sunday. An Almanack, wherein a F. 
* ther had writ the Day of the Birth of His Son, was allow'd as good 1 
Evidence to prove the Non- Age of His Son. WO b 
Proceedings 1n Courts not of Record, as County-Courts, Hundred- 2 
Courts, Courts-Baron, Sc. may be denied, and Tried by a Jury, C 


They cannot be proved by the Rolls, but muſt be proved by Wit- 

neſſeſs; and then the Rolls may be Evidence too: A Copy of the 
Court-Rolls oſ a Court-Baron regularly will not be admitted in 

(+) Lit. 75: Evidence, * tho' Copies of the Court-Rolls are the only Evi- 
dence, 1n point of Alienation, Concerning the Tenements of Copy- T 
holders, the Court-Rolls themſelves muſt be ſhewn. But there x 

(1) Trials per hath been an unſettled Practice in this Caſe, “the Judges ha- 


Pais 78, ving allow'd Copies of Copyhold Lands and Admitrances to . 
: be given in Evidence, where the Rolls have been in Being, as well 15 
as where they have been loſt. If Copies of Court-Rolls are ſhew'd : 
to prove a Cuſtomary Eſtate, the Enjoyment thereof alſo as ſuch 7 
ought to be proved. Upon Motion a Copyholder hath obtained a © * 
+ Rule for the Steward of a Court-Baron to Grant Copies, and that Ml *" 
the Court-Rolls may be produced at Trials; becauſe all the Tenants . 
of a Manor have an Intereſt in the Court-Rolls. But this hath been 0 
: alſo denied. 2: mn R 
(9). Vomee. © IN againſt a Complainant in the Court of Chancery has been 86 
Trials per Allow*d ; but look'd upon to be but flight Evidence. A Defendants in! 
Pais 167, Anſtoer is Evidence againſt Himſelf; tho' not againſt Others, if the he 
108,207 Bill is proved. Depoſitions of Witneſſes in Chancery betwixt the 110 
239. fame Parties may be accepted, eſpecially if the Witneſſes are Dead, 15 
proving the Bill and Anſwer. A Decree is no Evidence in a Cour 0 
of Common Law. An Afidavit made before a Maſter in Chancery lun 
is not to be allow'd as Evidence, tho' the Party is Dead; unleſs One f 6 
can make Oath that ſuch an Afidavir was made in his Preſence: | 1 
may be allow'd as a Note or Letter. Afidavits may be read in 

Courts upon Motions, but not upon Trials. [See 5 Georg. chap. 2.1 — 
To prove the Bankruptcy, c.] WE 
(n) 1 Inft. " Depoſitions in the Ecclgſiaſtical Court cannot be given in Ew! Pl 
3 Roll. Abr. dence 5 but a Sentence may in a Cauſe of Tithes, c. and the S Z: 
Tan per ce may be alledg*d Summarily. [See the 29 Car. 2. chap. 8. "Wl 5 


2 Evidence of Augmentations to ſmall Vicarages and Curacies by 
212 : | the 
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the Regiſter's Book, Sc.] A * Probate of a Vill as to Perſonal Eſtate (0) » Roll 
ſball be admitted. But if Iſſue is taken upon it, as that the Seal is 185 = 
forged, or that there was Bona Notabilia, It ſhall be tried by a Jury, Pais 193, 
A Will under which Title to Land is made muſt be ſhew'd, not er 

1 Copy of it, or the Probate, or any Proceedings about it in the 12 
Spiritual Court; unleſs perhaps the Original cannot be found. Yet ©) 2 
if the Will is proved in the Chancery, Copies of the Proceedings * lee 
there will be admitted in Evidence, 4 An Account of an Executor or (4) Trials per 
Adminiſtrator allow'd by the Ordinary ſhall not be given in Evi- 3, 
dence, nor any Regard had to it upon Plene Adminiſtravit. 7 The Acts () i Lev. 25 
of the Eccleſiaſtical Court have been Admitted to prove the Grant of 
an Adminiſtration. In a Quare Impedit a Copy of a Retainer, which 
was enter d in the Court of Faculties, was offer'd in Evidence on the 


Behalf of a Chaplain, but was not allow'd. 


P N EE. * 


— 


By the 7 G 8 V. 3. chap. 7. If any Perſon ſhall make a Falſe or 
Double Return F a Member of Parliament. He ſhall forfeit 300 I. to 
be Divided betwixt the King, the Poor of the Place and the Infor- 
mer, and the Party proſecuting may give in Evidence the Book of the 
Clerk of the Crown, or a Copy thereof. 


2, Of * Witneſſes, | | 2 
| [Witneſſes cannot Teſtify a Negative but only an Affirmative. (/2Inft.662, 

Witneſſes muſt ſwear to ſpeak the Truth, and nothing but the 
Truth, of what they have Heard or Seen, not what They * believe (t) 3 Infl. 166. 
or Remember, or to the Beſt of their Remembrance. | | 
Io a Jury One Witneſs is ſufficient. But if a Witneſs is“ Infamors du) v Int. 
(i, e.) Attainted of a Falſe Verdict, or of a Conſpiracy, at the Suit of * 
the King, or Convicted of Perjury, where a Pardon cannot Reſtore 
His Credit, [See 5 Elis. chap. Ly or Convicted of a Prænnmire, For- 
gery upon the Statute of the 5 Elig. chap. 14. (not upon the Statute 
of the 1 H. 5. chap. 3.) or Convicted of Cheating at Cards and Dice 
on the Statute of the 9 Ann. chap. 14. or Convict of Felony, and 
not * Pardon'd. A Burning of the Hand upon Conviction is in the (x) Hob. 11. 
Nature of a Statute-Pardon, [See 18 Eliz. chap. 7.] or if One by 1 2 
Judgment Hath loſt His 5 Ears, or ſtood in the Pillory or Tumbrel, () 1 In. . b. 
or Hath been Stigmatized or Branded, or whipt, &. All theſe ought 3 Inf. 125 
to be Rejected from Giving their Teſtimony, while the Judgment is ; = "hi TOY 
in Force. But the Record of theſe Convictions or Attainders muſt 
be produced in Court. You ſhall not be allow'd to ask the Witneſs 
iny Queſtions to Accuſe Himſelf of any of theſe Crimes. You may 
Impeach His Credit by Other Witneſſes as to his Character and Re- 
Nen in General; but ſhall not be admitted to make Proof of 

articular Crimes, whereof he never was Convicted ; for this is not 


a proper Time for his Trial. 
mo Hhhh 2 z An 
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« 3 ä 
Judex non Poteſt eſſe Teſtis in Propria Cauſa. 4 Inſt, 297. 
Plus Valet ts 4. ord L A 12 
LIeſtibus De ponentibus in Pari Numero, Dignior ibus eſt Credendum. Tbid. 
Allegans Contraria non eſt Aud iendus. Ibid. 
Juramentum in parte Verum, In parte Falſum, non eft Admittendum, Ibid. 
Allegans Suam Tur pitud inem Non eſt Aud iendus. Ibid, 5 
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(z) 1Inft.6.b.- 
3 Inſt. 108. 


4 Inft. 279. 
(201 Inſt. G. b. 


492. 


Uſury; ought alſo not to be Heard as Witneſſes. | 
(5) 1 Inft.6.b. 5 Kinſmen, tho' never ſo near, Tenants, Servants, Maſters Coun- 
ſellors, Attornies, One of the Jury upon Trial, One that is Bail to 


2 Roll. Abr. 
68 5. 
1 Sid. 315. 


ſhall be left to the Jury. [See the 7 & 8 W. 3. chap. * I Georg, 
(c) 3Lev. 152. ö 


be a Witneſs. For then by ſuch Art no unwilling Witneſs could be 


(4) 2 Roll. 
Abr. 68 5, 68 6. 
1 Mod. 73, 


74. 


he may be Admitted to prove the Delivery of the Money to His 


(e) 2 Lev. 
231,236,24t. 


ther Small or Great, whereby It may be preſumed whether they will 


| chap. 18. and Book 1. chap. 7. Concerning the Accounts of Church. 


(f) 1 Ventr.- 
197» 


(z)2Rol.Abr. 


686. contr. . 


Hob. 213. 


(A) 6. Rep. 47. 
2 Roll. Rep. 


346. 0 


2 Cro. 542. 


— ͤ ͥöD WM 


and as to the Wife, upon the Statute of the 3 H. 7. chap. 2, For 


Againſt their Clients, becauſe they are obliged to keep Their Se. 
- crets. But of Their own Knowledge before Retainer, They may be 
examin'd as Witneſſes if ſerv'd with a Subpena. 
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- An Infidel, (not a Jew, for he mall be Sworn on the Old Je. 
ſtament) One of 'Non-fane Memory, or not of Diſcretion, A Part 
imereſted in the Suit, A Wiſe For or againſt her Husband, & 3 c 
tra, becauſe they are but one Perſon, (except in Caſe of Treaſon 


forcibly taking away and marrying Her) The Party to an Uſurioug 
Contract againſt the Uſurer, in an Information upon the Statute of 


the Arreſt, not to the Action [See Of Bail, ſupra.] and all Others that 
are not Infamous, or Want Underſtanding, or not Parties in Intereſt 
may be Witneſſes. A Legatee may be admitted to prove a Will, if 
his Legacy is but ſmall; or if he hath received His Legacy or Re. 
leaſed it. Kinſmen, Servants, G c. may be Sworn z but their Credit 


+: 1 6. Concerning the Solemn Affirmation of Quakers 
Witneſs, laying a © Wager, That the Party for whom He is to 
be a Witneſs will Carry the Cauſe, ſhall not make him incapable to 


made uſe of. 

4 In An Action Againſt the Hundred upon the Statute of Min- 
cheſter, the Party Robb'd may be a Witneſs for Himſelf. If a 
Maſter delivereth Money to His Servant, and his Servant is Robb'd, 


Servant, tho' the Maſter is Plaintiff in the Action. (Qu.) For 
he might have had Other Witneſſes to prove the Delivery. A 5 
Leſſor that lives out of the Hundred may be a Witneſs for the 7 
Hundred; for His Tenant of the Land pays the Contribution 
to the Loſs by Robbery, if a Tax 1s levied. Hundredors, tho' 
they have no Lands and pay no Taxes, cannot be Witneſſes for ; 
the Hundred; becauſe when the Money recovered againſt the Hun- 
dred comes to be levied, they may be worth ſomething ; and becauſe 
they are compellable to Watch and Ward. Sojourners, Servants, 
and thoſe that receive Alms, may be Witneſſes. | | 
Members of Corporations ſhall be Admitted or Refuſed to Give 
Evidence in Actions brought by Corporations, as their Intereſt is ei- 


be partial, or not. But to avoid ſuch Debates, It is the beſt way to 
Disfranchiſe Them. [See the 3 & 4 V. & M. chap. 11. 1 Am. 


wardens, Overſeers of the Poor and of Decay'd Burgeſles. ] | 
An Informer may be a Witneſs, tho? He is to have part of the For- 

feiture, (i. e.) where Other Witneſſes cannot conveniently be Had, 

FA Counſellor, Attorney, Sollicitor, ought not to be examin'd | 


The £ King cannot be a Witneſs under his Signet Manual. 

Things done in a! Foreign Corntry may be given in Evidence to 
a Jury. And upon Trial of Things done beyond Sea, The Teſtimon 
of a Publick Notary from thence is Good Proof, 1 


— 2 — 1 


b 
N 


Io prove the Confeſſion, of the! 
dence, If there is no Proof of a Dealing betwixt the Plaintiff and 


ly., As if it be worn, That the Defendant confeſſed the Debt, but 
ſaid at the fame Time that He hath paid it, The whole ſaying muſt 
be taken altogether. * 
Ik a Witnels is not able to Travel, A Judge may excuſe His Non- 
appearance, and Certify His Examination. Where a Witneſs can- 
not be preſent at the Trial, by the Conſent of the Plaintiff and De- 
fendant, or by Rule of Court, He may be Examin'd upon Interroga- 
tories at a Judge's Chamber. 


L 
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Defendant. However a? Confeſſion muſt not be taken as to part on- () Trials. 


the Party is oftentimes flender Evi- 
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+ Outlawry in a Perſonal Action is no Exception againſt a Witneſs ; ( 119.6. b. 


tho' it is againſt a Juror. 


By the 5 Eliz. chap. 9. If One ſerv'd with Proceſs of Subpœna 
out of a Court of Record to Teſtify ar a Witneſs (being Tender'd 
Convenient Charges, and Having no Reaſonable Let) ſhall make De- 


fault, He ſhall Forfeit to the Party Griev'd 10 l. and bis Damages. [See 


3 Cro. 276, to 388, 522, 540. | | 
By the 29 Car, 2. chap. 3. A Deviſe of Lands, &c. miſt be in the 
Preſence of Three ſubſcribing Witneſſes at leaſt. 


In Criminal Cauſes if a Witneſs refuſes to appear upon a Sub- 
jzne, The Court may put off the Trial and Grant an Attachment 


10000 Him for his Contempt. [See the 7 V. 3. chap: 3. 1 Ann 
6 


9.4 1 . 
dee what Evidence by Writings or Witneſſes may be Admitted up- 
on General or Special Iſſues, 2 Roll. Abr. 676, to 687. Trials per 
Pais, chap. 11. Nelſon's Law of Evidence per Tot. 


In many Caſes by Statutes Special Evidence may be given upon 


the General Iſſue, as before obſerved. [See Of Iſues ante, and Of 
Evidence and Witneſſes, by 6 5. poſt. ] 


Many Times Juries are Induc'd with other Matter by! Preſump- (1) « Ind: 
tion; whereof there ate Three Sorts, (vis. Viblent, Probable or . b. 


Light, 


Violent is often full Proof; as if one is run thro' the Body with (") : Ing. 


a Sword in a Houſe, whereof he inſtantly Dieth, and it was prov'd 
by a Witneſs that one was ſeen to come out of the Houſe with a 
Bloody Sword, and no other Man was at that Time in the Houſe. 
So if all the Witneſſes to a Deed are Dead, Continual and Quiet 


Poſſeſſion is a Violent Preſumption of the Truth of it. But the Deed 


may receive further Credit by Compariſon of the Hands and Seals. 
Again, If a Defendant pleads Payment to à Bond, and it appears that 
the Debt is of So long Standing by the Bond, and it hath not been 

manded, nor Intereſt paid, for many Years, It ſhall be preſumed 
that the Money was paid, tho” the Plaintiff hath the Bond in his Cu- 
ſtody. If a Rent is behind for twenty Years, and the Land lord 
makes an Acquittance for the Laſt Year that 1s Due, all the Reſt are 


preſum'd to be paid, Sc. [See the 19 Car. 2. chap. 6. 6 Ann. 
chap. 18. where an Abſent Perſon ſhall be Preſum'd to be Dead, with 


alter His Death.] 


Reſpe@ to one in Remainder, Reverſion, or ExpeQancy of any Eſtate 


„- 


6. 
& b 


b. 373. 4. 


1 


| tha... I IN 
be Book IF. 
— — — nn . 
n dr Preſumption proves but Little; and Light Preſumption 
not at all E 51 


In General, The Court ought not to Judge too haſtily upon bare 


(r) Rep. 9. | 


(/) 5 Rep. 
104. 
1 Init. 72. a. 


Preſumption in Caſe of * Life and Death. 

2 A Wrong ſhall never be Preſum'd. | 

No Preſumptions ſhall be admitted againſt the Preſumptions of 
1 Law in many Caſes ; tho' the General Rule is otherwiſe. 

Note, That Evidence 1s never ” Pleaded ; but the Matter of Faq 
only; which if it be Denied, the Evidence ſhall be given to the 
Jury, not to the Court. TOS 

There may be a / Demurrer to Evidence. As if the Plainif 
ſhews in Evidence any Records, Deeds or Writings, or any Sentence 
in the Eccleſiaſtical Court, upon which a Queſtion of Law doth 3. 


riſe, and the Defendant offereth to Demur in Law upon it, the Plain. 


tiff muſt Joyn in Demurrer, or waive his Evidence. So if the Plain- 
tiff Produces Witneſſes to prove a Fact, vpon which a Matter of Lay 
Ariſes, if the Defendant Admitteth their Teſtimony to be True 
there alſo the Defendant may Demur in Law upon it. So nay the 
Plaintiff Demur upon the Defendant's Evidence. In theſe Caſes the 


Counſel of the Plaintiff and Defendant nwſt agree the Matter of 


Fa& in Diſpute, and the Jury muſt be Diſcharg'd, and the Matter of 
Law referr'd to the Judges to determine. But if Evidence is given 
for the King in an Information, or other Suit, and the Defendant of- 
fers to Demur vpon it, The King's Counſel are not obliged to Joyn 


in Demurrer, but the Court ought: to Direct the Jury to Find the 


Special Matter. And indeed becauſe Juries uſually of late find a 


Doubtful Matter Specially, Demurrers upon Evidence are ſeldom 
uſed. © 


(?) 9 Rep. 
I 3. 

2 Inſt. 426, 
4275 428. 


(% Kelv 15. 
*2 Inſt, 427. 


(x) 1 Inft. 
6. b. 


(y) 3 Inſt. 
26, 27. 


+ 


Verdi 
dence to the Jury is no Part of the Trial. For by Law the Trial 


There may be alſo a * Bill of Exceptions to the Evidence; as 
when one of the Parties for the Inſufficiency of the Evidence on the 
other Side (as He Conceives) doth'offer to Demur upon the ſame, 
and the Court doth not agree to it; then the Court ought upon Re- 
queſt to Seal the Bill of Exceptions tendred to them in Writing; 
which upon a Writ of Error may be Heard. [See Weſt. 2. chap. 31. 
and the Expoſition thereof. 2 Inſt. 426, Sc.] N 
In Criminal Caſes No Bill of Exceptions to the Evidence is to 
be allow'd. For the Statute abovemention'd Extends only to Civil 
Cauſes. | 

ate, * That when the Trial is by Twelve Men, the Judgment 
is not given upon Witneſſes, or other kind of Evidence, but upon the 
29 as the Verdict is Given upon the Evidence. » The Evi 


here is not by Witneſſes, but by Verdict of the Jury. Evidence to 
a Jury and Trial by a Jury are Different. _—_ 


. 'Oftentimes when the Evidence hath been Heard, The Parties 


. 


doubting of the Verdict, do Conſent that the Jury ſhall be Drawn or 
Diſcharged. But if they cannot Agree, Then 1 


* . . * 0 — 


d 


| : (p) Omnia Preſumuntur Legitime Facta, Donec Probetur in Contrarium. 1 Inſt. 232. b. 
-  Injuria Non Praſumitur. Ibid. 5 At 722 


Odioſa & Inhonefta Non ſunt Preſumenda. 10 Rep. 56, 1 Inſt. 78. b. : F 
(q) Stabitur Præſumptioni, Donec Probetur in Contrarium, 1 Inſt, 373. b. 2 Rep. 4“ 


' 4 Rep. 71. 
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3. The Jury muſt give their Verdict. 

After the Evidence given upon the Iſſue, The Jury ought to be &) I luft. 
kept together in ſome Convenient Place without Meat or Drink, **7 © 
Fire or Candle; otherwiſe with Leave of the Court. They ought 

not to be allow*d to ſpeak with any Stranger, unleſs with the Bailiff 
Hit m_ them, and with Him only after they are Agreed upon 

eir Verdict. | 5 . | Y 
me yerdict (Vere dictum) is the Anſwer of the Jury concerning the ( 1 Inſt, 
Matter of Fact Referr'd to them by the Court upon the Iſſue. This = 
Anſwer they may make without Teſtimony, or againſt Teſtimony, 
if they Themſelves know the Fact. Every one of the Twelve Jurors 
muſt agree together, before there can be a Verdi&; and then, when 
they are agreed, It muſt be Delivered by the Foreman. | 

A Verdict may be Either“ General or Special. General, which is (5) » Init. 
poſitively Given either in the Affirmative or Negative; as Guilty or * 
Not Guilty, c. Special, where the Jury find the Special Matter, 
or the Fact at large, and leave it to the Judges to Determine what 
is the Law that riſes from the Fact. It may be either upon a Gene- 
ral or Special Iſſue. Likewiſe this Special Verdict may be either in 
Civil or Criminal Cauſes that concern Life or Member. And the 
Court cannot Refuſe a Special Verdict, If it is Pertinent to the Mat- 
ter in Iſſue. But a Verdict Finding Matter Uncertainly, or Ambi- 
guouſly, is Inſufficient, and no Judgment ſhall be given Upon it. 

There is alſo a © Publick and Privy Verdict. Publick, which is 8 LG 
given in Open Court. Privy, which is given out of the Court, be- 
fore any of the Judges of the Court. It is call'd a Privy Verdict, be- 
cauſe It ought to be kept Secret and Privy from each of the Parties 
Litigant, till it is Affirmed in open Court. But the Jury may Vary 
from their Privy Verdict; and tho' they found for the Plaintiff by 
the Privy Verdict, They may find for the Defendant aſterwards in 
Open Court by their Publick Verdict. After the Verdict is Recorded, 

1 1805 vary from it; but before it is Recorded, they may vary 
rom it. 

In 4 Criminal Matters, as Treaſon, Felony, Larceny, The Jury (4) 3 Ind. 
cannot give a Pri vy Verdict, but muſt give it openly in Court. [See 
Of Verdict, chap. 5. poſt.] 

Tho' the Verdict doth not Find the preciſe Iſſue, yet if the Sub- (e) 1 Inf. 
ſtance or Matter of the Iſſue is found, It may be Good. As if in 281... 
Aſſze of Darrein Preſentment, the Plaintiff alledges the Avoidance 
of the Church by Deprivation, and the Jury finds the Avoidance by 
Death, The Plaintiff ſhall have Judgment; for the Voidance is the 
Matter of the Iſſue, and this Rule holds in Criminal Caſes. As 
In an Indi&ment of Murder, and Plea Not Guilty, the Verdi& may 
ind Manſlaughter ; becauſe the killing is the Chief Point, and the 
Malice ſet forth is only Circumſtance, [See Where Actions muſt be 
laid, or of Local or Tranſitory Actions, where the Finding of the 
Place or Day is, or is not, material. Supra.) 

A Jury Sworn and Charged in Caſe of Life and Member cannot 
be f Diſcharged till they Give a Verdict. But in Civil Caſes a Sub- (J LG 
ect or Common Perſon (not the King) may be Nonſuit ; and then (7; Kel. 52. 
upon Non-appearance of the Plaintiff to attend the Verdict, the Jury 
may be Diſcharged without Giving any Verdict at all. [See of the 


Verd 
But 


2 * 
GOT) 
Po * ? 
— De 


— ict, chap. Jo poſt. ] 


| 
| 
| 
| 


e Return'd by the 
Judges of Niſi Prius on the Back of the Record. The Subſtance of 
the Return is Quod poſtea, & c. (viz.) That afterwards the Dlaimif. 
and Defendant appear d by Their Attormes before the Fudge of 4jr., 
and the Fury was Sworn, &c. and Found this Verdict, &c. ,, 1 
Gave ſuch Coſts. But the Colts are to be Taxed by the Frothonotary, 
| [See Of Cofts, infra. | ; 1 4 
(s) 1 Inſt. & Notwithſtanding all this, The Verdict may be ſet aſide, 1. If 
229. b. he after their Evidence given at the Bar, and before th 
125 the Jury after their Evidence g \ © they are 


1 Ventr. 


2 Lev. 140, agreed on their Verdict, do Eat and Drink at the Charge of the 
205. Plaintiff, if the Verdict is given for Him; but Otherwiſe If it is given 
8 for the Defendant; and ſo Vice Verſa. If after i They are agreed of 
Their Verdict, They Eat and Drink at the Charge of Him for whom 

They ſhalt paſs, It ſhall not Avoid the Verdict. They may Eat and 

Drink at the Coſt of Both Parties, If They Agree to it; or by Li- 

cence of the Judge. If They Eat and Drink at their own Charges 

It is only Finable ; The Verdict alſo may be ſet aſide if they throw 

up. Croſs or Pile, or Caſt Lots, whether they ſhall Find for the Plajn- 

tiff or Defendant, Ic. 2. If the Plaintiff, or any in his Behalf, after 

the Jury are gone from the Bar, do Deliver any Letter, c. to 

any of the Jury Concerning the Matter in Iſſue, which was not Gi. 

ven in Evidence, It ſhall avoid the Verdict, If it is found for the 

Plaintiff, But not if it is found for the Defendant ; and ſo e Converſy, 


And if a Witneſs before Sworn, on the Part of the Plaintiff or Defen- [ 
dant, is ſent for by the Jury after they are gone from the Bar, and fes 
Repeats again his Evidence to them, and afterwards They give WM tf 
their Verdict for him whoſe Witneſs He was, The Verdict is Void, WM the 
3. A Verdict may be ſet aſide by the Judge, If it appears to Him to One 
be Given againſt Evidence, or againſt His Direction, or where they Con 
Give Exceſſive Damages, c. and He may Order a New Trial, WM gn 
4. If One of the Jury dies before the Verdict, or if They cannot all 
agree, The Verdict of the Reſt is Void, and a New Enqueſt muſt be 3 
a 5. The Verdict may Be ſet aſide by Writ of Attaint. [Se * 
ina. | an 
| 4 855 of Embracery, Book 3. chap. 3. 7 
0 
Of Judgment IX, The“ Judgment (Judicium, quaſi Juris Dictum) is the De-. Den 
SETTER termination, Decree or Sentence of the Court upon the Suit. Regu- WM an 
168. a. larly It ought to be given according to the Original Writ, iat 
Fe A Judgment is either Interlocutory or Final. Interlocutory, as upon dee 
2 Inſt. 236. . h a 
Dilatory Pleas, where the Judgment in many Caſes is Reſpondeat 
Ouſter, (i. e.) Anſwer Over to the Merits. of the Cauſe. [See the By 
8 9 V. 3. chap. 10. where if the Plaintiff or Defendant dies after Wi rte, 
an Interlocutory Judgment, the Action ſhall not abate.] The Juds- WW bern 
() Finch, ment againſt the King is never Final. [But See the 6 Ed. 1. or the Wl or B 
460. 22 Statute of Glouceſter, and 2 Inſt. 282. 18 Ed. 1. or Statutum De qu 5 
2 Inſt. 282, | We 
3 Warrants, and 2 Inſt. 495.1 Tude- J byn 
. ——— 2 2 hy 
h icium Redditur in Invitum. 28. CV; 
4 2 * rar 1 . NE: indi, 2 Inſt. 360. the D 


Res Judicata pro Veritate Habetur. I Inſt. 39. a. 2 Inſt, 360, 573+ 
Intereſt Reipublice ut Fudicia Rata fint, 2 Inſt. 84, 360. | 
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judgment may be given upon Default, upon Confeſſion, upon De- 
K and upon Trial of the Iſſue, * Oer a Judgment in ( Finch, 
it ſelf. | 457 


1. Judgment may be ſuffered to go by Default, as upon Nihil 

Dicit. Default is taken for Non-appearance in Court. But the (1) 2 int. 
Default may be ſaved in ſeveral Inſtances, A Recovery by Default : Bid . 
rainſt an Infant is Erroneous. But the Infant muſt reverſe by Writ "Piſs 


0 . . 484. 
of Error during Minority. 


2. By Confeſſion of the Defendant, by eritring Copnovit Actionen, 
or that he acknowledges the Action; or by Conſent of the Attorney 
vor the Defendant, by entring Non ſum Informatus, & c. This is of- 
ten done by Conſent, with a Stay of Execution till a certain Time, 
o fave Charges, where the Action is juſt. | 
In theſe Caſes where the Damage is wwithour Trial, There muſt 
he a Writ of Enquiry of Damages before the Sheriff, or His Under- 
Sheriff, of which the Plaintiff is to give the Defendant Notice, and 
of the Time and Place of the Executing the ſame. The Sheriff here- 
won Summons a Jury of Twelve Men. or of a * Fewer Number (m) Finch, 
(chich cannot be challenged) Examines Witneſſes, and makes a e 
turn on the Writ, in Order to a Judgment and Execution. 1 OM 
If One is under an Arreſt, and gives Warrant of Attorney to Con- 
fs a Judgment, and no Attorney for the Defendant is then preſent 
o ſubſcribe the Warrant, The Court of King's Bench will ſet aſide 
the Judgment, ſuppoſing it to be obtain'd through Force or Fear. If 4 
One gives a Warrant to Confeſs a Judgment, and dies before it is 


lign'd on the ſame Day He dies it is Good, ' 
3. Upon Demurrer; as when the Defendant in an Action of Debt 
pleads an ill Plea in Bar, and the Plaintiff Demurs in Law upon it, 
and the Court gives Judgment for the Plaintiff to Recover His Debt, 
Colts and Damages. But if it were in an Action of the Caſe, A Writ 
of Enquiry of Damages muſt be awarded before Judgment on the 
Demurrer. If Judgment upon the Demurrer is for the Defendant 
wanſt the Plaintiff, The Judgment is That the Plaintiff Nyhil Ca- 
rat per Breve, or per Billam, and that the Defendant Eat fine Die. 
[See the 4 £9 5 W. & M. chap. 14. Concerning Heirs.] 2 N + 

| 1 


By the 4 & 5 Ann. chap. 16. All the Statutes of Jeofails, ſhall be 
extended to Fudgment upon Nihil dicit, Confeſſion or Non ſum In- 
formatus in any Court of Record, &c. ſo as there be an Original Writ, 
or Bill, and Warrants of Attorney duly Filed. 


| [See the ſame Statute concerning Coſts for Inſufficiency of Matters 


Confeſſed, ” This is a Countermand of the Warrant. But if it is (+) i Ventr. þ - A 


pyn' d on Demurrer. ] 


4 Judgment may be given upon Trial of the Iſſue, according to 
ie various Methods of Trial above-mention'd ; where the Court gives 
ne Damages without Writ of Enquiry. [See Of Trial, ſupr * 

111 ere 
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tice of Trial; or becauſe the Plaintiff before the Trial treated the 
Jury, or that the Record differs from the Deed pleaded in ſome Ma. 
terial Point, &*c. Or — may arreſt Judgment for that which na 


appear upon the Ifſue-Roll ; as for ſome Material Defe& in Pleading | 
which is Matter of Subſtance, tho? there is a Verdict. [But ſee the 
5 Georg. poſt.] Therefore to Move in Arreſt of Judgment, is T0 
ſhew Cauſe why Judgment ſhould not be ſtop'd. But Regularly no 
Motion for Arreſt of Judgment ought to be made within the fr 
Four Days in the Term. 

Here All Matters of Fact muſt be made out by Afidavit. ¶ gcc 
the 29 Car. 2. chap. 5. 17 Car 2. chap. 9. | 

At the Common Law the Judges may amend the Miſpriſions of 
Clerks in their Judgments, or any Part of the Record, in the ſame 
Term. But of another Term They could not before the 14 El. z. 
chap. 6. [See the 8 H. 6. chap. 12. what Defects in Records may be 
amended, and 8 Rep. 156, 157, Sc. Blackamore's Caſe. ] 


By the 5 Georg. chap. 13. Where any Verdict hath been Given in 
any Action in any Court of Record in England or Wales, The Fude- 
ment ſhall not be Staid, for any Defect in Form or Subſtance in any Part 
of the Proceedings. [See Poſt, Of Writs of Error.) 


See the 13 Elig. chap. 5. Concerning Fraudulent Judgments to a- 
void the Debt, &c. of another. 29 Car. 2. chap. 3. 4 & 5 V. & 1l, 
chap.. 20. Atts for the better Diſcovery of Judgments; and from 
what Time Judgments affect Lands, and may be good againſt Pur- 
chaſers and Mortgagees; and have Preference againſt Heirs, Execu- 
tors or Adminiſtrators. And ſee 5 Ann. chap. 18. Concerning Entry 
of Judgments, &c. in the New Regiſter's Office for the Weſt-Ridiny 
of the County of Tork. 6 Ann. chap. 35. For the Eaſt-Riding of 
Tork. 7 Ann. chap. 20. Concerning Entry of Judgments, &c. in 
the New Publick Office before they can bind Lands, Cc. in the 
County of Middleſex. 8 Georg. chap. . For ſetting down the Time 
of ſigning Judgments in the Principality of Wales and Countien he- 
latine, 25 * 

Elf the Plaintiff or Defendant prevails in the Suit, They ſhall be 
allow'd their Coe; Ci. e.) Legal Coſts of the Suit; but not Coſts and 
Expences of Travel or Loſs of Time. Coſts are given by Statuts 
For the Common Law does not give Coſts in any Caſe. [ For Dr 
mages and Coſts of Suit, See the 6 Ed. 1. chap. 1. 6 Ed. 2. chap. 14 
23 H. 8. chap. 15. 8 Elis. chap. 2. 18 Elis. chap. 5. 4 Jac. 
chap. 3. 5 & 6W. & NM. chap. 12. 8 C 9 . 2. chap. 10. In which 
laſt Statute Coſts of Suit are Granted in ſeveral Actions; as where 
there are ſeveral Defendants, and One is acquitted ; upon Demmel 
if Judgment is affirmed ; for the Defendant upon a Writ of £710 
[See the 3 E. 7. chap. 10.) In Waſte and Debt upon the Statute fi 
Tithes, where the Damage found by the Jury ſhall not exceed twer 
ty Nobles; In all Suits upon Writs of Scire Facias, Probibi1" 


Wilful and malicious Treſpaſſes certified to be ſuch, [See e 
4 


1 


— 


* Uzi Damna dantur, Viſtus Viftori in Expenſis Condemnari debet. 2 Inſt. 289. 
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40 5 Aun. chap. 16. For Colts upon Inſufficiency of Matter in De- 
 myrrers. joyn'd at the Diſcretion of the Court, and for Coſts upon a 

Jerdict on any Iſſue in the ſaid Cauſe, unleſs the Judge Certify that 
the Defendant, c. had a probable Cauſe to plead ſuch Matter. 


bythe 43 Eliz. chap. 6. In Perſonal Actions in the Courts at Weſt- 
minſter 3 (being not for Land or Battery, if the Fudges will certify 
that the Debt or Damage does not amount to 40s: or above, no more 
Coſts than Damages, or leſs at Diſcretion. | 

By the 21 Jac. 1. chap. 16. In Actiont on the Caſe for Words no 
more Coſts than Damages, if the Fury Aſſeſs Damages under 40 8. 

By the 22 & 23 Car. 2. chap. 9. In all Ations of Treſpaſs, Aſ- 
ſault and Battery, and other Perſonal Actions, where the Fudge ſhall 
mt certify, That a Battery was Proved, or the Title of the Land 
chiefly in Queſtion, no more _ than Damages, if the Jury find 
the Damages iinder 40 s. [But ſee 8& g V. 3. chap. 1O. | 


[See the 11 0 12 . 3. chap. 9. which extends the 22 & 23 Car. 2. 
thap. 9. before- mentioned to the Courts in Wales, and the Counties- 
Palatine of Cheſter, Lancaſter and Durbam.) | 

No Coſts againſt the King. [See the 24 H. 8. chap. 8. nor againſt 
Executors or Adminiſtrators ; nor For or againſt One that ſues i 
Forma Pauperis. See the 11 H. 7. chap. 12.] | 

By ſome Statutes there are Double or Treble Damages or Coſts gi- 
ven; as by the 7 Fac. 1. chap. 5. 21 Fat. 1. chap. 12. There are dou- 
ble Coſts where Actions are brought againſt Officers, Sc. By the 
2. & M. chap. 5. treble Damages and Coſts upon a Reſcous of a 
Diſtreſs for Rent, £7c. double Coſts upon a Fudgment affirmed on a 
Writ of Error by the 13 Car. 2. chap. 2. | See the 3 £9 4 Ann. chap. 16. 
and the 10 Rep. 115. In what Caſes Single, Double or Treble Da- 
mages and Coſts ſhall be given.] EO, 

ate, That when a Statute doth increaſe Damages to the double (p) 2 Inft. 

or Treble Value, c. where Damages before were given, there the 73? 
Plaintiff ſhall recover his double and Treble Damages and Coſts; 
and the Coſts being Parcel of the Damages ſhall be alſo Trebled. But 
whete double or Treble Damages are in an Action newly given, 
whete rio Damages were formerly Recoverable, there the Plaintiff 
ſhall recover thoſe Damages only, and no Coſts, unleſs the Coſts too 
are expreſly given by the Statute. 

There are no Coſts given in 4 Quare Impedit. [See Weſt. 2. or 
13 Ed. 1. chap. 3.] 


By the 23 H. 8. chap. 15. He that Sues in Forma Pauperis ſhall 
not pay Cofts, but ſhall ſuffer ſuch Pimiſhment as the Juſtices er 
Judge of the Court ſhall think fit. 


[See 2 Inft. 112, 200, 288, 289. Danv. Abr. Tit. Cofts, Tit. Da- 

ages. | 

Of Execu- 
tion, 


X. After Judgment Proceſs of Execution doth begin. It begins 
here the Action doth end. 


10 Rep. 116; 


N 
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(9) 1 Inf. Execution is the Obtaining of Actual Poſſeſſion of any thing 10. 
. 8 21 304, quired by Judgment of Law. At Common Law where a Subjeg 
95. ſued Execution upon a Judgment for Debt or Damages, He could not 


. Finch, 452. have the Body of the Defendant or his Land in Execution (vnleſs in 


2 471. ſpecial Caſes) but only of his Goods and Chattels, and of his Corn 
„ and other Pave Profit that grew upon his Land: For this Reaſon 
3 He had only a Fieri facizs to levy upon Goods and Chattels, and , 
ER Levari facias, to levy the Debt or Damages upon the Land and 
85 Chattels. Both were to be ſued out within the Year. But now Ex. 
c. xution may be otherwiſe by Statutes viz.) by Capias ad Satixf4- 
-»  ciendum"in many Caſes againſt the Bod); and by Elegit againſt the 
; future Profit of Land. 
EB Execution is either in Perſonal, Real or Mixt Actions. 


lin. 1. In ” Perſonal Actions Execution may be Three Ways, (vig.) By 
n.. Capias ad Satisfaciendum, Elegit and Fieri Facias. 
nr | | 
1 Er 1. By Ca. Sa. or by Capias ad Satisfaciendum, to impriſon the 
"IN ets Body after Condemnation till Satisfaction. | See Capias ad Satiifa- 
ciendum in the Catalogue of Writs, ante.] It lies not againſt Peers 
of the Realm, or their Wives, except perhaps in ſome ſpecial Cafes, 
nor againſt Executors or Adminiſtrators for the Debt of the Teſtator 
Wen. or Inteſtate, except a Devaſtavit is return'd ; and then a Ca. Sa. lies 
+ | againſt the Body, or Fier: Facias againſt their Goods. Regularly 
[kt hes: only againſt ſuch Perſons againſt whom a Capias doth lie at 
the Commencement of the Suit. [See the 5 & 6 VW. & M. cbab. 12. 
An Act to take away the Proceſs for the Capiatur Fine in the Courts at 
Weſtminſter. ] _ 10 


If One is in Execution by a Ca. Sa. No other Execution can be ſued 
againſt Him, His Lands or Goods, But, 


. ; 5: Ede 2 J 1. Chap. 24. The Party at whoſe Suit any Perſon ſul 
We land charged in Execution for Debt or Damages, Recovered, His Exe- 
on EY cutor or Adminiſtrators, may, after the Neath of the Perſon ſo charged 
Iz Execution, Sue forth New Executions againſt the Lands, Goods and 
N Cbattels of the 1 Deceaſed. Howbeit this At ſhall not extend to 
BENS, Lands Sold Bond Fide (after the Fudgment) when the Money raisd 
1 mm | therean is paid, or ſecured to be paid, to Creditors in Diſcharge of die 


Debts. 


Cee the 1 Face 1. chap. 13. infra, and the Statutes concerning 
Eſcapes, Book 1. chap. 7. | 1 ; 
Hung. 2. An / Elegit is a Judicial Writ given by Statute, either upon a 
109. „Recovery for Debt or Damages, or upon a Recognizance in any 


Reg. Orig. | | . 
299, 301. Court that hath Power to take it. For, * 


Weſtm. 2. chap. 18. or 13 Ed. 1. He that Recovereth 4 Debt 
or Damage, or upon a Recognizance, in the King's Court, may fi 
His Election Have a Fieri Facias of the Goods and Chattels LA - 


7 
| — 


8 
ä „* 
„ ” 


(q) Executio eft Fructus 63 Finis Legis. 
2 Effectus in Executione Conſiſtit. 
arum eft Latum eſſe Sententiam, Niſi Mandetur Executioni. 


Executio Juris non habet Injuriam. 1 Inſt. 289. a. | 
Ea qua in Cur ia noftra rite Acta ſunt, debite Executioni demandari debent. 2 Inſt, 84. 
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Ps. England 609 
Pebtor, ar 4 Writ of Elegit, to: the Sheviff to Deliver th Him all the 
Chatzels, of the Debtor (Except Oxen and Beaſts of the Plough) and 
the Moiety / His Land, by Reaſonable Price and Extent, till the 


* t Executors and Adminiſtrators of a Plaintiff or a Recognizee, or (t) 2 Inſt. 
Succeſſors of a Cognizee, have this Election, tho? not named in the 39 
Statute 3 otherwiſe of an Aſſignee, [See of Scire facias, infra.) 
Tho' the? Sheriff is only mention'd in this Act, A Sergeant at (0 2 Ind. 
Mace, and . Immediate Officer to a Court of Record is „ 
included by the Equity of the Act, who by Precept in the Nature of 2 
an Flegit may Extend Lands, c. | 

Where there are two Judgments, and the Plaintiff is in Poſſeſſion 
by Vertue of an Elegit on the laſt Judgment, yet the Plaintiff in 
the firſt Judgment may afterwards ſue out an Elegit upon his firſt 
Judgment, and have the Lands delivered to him, and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, tho' He had the 
firſt Extent. | 

By the Mojety of the Land, * ſuch Land is to be Underſtood, ( 1 Ing. 
which the Defendant had at the Time of the Judgment Given, or 4 peek 
of the Recognizance acknowledged, unleſs. it is convey'd away By 396. 
Fraud to Deceive Creditors. I ſay At the Time of the Fudoment ; 
that is, where the Action is brought in Reſpe& of the Perſon, not of 
the Land. But if an Action of Debt is brought againſt an Heir, 
and he Alieneth Hanging the Writ, The Land which he had at the 
Time of the Original Purchaſe ſhall be charged. [See the 4 & 5 
H. & M. chap. 14. infra.] By Vertue of theſe Words the Moiety of 
the Land, The Sheriff may Extend Lands in Ancient Demeſne, a (% 2 Ing. 
Term for Years, an Annuity, Rents, @*c. The Sheriff may Extend 39% 397: 
or Sell a Leaſe, becauſe it is but a Chattel. But Copyhold Lands Ts. oy 
cannot be extended by Elegit; for it would be Prejudicial to the 5 Rep. 105. 
Lord, if any Stranger ſhould Have Intereſt in the Lands Holden by 3 N 
Copy without Admittance of the Lord. The Plaintiff may Have 835. | 
Execution againſt the Body, Goods and Chattels of a Copyholder. . 7%: 79. 
be for - nel Binding the Property of Goods the 29 Car. 2. 
chap. 3. infra. air | | 

By Reaſonable Price and Extent—— Price refers to Goods and (=) 4 Rep. 
Chattels : Extent refers to Land. Arid this Appraiſement and Extent ] ind. 289. b. 
upon the Elegit muſt be found by Enqueſt of Twelve Men returned 2 Init. 346. 
of Record. An Obligee cannot pray, That the Extenders ſhall take 
the Land, Gc. at the Rate at which They appraiſe Them in an Ele- 
git; but on a Statute-Merchant or Staple He may. The Goods are 
not to be Sold, but are to be Delivered to the Party at a Reaſonable 
Price upon the Appraiſement. If upon an Elegit there is only Exe- ( Hob. 53, 
cution to be had on the Goods, becauſe there is no Lands, If it Hap- 3% * 
pens that the Goods are not ſufficient, The Plaintiff (as It 1s ſaid) 336. 
way have a Capias! For here the Elegit is in Effect but a Fieri 1 0 
dias; Otherwiſe if the Lands were extended. | 5 
Till the Debt is Levied— * Yet If the Party Pays and Satisfics the (% 2 Inſt. 
7 Debt of Record, He ſhall enter into His Land. And fo the Tenant 39 5 
al the Land may Enter when the Tenant by Elegit is ſatisfied by tile 
tent, or Receipt of the Profits or Rents. But not in Caſe of an Ex- 
tent upon the Statute: For He mult have a Scire fucias. 


If 
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If the Chattels are ſufficient to pay the Debt, and it appeareth ſo 
to the Sheriff, then the Sheriff ought not to Extend the Lang, | 


Before the Extent 1s Filed, The Court may Stay the F iling of the 


Writ, and Grant another, if they find any Fraud or Partiality. 
An Elegit lies in Wales, &c. For That the King's Writs run not i: 
Wales, Cc. is to be underſtood of Original Writs © 
See of Eſtate By Elegit, Book 2. 355 1. Of Purchaſe, Book » 
chap. 2. and the Catalogue of Writs Supra, verb. Elegit, 32 H. 9 
chap. 5. for Remedy where Lands in Execution are Evicted, or Re. 
covered by Elder Title, and the Expoſition of that Act, 1 Inf, 289 þ 
290 4. 2 Inſt. 678, Cc. 4 Rep. 66,-— 13 Elix. chap. 5. concernins 
Fraudulent Judgments and Executions of Lands and Tenements 
Goods and Chattels, to Defraud Creditors, Sc. 16 C17 Car. 2. 
chap. 5. Concerning Extents upon Judgments, Statutes or Recognj- 
zances, where Part of the Lands Extendible are Omitted, c. and 
the 29 Cart 2. chap. 3. where Execution may lie upon Lands held ſor 
One in Truſt ; and when the Writ of Execution ſhall bind the Pro- 
perty of Goods, infra, 6 


(\ Inſt. 3. © Fj, Fa. or Heri Facias from the Words in the Writ Quod 


0h 4 z i" Fieri Facias de Bonis & Catallis, &c. [See Weſtm. 2. chap. 18. ſupra, 


93. and the Catalogue of Writs, ſupra.] lies againſt the Goods and Chat- 


2 Cro. 555, 
66 


(4) 8 Rep. 
1 Roll. Abr. 
1 Cro. 278. 


Sher. 60. 


( 2 Inſt, 4. 
2 Roll. Abr. 


tels, or Him againſt whom Judgment has been given for Debt or Da- 
mages. It alſo lies againſt Executors or Adminiſtrators to be levied 
of the Teſtator's Goods. [See Of Scire . infra.] But by Fieri 
Facias The Sheriff cannot break open Doors to take the Goods. 

By the Seizure of the Goods, The Sheriff hath a Property in 
Them ; and after the Debt Levied the Sheriff is Debtor to the 
Plaintiff, 7 | 

This Writ is only againſt the Goods and Chattels: By Vertue of 
it a Term for Tears may be Sold, as well as any other Goods, and 
without an Enqueſt or] N. Alſo Corn Growing may be Sold. And 
the Sale ſhall take Effect, © tho' the Judgment is afterwards Rever- 
ſed ; Elſe no one would Buy. But the Plaintiff ſhall be Reſtor'd to 

the Value. The Sheriff cannot deliver the Goods taken by Him in 
Execution to the Plaintiff in Satisfaction of His Debt; becauſe His 
Authority is to ſell the Goods. Goods Pawn'd, or Goods of a Strar- 

er, in the Poſſeſſion of the Defendant, Things annexed to the Free- 
Bold. Goods bought Bond Fide Depending the Action, ſhall not be 
Subject to the Execution. The Sheriff, Ic. at his Peril muſt 
Take Notice whoſe Goods they are. But if the Sheriff enquire 
by a Jury where the Property 1s lodg'd, and 1t 1s found that They 
are the Defendant's Goods, when they are not, This will Excuſe the 
Sheriff. | 

If You Levy only Part of the Debt on a Fiery Facias, You may 
have a Ca. Sa. or Capias ad Satisfaciendum for the Reſidue. 

F If the Defendant 1s a Beneficed Clerk, and the Sheriff Returns 
Quod eft Clericus Beneficiatus, &c. A Writ goes to the Biſhop of tie 
Dioceſs to Levy the Debt and Damage De Bonis Eccleſiaſticis; who 
thereupon ſends forth a Sequeſtration of the Profits of the Clerk's he. 

nefice directed to the Church-wardens, &c. to Gather up the ſame; 
and to pay them Over to Him that: had the Judgment, till the Debt 


is paid. But This Writ of Sequeſtration muſt be Renew'd fg 
3 | Eli!) 
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Him Harmleſs 


Tetm; and the Biſhop Uſually takes Bond of the Plaintiff to fave 


Note, £ That there is an Execution on Body, Lands and Goods (2) Finch, 


upon Sratutes-Merchant, Staple, or Recognizance in the Nature of a, 
Statute-Staple. The Manner of this Execution is Directed by the 
11 Ed. 1. 13 Ed. 1. 27 Ed. 3. chap. 22. 23 H. 8. chap. 6. 

See Of Payment of Rent, Book 2. chap. 2, Of a Recopnizance, 
Book 2. chap, 3. Of Action of Debt, ante, where One may Have 
Execution upon a Recognizance after the Firſt Day of Failure, with- 
out Staying till all the Days are paſs'd. 


By the 1 Jac. I. chap. 13. If One in Execution is Delivered Þ 
Privilege of Parliament, when the Privilege ceaſes, The Plaintiff, His 
Executors or Adminiſtrators, may ſue Out a New Execution againſt 

By the 16 & 17 Car. 2. chap. 5. When any Judgment, Statute or 
RecogniZance, for Payment of Money, ſhall be extended, It ſhall not 
be Avoided or Delayed, becauſe Part of the Lands extendable are 
Omitted; Saving to the Party whoſe Lands are extended His Remedy 
for Contribution, This Act is not to give any Extent or Contribution 
againſt an Heir within Age, &c. | 
| By the 29 Car. 2. chap. 3. Sheriffs may Deliver in Execution all 
Lands whereof Others ſhall be ſeiſed in Truſt for Him, againſt whom 
Execution is had upon a Statute, Fudgment, &c. 

. No Writ of Execution ſhall bind the Property of Goods, but from 
the Time of It's Delivery to the Sheriff, or Coroners; who upon Receipt 
thereof” (without Fees) ſhall Endorſe the Day of the Month and the 
Tear when they Receiv'd it. 

By the 3 & 4 W. & M. chap. 14. Execution bon a Judgment, 
where an Heir hath made Over Lands Deſcended to him, may be taken 
againſt 125 Heir for the Debt of His Anceſtor, as if it was His 
nn Debt. | 


[See the 8 Ann. Chap. 17. Concerning the Payment to a Landlord 
of One Tear's Rent before Execution, c. Of Rent, Book 2. chap. 3. | 


2, In Real or Mixt Actions The Writs of Execution are 1. An 
Habere Facias Seiſinam, To put one in Poſſeſſion of Freehold Lands 
Recovered ; which is done by the Delivery of a Bough of a Tree, 
Clod of the ſame Land, or of a Ring of a Door to give Poſſeſſion 
01a Houſe, c. in the Name of Seiſin. 2. Habere facias Poſſeſſionem, 
To put a Plaintiff in Actual Poſſeſſion of his Term again when He 
hath been Ejected out of his Term and Hath Recovered it By Judg- 
ment in Ejectment. The Sheriff in Executing both theſe Writs, 
may break Open Doors, and deliver Seiſin or Poſſeſſion thereof to the 
Plaintiff, For after Tudgment It 1s not the Houſe of the Tenant or 
Defendant, [See Of the Sheriff, Book 1. chap. 7.) ]] 

See the 29 Eliz. chap. 4. 3 Georg. chap. 15. For the Sheriff's Fees 
for Executing Any Writ of Capias ad Satisfaciendum, Fieri Facias, 
Elepir, Habere Facias Seifinam, Habere Facias Poſſeſſionem, Qc. 


Note, 


472, 473; 


474 475: 
1 Inſt. 289. b. 


2 Inſt, 678. 
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610 An Inftituteof the Book IV. 


() Lit. s. Mete, That if any of theſe Writs, whether in Perſonal or Re 

5. 2499» Actions, are not Executed within a Year and a Day after the Judg- 

r Inſt. 290. b. ment; then to revive the Judgment and to obtain Execution, there 

1 muſt be a Writ Scire Facias out of the ſame Court, where Judg- 

wy ment was given, to ſhew Cauſe why the Execution ſhould not be 

Awarded, [See Weſim. 2. chap. 45. and the Expoſition of it, 2 Inft, 

469, 470, Oc.) But If the Plaintiff ſueth out any of them within 

the Year, He may Continue Them after the Year till he hath Exe- 

cution. If Judgment is againſt a Teſtator, there muſt iſſue a Scir- 

Facias againſt the Executor (tho' within the Year) to ſhew Cauſe 

why Execution ſhould not be awarded, The like againſt an Ad. 

miniſtrator of an Inteſtate. And ſo on the Plaintiff's Part, If Heir 

1 By Executor or Adminiſtrator ; becauſe the Perſon is Altered. If One 

Recovers againſt a Feme-Sole, and She is married within the 

Tear and Day, A Scire Facias muſt Go Againſt the Husband to 
ſhew Cauſe, Sc. | 


| By the 4 & 5 Ann, chap. 16. Payment is a Good Plea in Bay 10 4 
Stire facias upon a Fudgment for Debt. 


If You proceed not Upon the Scire Facias, an Action may he 
brought upon the Judgment, : 

Where the Plaintiff hath obtain'd Judgment againſt the Defendant 
m an Action where Special Bail hath been Given, The Plaintiff may 

1 take the Defendant in Execution, or proſecute his Bail. 
) lit. 50. A Defendant cannot Plead to any of theſe Writs of Executions, 
_ mo” But if He hath any Matter ſince the Judgment to Diſcharge him of 
Execution, he may have an Auditd Quereld; or Plead in Bar of 
Execution to a Scire Facias as a Releaſe of all Actions or Execu- 

tions, Outlawry, Wo. 

Upon Judgment againſt the King in a Petition, He is Preſently 

out of Poſſeſſion. 


* 


Dr Rol. In Court-Barons Execution is only By Diſtreſs and Impounding 
Fehn , till the Party is ſatisfied. | 
471. 7 In all Caſes where the Defendant cannot be taken, or hath no 


Land or Goods to pay the Debt, &c. He may be Ontlaw'd after 
Judgment 1n the Common Pleas; and when a Suit is Commenc'd by 
Original in the King's Bench, or is removed into that Court by Writ 
of Error out of the Common Pleas, The Defendant too may be Out 
law'd after Judgment. 


Of writs in XI. If any one hath Juſt Cauſe to be Relieved againſt theſe Pro 
Non ceedings, He may have Writs in the Nature of Appeals to Reverle 
Them. This may be done by Writ of Error, Writ of Falſe Jud; 
ment, Writ of Attaint and Auditd Quereld. 
0 E. N. B. 1. A! Writ of Error lieth where one is Grieved by any Error in 
| * = of * "A F . . n e 
1 Inſt. 288. b. the Foundation, Proceedings, Judgment or Execution in any Court 
5 Rep. 111. of Record that hath Power to hold Plea of Debt or Treſpaſs abore 
I. 25 39, 40. It mult be returnable in the King's Bench; * for No Writ of 


41. Error 1s returnable in the Common Pleas. 
(n) Finch, 

480. cont. 
F. N. B. 20. 


It lies not upon an Inter locutory Judgment. 
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Exchequer ſhall be examin'd before the Lord Chancellor and Treaſu- 


fer, and ſome uf” the Fuſtices,, and any Error is found They may 


corret# the Rolls, Ke. 

By the 27 Eliz. chap. 8. 31 Eliz. chap. I. 16 Car. 2. chap. 21. A 
Writ of Error upon a fudgment in the King's Bench is Rerurnablę 
in the Exchequer-Chamber, where the King is no Party. And the 
Catife of Error ſpall be Heard and Determined before the Lord Trea- 
ſurer, the Fuſtices of the Common Pleas, and the Barons of the Exche- 
ner 3 except Error Concerning the Juriſdiction of the King's Bench, 
de. Upon Fudgment Affirmed or Reverſed, The Rzcord ſhall be ſent 


1 © N 


buck to the King s Bench to proceed, and to award Execution there: 
2 


The Party Grieved may be Heard again by a further Writ of Error 
in the Upper Houſe of Parliament. 


Cues If the Statute of the 27 Elis. extends to a Judgment in 
the King's Bench upon a Scire facias only; For it ſeems to be Ca- 
ſus Omi iss. 


4 2 . 
—— ů — 4 


"By the 31 Ed. 3. Stat. 1. chap, 12. Erroneous Judgment in the 


» No Writ of Error lies to Reverſe a Judgment in an Action Oui (n) 3 Crs. 


tom, Gr. in the Exchequer-Chamber becauſe the King is Party; 
nor upon the Statute De Scandalis Magnatum. 

If in the King's Bench the Proceedings are commenced by Otipi- 
nal Writ, The Writ of Error is Returnable directly before the King 
and the Lords in Parliament. [See the Order of it, Finch, 485, 483.] 


142. 
1 Ventr. 49. 


cont. 


1 Cro. 294. 


There 1s alſo another Writ of Error which is when the Re- 0) F. N. B. 


cord is already in Court, and therefore call'd a Writ of Error De 
Recordo Qiiod Coram Vobis Refider. It lies on a Judgment in the 
King's Bench, for any Error in the Record, as want of an Original, 
fc. or touching Matters of Fact, as Nonage, Death of the Party, 
fr. Here is no need of bringing a Writ of Error in Parliament to 
Reverſe the Judgment. in this Court, if the Errors are only Matters 


of Fact, becauſe it may be brought in the ſame Court to Reverſe it. 


Error in Fact is not the Fault of the Judges, therefore it may be de- 
aded by them. This may be done in the Common Pleas, in the 
ame Term, without Writ. 4 | 

Upon a Judgment given in the King's Bench in Ireland, The Writ 
of Etror ſhall be Sued and Return'd in the King's Bench in England: 
[See the 6 Georg. chap. 5.] So a Writ of Error muſt be Return'd up- 
on a judgment given in the Counties-Palatine. | 

When a Writ of Error 1s brought after Verdi&, He that brings the 
Writ muſt find Sureties to Proſecute it. [See the 3 Fac. 1. chap. 8. 


13 Car. 2. Stat. 2. chap. 2. 17 Car. 2. chap. 8.] 


By the 5 Georg. chap. 13. All Writs of Error, wherein ors foe be 
any Variance from the Original Record, or other Defect, may be Amend- 
ed by the Court, where ſuch Writs are Returnable. 

Where Any Verdict hath been given in any Court of Record in 
England or Wales, The Judgment ſhall not be Reverſed for any De- 
fell in Form or Subſtance in any Part of the Proceedings. 

This Ad not to extend to any Appeal of Felony, of to Proceſs on any 
lalict ment, Preſentation or Information, 
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[See the 3 H. 7. chap. to. 13 Car. 2. Stat. 2. chap. 2. 16 & 1 

Car. 2. chap. 8. 8 C 9 V. 3. chap. 10. 4 & 5 Ann. chap. 16. For Re. 

covery of Coſts upon Writs of Error for the Plaintiff or Defendant. 
Tho a Judgment is Reverſed; yet the Plaintiff may bring a, New 

Action for the ſame, Cauſmmmſ. eee e kt. 


. 


o 


By the 10 & 11 W. 3. chap. 14. No Fine or Common Recovery 
nor any Judgment in any Real or Perſonal Action, ſhall be Revers 
for any Error therein unleſs the Writ Error or Suit for Reverſing 
ſuch Fine, Recovery or Judgment be Commenced and Proſecuted wit) 


Effet within twenty Tears Saving the Right of Infants, Non Com- 
pos, &c. 


F. N. B. 2. A Writ of ? Falſe Judgment lieth for Falſe Judgment in a Court 
17, 18 Not of Record. IF 


(NF. N. 3. 3, A Writ of 2 Attaint lies againſt a Jury, and is to examine whe- 

1 Inſt, 294. b. ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to E. 
vidence, in a Court of Record upon Iſſue joyn'd, that upon Convic- 
tion of the Jury the Judgment following upon it may be Reverſed, 
[See Finch 484, 485, 486, 487, 488.] But this Writ of Attaint is al- 
molt out of Uſe; and inſtead thereof Motions are uſually made for 
New Trials, when a Verdict is againſt Evidence. [See the 11 H. 7. 
chap. 21. 23 H. 8. chap. 3.] e 


r) F. N. B. 4.” An Audita Querela lies where One being in Danger of Execu- 
' Taft, 290. b. tion, or is Actually in Execution, may be Reliev'd upon Good 
Matter of Diſcharge, which hath happen'd ſince the Judgment. l 
if the Plaintiff after Judgment Releaſes to the Defendant all Exc- 
cutions, &'c. The Defendant is driven to his Audita Querela; for 
He cannot Plead this Releaſe to any of the three Writs of Execu- 
tion above-mention'd. [See Audita Querela in the Catalogue of Writs, 


ſupra. ] 


Theſe are the General Parts of the Proceedings in Civil Suits ot 
Hi lnſt. Cauſes, I ſhall only add that / Forms of Writs, Declarations, Plex, 

+ Iſſues, 2 and Executions do much contribute to the Rigit 
3875. Underſtanding of the Law, and the Reaſon of it; which therefore 
5 Rep. 93,94- a Student muſt endeavour to be acquainted with. 


C H Af. 


Laws England 


GH Ap. V. 


of the Proceedings in Criminal Canſes, (viz.) Of the 

* Proceſs for the Arreſt or Outlawry of the Criminal, 
of Bail, Indictments, Approvers, Appeals, Informa- 

tions, Arraignment, Of the Behaviour of the Offender 
upon His Arraignment, Of Trial, Conviction and At- 
tainder, Judgment, Forteiture, Arreſt or Reverſal of 
Judgment, and Falſifying Attainders, Execution, Re- 
prieve, Reſtitution. 


O ſhew the Proceedings in Criminal Cauſes, or Pleas of the. 

Crown, It will be Neceſſary to Give a General Account of 
the Proceſs for the Arreſt or Outlamry of the Criminal, Of Bail. 
Indigments, Approvers, Appeals, Informations, Arraignment, Of 
the Behaviour of the Offender upon His Arraignment, Of Trial, 
Conviction and Attainder, Fndgment, Forfeiture, Arreſt or Reverſal 
of Judgment, and Falſifying . Execition, Reprieve, Reſti- 


tintion: 


I. The Proceſs is fo call'd, becauſe it proceedeth or goeth forth up- of the Pro- 
on former Matter, either Original or Judicial. £ Proceſs largely ta- een 
ken is all the Proceedings in Real and Perſonal Actions, and Crimi- Q,tawry of 
nal Pleas. But if taken ſ?ri&ly it is the Proceeding after the Origi- the Criminal. 
nal out of the Plea-Roll before Judgment. In this Senſe Pleas of the | pol Te 
Crown are not included; therefore I take it in the larger Meaning. 

[See Of Writs, thap. 4. ante. 3 5 

An Arreſt is the Apprehending or Reſtraining of One's Perſon by 
Proceſs in Execution of the Command of ſoine Court or Officer of 
Juſtice, as I have ſaid before in the former Chapter Concerning, Writs 
and Arreſt in Civil Cauſes, To this Arreſt All Perſons, Eccleſiaſtical. 
of Lay, Men or Women, are ſubjeck in Criminal Caſes. [See Of 
Liberty, Book 1. chap. 1.) This Arreſt is the Beginning of Impriſon— 
ment. But, e eee | - | 

By Magna Charta, chap. 29. or the © H. 3. chap. 29. No one ſhall 
be taken or Impriſon'd, or Diſſeiſed of his Freehold, &c. or Out late 
or Baniſh'd his Country, or in Any Sort Deſlroy'd, or Condemned at the 
King's Suit, or Before any Fudge whatſoever, unleſs by Lawful Fudg- 
ment of His Peers, or according to the Law of the Land. 


Let vs conſider the ſeveral Parts of this Chapter. . co 

No one ſhall be Taken or Impriſon'd, i. e. Attach'd, f e or () 2 Inft. 
Reſtrained of His Liberty, but according to Law, either By Com- 46, 3 
mand and Order of a Court of Record, or by Lawful Warrant, or as 


the King's Writ. 


Kk K K 2 Or 


n N. 

Or Diſſeiſed of bis Freehold, &c. i. e. His Lands or Tenementz 
Goods or Chattels, ſhall not be ſeiſed into the King's Hands, or he 
ſhall not be Diſſeiſed of His Lands and Tenements, or be diſpoſſeſſed 

of His Goods and Chattels, but according to the Law of the Lang. 
Or Out late d, i. e. put out of the Law, or Deprived of the Benefit 

of the Law, but according to the known Law of the Land. 

Or Baniſh'd His Country, but either by Authority of Parliament 
or in Caſe of Abjuration for Felony by the Common Law, where 
One Took an Oath before the Coroner to leave the Realm for 
(7) 3 Inf. ever. But Abjuration being founded on the Privilege of the Sanc- 
ne tuary of the Church, or Church-yard, is wholly taken away by 
the 21 Fac. 1. chap. 28. | See the 31 Elis. chap. 1. Concerning Necu- 


ſants.] 1 1 We | 
(k)2 Inf. Or in any Sort Deſiroy'd, i. e.! Forejudged of Life or Limbs, dif- 
46, 48. inherited, or put to Torture or Death, by any Ways that tend to 


(7) Forteſcue His Deſtru &1on, but according to Law. All! Torture, or Torments 
And. 35. of Perſons accuſed are againſt the Common Laws of England; nei- 
2 Inſt. 381. ther can it be warranted by any Preſcription or Statute. But it is 
3 Rep. 44. ſaid That Irons may be put upon Perſons Impriſon'd for any Cauſe, 
[See Weſt. 2. chap. 11. 7 I. chap. .] 3 
(m) 2 Inſt. Unleſs By Lawfull Fudgment of His Peers. "It is ſaid Judg- 
49. ment, not Verdict, becauſe the Lords of Parliament are not ſworn, 
but give their Judgment upon their Honour. His Peers, i. e. His 
(% Inſt, Equals, * For as every One of the Nobility (being a Lord of Par- 
29, 49. liament) is a Peer to all the other Lords of Parliament, tho' they 
are of ſeveral Degrees; So the Commons are Peers to One Another, 
tho' diſtinguiſhed into Knights, Eſquires, Gentlemen, Yeomen. 
(o) 3 Inft. 31. 0 But this Clauſe is to be underſtood when One Accuſed does Appear 
and Plead, and 1s willing to Have His Cauſe Tried by His Peers. 
Otherwiſe the Proceedings may be by Capius, Outlawry, Gc. as the 
Law Directs. 
(p) 2 Inf, Or According to the Law of the Land, i. e. ? According to the 
45, 59, % Common Law, Statute-Law or the Cuſtom of England, or by due 
| Proceſs and Courſe of the Law. 
'ote, That theſe Words, According to the Law of the Land, do 
refer to all the Precedent Matters in this Chapter of Magna Charta. 
And therefore in every Branch of it you muſt add Unleſs By Lawful 
Judgment of His Peers, or According to the Law of the Land. See 
the Petition of Right, 1 Car. 1. chap. 3. 
Now Proceſs according to Law is of Two Sorts, (vis. Before 
Preſentment or Indictment, and After Preſentment or Indictment. 
1. The Proceſs Before Preſentment or Indictment, is either by the 
King's Writ or by Warrant. : 
(4) 2 Inf. 2 By the King's Writ, to take one without Summons, upon a Sug: 
2” 18, geſtion; as by the Writ De Vi Laica Removenda, Thoſe that reſit 
z Inſt. 209, may be forthwith arreſted ; By Ne Exear Regnum, Perſons going 
88 beyond Sea without Leave, may be ſtopp'd and arreſted upon ug 
P. 448, 449. geſtion, Ge. a | 
3 Init. 118, By Warrant, either Expreſs or By Law. Expreſs, as where the! 
hath been a private Information, or a Witneſs has depoſed, againſt a 
Offender, He may be taken up by a Warrant from the Privy Cour 
cil, a Secretary of State, or a Juſtice of Peace, and Committed to 


Priſon, By Law, as when a private Perſon arreſts and apprehene 
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one that He ſisſpecte to Have committed Treaſon or Felony, when 
reaſon or Felony has been commi:ted. Thus when Treaſon or 
Fa is committed, (for Treaſon or Felony muſt be done) and the 
Common Fame is That A. is Guilty; or if a great Quantity of 
Arms, or Stolen Goods, are found in His Cuſtody; It is Lawful for 
any one, that Suſpects A. to be the Offender, To Apprehend Him: 
But whether the Suſpicion is juſt or Lawful, The Judges will De- 
termine in an Action of Falſe Impriſonment, Habeas Corpus, Ec. 
A Private Perſon may Arreſt a Night-walker, and detain Him till 
Morning, That, if he can, He may make it appear, He is a Per- 
fon of Good Fame, A Private Perſon may Arreſt one that is like 
to break the Peace by an Affray. But after the Aﬀray is Ended, (r) Crompt: 
An Offender cannot be Arreſted without an Expreſs Warrant. It is I., 
Regularly true That no Private Perſon can of his own Authority ar- 1 
reſt another for a Breach of the Peace after it is Over, as he ma | 
in Treaſon or Felony ; but it ſeems Reaſonable / that for inferior (/) 2Inft.52r: 
\ Offences, Scandalous and Prejudicial to the Publick, An Arreſt of the; — "7 
Offender by a Private Perſon ſhould be allow'd, after the Offence is 
Committed, 1n Order to bring him before a Juſtice of Peace. Ar- 
reſts are not only Allow'd to Private Perſons but oftentimes ? Com- (1) 3 Ing. 53: 
manded by the Law. For (as I before Hinted) Perſons Preſent at 3 
the Committing of a Felony muſt uſe their Endeavours to Appre- 2 Ing. 172. 
hend the Offender, under Penalty of Fine and Impriſonment. | See II F. C. U, 
the 3 H. 7. chap. 1. For the amercing of a Townſhip, when a Mur- go, gi. © 
derer Eſcapes. ] Upon Hue and Cry, Every Man by the Common 
Law as well as by Statute, may and my? Arreſt the Perſon ſuſpected, 
even tho' the Hue and Cry is Feign'd, [See Of Hire and Cry, Book 3. 
chap. 1. Tit. Robbery.) And fo in Aid of an Officer, that hath an 
Expreſs Warrant or a Warrant by Law, every one muſt endeavour 
to Arreſt a Malefactor. In ſuch Caſes, a Private Perſon may break 
open a Houſe, if upon demand He cannot be admitted to take the 
| Offender. But upon“ Syſpiczon a Private Perſon cannot break open (% 4 Inft. 
the Door of a Houſe, tho' he may enter if the Door is open. If a [77-17% 179 
Juſtice of Peace makes a Warrant upon a bare Surmiſe, and by Ver- i. - of $660] 
tue thereof One breaks a Houſe to ſearch for a Felon, or Stol'n 
Goods, pd It is uſually PraQtifed) It is againſt Magna Charta. 
[See Book 1. chap. 7. Tit. Fuſtices of the Peace, in fine.] When a 
Felon is known or ſuſpected, A Juſtice of Peace may ſend his War- 
rant to the Conſtable to go along with the Party that gives the In- 
lrmation of the Felony, or that ſuſpe&s one to have committed a 
Felony, to keep Peace iti Apprehending the Felon ; but It is the Ar- 
relt of the Party, who cannot break Open any Houſe to Arreſt the Fe- 
lon, except in Caſes aforeſaid, where he is Commanded by Law to 
Apprehend him. | | | Pay 
When One is Arreſted by a Private Perſon He muſt be brought ( Patt. ch. 
to the Conſtable ; but if the Conſtable cannot be found, to a Juſtice H.P.C-o1. 
of Peace. In the mean Time a Private Perſon may Detain the Of- 92, 93 
tender or Perſon ſuſpected in a Houſe, in the Stocks or Cage, till 
He is Delivered to the Conſtable or Juſtice. | 
Note, That whatſoever a Private Perſon may Do, an Officer, as a 
nvate Perſon, may alſo do, as a Juſtice of Peace, Conſtable, &c. 
bus a-Conſtable without Proceſs may Impriſon a Perſon ſuſpected 
of Felony in a Houſe, Stocks or Cage, till he can bring Om 
a Juſtice 
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An Inſtitute of the Book I 
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(y) 2 Inft. 
186, 187. 


£43 - ff of 


109. 


(a) Finch, 
355+ 

3 Inſt. 31. 

(5) 5 Rep. 

5291. 

4 Intl. 177. 


H. P. C. 94. 


(c) Dalt. 
chap. 193. 
P. 529. 


or others in Aid of Him, may break open Doors to take the Offen- 


alſo in all Indictments of Treſpaſs Ji & Armis, or any other Crime 


pon an Indictment on a Penal Statute, or in Treſpaſs Vi & 


=" 


a Juſtice of Peace. And moreover the Conſtable (with or without 
Warrant) may Break open Doors to take an Offender, after Demang 
to be admitted, where Felony is Commntted, or a Dangerous Wound 
Given. [See of Petty Conſtable, Book 1. chap. 7. See the Statute of 
Wincheſter, or 13 Ed. 1. chap. 4. As to the Power of Bailiffs of 
Towns, and Watchmen. ] But this, I ſay, is not to be done by Vertue 
of his Warrant from the Juſtice. Indced a Conſtable in ſuch Caſes 
hath greater Authority than a Private Perſon; and the Law takes an 
eſpecial Notice of Him; fo that on that Account he differs from , 
Private Perſon ; but he cannot Juſtify an Arreſt for a Breach of the 
Peace out of His Preſence without a Warrant for ſo doing. 

The King cannot Arreſt any Man for Suſpicion of Treaſon or 
Felony, as any of His Subjects may. Becauſe if the King does 
Wrong, the Party could not have his Action. If the King commands 
me by Word of Mouth to Arreſt a Man, and accordingly I do Ar. 
reſt Him, He ſhall have his Action of falſe Iinpriſonment againſt Me: 
although It was done in the King's Preſence. The King cannot do it 
by any ſuch Extrajudicial Command 3 but muſt do it by Writ, or by 
Order or Rule of ſome of his Courts of Juſtice, according to Law. 

2, * After Preſentment or Indictment found in Treaſog or F elony, 
or on an Appeal of Death, The Firſt Proceſs is a Capias, directed to 
the Sheriff, to Take and Impriſon the Offender. On an Indicment 
in Treaſon or Felony, an Appeal of Death, or Breach of the Peace, 
A Capias out of the K. B. heth againſt a Peer.“ Here the Sheriff, | 


der, if upon Demand They cannot be Admitted ; for here the King's 
Writ contains a Non Omittas propter aliquam Libertatem. But if | 
the Offender cannot be taken, then an Exigent is awarded in Order 
to an Ontlawry ; which lies in all Indictments of "Treaſon, Felony, 

peals of Felony or Mayhem, and on all Returns or Reſcous, and 


of a Higher Nature. [For the Capias and Exipent See the 5 Ed. ;. 
chap. 11. 25 Ed. 3. Stat. 5. chap. 14. 6 H. 6. chap. 1. 8 H. 6. chap. to. 
10 H. 6. chap. 6. For the Addition of the Eſtate and Degree, My— 
ſtery, Town or Place, and of the County of the Offender in Proceſs 
of Outlawry in Indictments and Appeals, See 1 H. 5. chap. 5. and 
2 Inſt. 665, 666, 667, 668, 669, 670. See the 4 &. 5 JW, & M. cha. Wil '® 
22: for a Writ of Proclamation upon iſſuing any Exigent in Criminal 
Matters according to the Form of the 31 Elis. chap. 3.] 

[See Of Outlawry, chap. 4. ante, and of Arreſt or Reverſal of Judg: 
ment in Criminal Caſes, infra. | 


Armis, or other Crimes of an Inferior Nature, A Venire Facias ls 
the firſt Proceſs, (which is but a Summons to make the Party a 
pear) and if the Party is Return'd ſufficient, a Diſtringas goet 
Forth; and ſo a Diſtreſs infinite till the Party appears. But if tht 
Sheriff Returns Nihil, then a Capias is to iſſue out againſt the Ot 
fender: After that an Alias and Pluries, and then an Exigent an 
Ontlawry. A Subpana goeth firſt out of the Crown-Office on a Cu. 
minal Information, and then a Capias againſt Private Perſons, or Dr 
flringas againſt Aggregate Bodies, upon Non-Appearance. But fo 
the proper Proceſs on Informations on Penal Statutes, It muſt be 2 
in Treſpaſs Vi & Armis. [See the 21 Fac. I. chap. 4. | 7 
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Theſe are the Common Proceſſes in Criminal Cauſes to make an 
Offender appear. But Sometimes there are Special Proceſſes appoint- 
ed by Statutes 5, as upon 33 H. 8. chap. 10. For unlawful Games 4 
5 Elis. chap. 4. Againft a Servant that runs away. into another 
County; 22 H. 8. chap. 5. Where Land in one County is Chargeable 
to Repair a Bridge in another County; 5 Eliz, chap. 12. F. 8. Con- 
cerning Foreſtallers, c. ON Fe 
It may not be improper to mention here a Proceſs to bring in an Of- 
ender, awarded by the Diſcretion of the Judges upon a Suggeſtion, or 
their own Knowledge, without any Indictment, Appeal or Informa- 
tion, vis. an Attachment; which is uſually granted in Caſes of Abuſe 
and Contempt, * we" by the Courts in Weſtminſter-Hall, againſt 
Inferior Judges, Sheriffs, Bailiffs of Liberties, Attornies Jurors, &c. 
where they may proceed 1n a Summary Way by Interrogatories up- 
on Oath, or of their own Knowledge, againſt a Perſon preſent in 
Court; or ſend the Attachment forth againſt one Abſent, upon a 
Complaint on Oath or Afidavir and Commit him till he Anſwers 
Interrogatories. [See Hawkins's Pleas of the Crown, Pook 2. 
chap. 22. 

an Offender 1s taken upon Proceſs, He 1s preſently to be com- 
mitted to the Common Gaol, | See 5 H. 4. chap. 10. 23 H. 8. chap. 2. 
11 12 W. 3. chap. 19. 5 Ann. chap. 9. 6 Georg. chap. And 
Book. 2. chap. 7. Tit. Gaoler.] or elſe he is to be bound in a Recog- 
nxance ſingly, or with Sureties and Bail, according to the Nature of 
the Offence 3 to appear at a Day in Court, to anſwer for his ſuppo- 
{ed Offence ; the Informer being likewiſe Bound to Proſecute, or to 
Give Evidence againſt Him, or both to Proſecute and give Evidence 
| at the next General Gaol-Delivery or Quarter-Seſſions, c. [ See the 

2 2 0 & M. chap. 13. 263 Ph. & M. chap. 10. 10 C 11 V. 3. 

chap. 23. r * | | 


by the 3 Jac. 1. chap. 10. An Offender which is to be convey'd to 
Gaol ſhall bear all Charges, both of himſelf and of thoſe that con- 


0 vey him thit her. If he refuſes ſo to do, The _— of the Town- 
% where He hath any Goods (being within the ſame County) upon a 
) Warrant from a FJuſtice of the Peace may ſell ſo much thereof as in 


the Diſcretion of the ſaid Fuſtice ſhall be thought ſufficient to ſatisfy the 
ſaid Charges 9 1 15 be made 6 the Fon 5 the 
Uverplus to be render d to the Offender. 

If the Offender hath no Goods to ſatisfy the Charges, the Conſlables, 
(urchwaydens, &. ſhall make a Tax upon Every Inhabitant to pay 
the ſaid Charges, Ke. 


While he is in Priſon, the Gaoler is bound to give him Suſte— 
lance, and muſt not ſuffer him to die for Want of it. 
bee the 1 2 Ph. & M. chap. 13. 2 3 Ph. NM. chap. 10. 


(4) 1 Init. 
295+ a. 
9 Rep. 87. 


and der the Examination of Felons; And of the Warrant and Mittimus, 

Cr d 1. chap, 7. Tit. Fuſtices of the Peace. See allo of the Privy 
Dine and Secretaries of State, chap. 1. ante. 

t | | . "= 
be l. When the Offender Appears, or is Taken upon Proceſs, It Of Bail in 


muſt be conſidered whether he ought to be Admitted to Bail. Criminal 
'There- 


Caſes. 
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2 let us Enquire What is Bail, who may be Bailed, and by 
Thom. | | 221 | | 
(e) 4 Inf. _1, © Bail are Sureties taken, by the Perſon Authorized, That an 
175,179 ; Offender ſhall appear at a Day, and anſwer and be Juſtified by Law. 
97. This Sort of Bail is Different from Bail in Civil Cauſes taken by She- 
Dake. ch. 166. riffs, c. [See Of Bail, chap. 4. ante.) Mainpernors, ( Manucay- 
hg tores) are only Sureties that in Caſe the Criminal does not appear 
(tho' he was never Arreſted or in Priſon) are to forfeit their Recy. 
nizances. But Bail is a Cuſtody; for no Man is Bail'd but he that 
is under an Arreſt, or in Priſon. Therefore the Bail may ſeize the 
Priſoner, if they ſuſpect He will Fly, and carry him before a Juſtice 
to find New Sureties, or to be committed in Diſcharge of the Bail. 
The like may be done by the Juſtices in Caſe of Inſufficient Bail. 
No One is Bail'd but he that is arreſted or in Priſon. But one may 
be mainpern'd that Never was arreſted or in Priſon, Hence it ap- 
pears that Every Bail is a Mainpriſe, but that every Mainpriſe i, | 
not Bail. The Bail ought to be Two Sureties at the leaſt. In ſome 
Caſes, as on a Habeas Corpus after a Commitment for Treaſon or 
Felony, the Practice in the K. B. is to Sir 4 Four. If it is Inſuf. 
ficient, the Juſtice of Peace that took it is Fineable by the Juſtices of 
Gaol-Delivery, if the Criminal doth not appear. Inſufficient Bail i 
where the Bail is not of Ability to pay the Sum in which they were 
bound. [ See the 27 Ed. 1. chap. 3. De Finibus levatis. | There 
fore the Juſtices may examine the Sureties upon Oath concerning 
Their Abilities in reſpect of their Eſtates. [See the 1 & 2 Ph. & q. 
chap. 13.] Bail is either in a Certain Sum, as 401. each at leaſt, 
with the Criminal in Double the Sum; or Body for Body, in which 
Caſe, If the Offender does not Appear The Bail ſhall not be Execu- 
ted, but only Fined. But However The Principal 1s always bound 
in a certain Sum. [See the 1 VJ. £& M. SI. I. chap. 2. againſt Ex- 
ceſſive Bail. 80 
This is the Deſcription of Bail in Criminal Caſes; 
2. As to the Perſons that may be bailed; it is allowed that by the 
In. F Common Law All Perſons might be Admitted to Bail till They 
42, 136, 189. were Convicted, almoſt in every Caſe. Upon Conviction the Offence 
does appear. VER * 2; ; 
By the Common Law Perſons were Bail'd By the Writs De Homin 
Replegiando and De Odio £9 Atia, directed to the Sheriff, who ve 
to take Pledges for Them in his County-Court, except for the Deat 
of a Man, or by the Command of the King, or his Juſtices, or fo 
the Foreſt, [See the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich 2. chap. 4] | 
Theſe Caſes the Sheriff was not to Intermeddle in His Court, b 
the Remedy was By Habeas Corpus, and ſo Theſe were Bail's 
Common Lat in the Courts at Weſtminſter. But, 


By Weſt. 1. chap. 15. or the 3 Ed. 1. chap. 15. Perſons Outlaw 
Thoſe that have abjured the Realm, Approvers, Such as art Tale 
with the Manner, Priſon-Breakers, Thieves openly Defam 4 4 
Known Appellees by Provers during, the Life 2 uch Provers, Hoof 
burners, Counterfeiters 4 the King's Seal or Coin, Excommunicii 
Perſons (taken upon the Certificate of the Biſhop) Manifelt Offence 
Traytors againſt the King's Perſon, are not Repleviable by Cu 
Writ, or without Writ. 


Pe" bebe 8 * . 


To Explain this Statute, aka 
Perſons Ontlaw'd, and Thoſe that have abjured, &c. * An Out- (O Int. 
law in Felony cannot be Bail d, becauſe He is attainted in Law. For 687, 486 
the Intendinent of the Law in admitting Perſons to Bail is, becauſe 181, 183 
it is uncertain whether the Party is Guilty or no; which cannot be Dat. ch. 166. 
aid when One is attainted. But a Perſon attainted by Outlawry of? #** 
any Felony may appear in Perſon, and plead Miſnomer, or alledge 
Error, in Avoidance of the Outlawry, be it on Indictment or Ap- 
neal, and the King's Bench may Bail Him. Thus One cannot be 
Bail'd if He is attainted by Verdict as well as by Outlawry. Out- 
law'd and Excommunicate Perſons ſeem to be put for Examples on- 
ly in the Statute 5 implying that all other Perſons under the lite Cir- 
cumſtances are excluded. 
Approvers, ¶ See inf.] Theſe appear to be Guilty by Judgment, 
Conviction or Confeſſion. 
Snch as are Taken with the Manner, For in this Caſe, Non Stat: 
Indifferenter whether the Party is Guilty or no, being taken with 
the Manner or Mainer, i. e. with the Thing ſtol'n as it were in His 
Hands. Fog | 
Thieves openly known and Notorious; where there is plain Evidence 
1ainſt Them. : 3 
Priſon-breakers. For it is preſum'd that He that is innocent will 
never Fly or Break Priſon. 
Perſons taken for Manifeſt Offences, under the Degree of Felony, 
but of a Dangerous Nature. Yet the Practice is otherwiſe. 
Theſe are under Violent Preſumptions of Guilt; | 
Honſe-burners, Counterfeiters of the King's Seal or Coin, and Tray- 
enn againſt the King's Perſon, are excluded the Benefit of Bail by 
Reaſon of the Heinouſneſs of their Crimes. | 5 
Common Writ br without Writ, i. e.“ The Sheriff ſhall not Re- (0 2 Inf. 
levy Them by the Common Writs De Homine Replegiando, Writ of > 3 
Mainprize, or De Odio & Atia (which are diſuſed) or Ex Officio 
mithout Writ. [See the 28 Ed. 3: chap. 9. poſt. ] 


By the ſame Statute, Thoſe that are Indicted of Larceny by Inqueſts 
uten before Sheriffs or Bailiffs by their Office; or for ſome Light 
Wwipicion 5 or For Petty Larceny, not being before Guilty of other 
Larceny  Acceſſaty to any Felony 5 or Accuſed of Treſpaſs , may be 
let to Bail before the Sheriff by good Sureties ; for which the Sheriff 
hl be anſewerable. 


ut then Thoſe indicted of Larceny ought to be of Good Reputa- 

wn, and there ſhould be no ſtrong Preſumption that They are 

bulty, By Inqueſts taken before Sherifſs or Bailiffs, i. e. Before (0 2 Inft: 
deriffs in their Turns, or Lords in their Leets, Sc. [See the 1 Ed. . 

+ ap. 2, By which the Sheriff ſhall deliver all Prefentments and 
ddidments to the Juſtices of the Peace at the Next Seſſions. 

Light Suſpicion ; If They are of a good Character, and are not ſu- 

ted of Crimes expreſly excepted by the Statute. | 

leit. Larceny ; if there is any Colour of their being Not 


ultv. | 
EI! All 


G2 


(&k) Inſt. 


H. b. C. 100, are not very ſtrong Preſumptions of Guilt. Principals ſuſpeted on'y 


Dalt. ch. 
166. p. 421, 
422, 423. 


(1) H. P. C. 
98, 101. 


4 Inſt. 178, 


179. 


(n) H. P. C. 


99 
Dalt. ch. 
166. p. 420. 


An luft inte ſoſ be Book IV. 


* All Acceſſaries Before and After the Fact are Bailable, if . 


of Burglary and Robbery, tho' Indicted, may be Bail'd. [But $6 
bo may Take Bail, infra, and the 31 Car. 2. cbap. 2. F. 21. 
The Party Accuſed of Treſpaſs, or in any Offence below Felony 

mult be Batlable ; unleſs ouſted by Statute ; or unleſs Judgnent be 
Given, * For if One hath been Indicted, Convicted, and hath had 
Judgment, He cannot be Bailed. as 

Theſe are ſufficient Hints for the Expoſition of Weſtm. 1. chap, 15 
which tho? it relates only to Sheriffs, G. yet I find that the Supe- 
rior Courts are often governed by it. 

„He that hath dangerouſly Hurt another may go under Bail till 
the Party 1s Dead. | 

[See the 29 Eliz. chap. J. $. 21. 31 Eliz. chap. 10. F. 20. Where 
Bail is not Required to Informations or penal Statutes. ] 

In many Offences Bail is expreſly Oiiſted by Particular Statutes as 
well as by Weſt. 1. chap. 19, _ - 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall not Admit to Bail 
ſuch as are in Priſon by Condemnation, Execution, Capius Utla- 
gatum, Excommunication, Surety of the Peace, or Committed by 
the Special Command of any Fuſtice, and Vagabonds Refuſing 19 
Serve. 

Bail is alſo taken away by Particular Statutes From Unlicenſed 
Alebouſe-keepers, From Perfons Arreſting in the Name of Another, 
Bankrupts Refuſing to be Examined, Father and Mother of Baſtard: 
not Performing Juſtice's Order, Collectors of Money For Repairing 8 
Bridges, Conſtables, &c. neglecting their Duty, Killers of Deer and 
Contes, Dyers Convicted of uſing Logwood, Engraſſers, Deſtroyers 
of Fiſh, Fargers, Foreftallers, Unqualify'd —.— deſtroying the 
Game, Players at unlawful Games, Perfons Guilty of Fraudulent 
Conveyances, Hatters taking above Two Apprentices, Deſtroyers ol «f - 
Hawks, Surveyors neglecting their Duty concerning the Highways 
Thoſe that Ref a Diſtrainer for Seizing Horſes in Waggons of 
Carts Travelling for Hire, above the Number allow'd, Inu-keejer 
ſelling at unreaſonable Gain, Labourers going from Work before ! 
is Finifh'd, Abſenters from Muſters, Refuſers of the Oath of Alle 
giance when Tender'd, Perſons Guilty of Perjury in any Court 
Record, or of Perſuading and Procuring Soldiers to Deſert, Hf 
ans Committed by the College of Phyſicians in London, Refule 
to pay Rates to the Poor, where no Diftreſs can be made, Overlee! 
of the Poor refuſing to paſs their Accounts, c. Depravers dit 
Common-Prayer, £9c, Diſturbers of Preachers, Recuſants, Incortls 
ble Rogues, Deniers of the Chriſtian Religion, the Trinity or Inp1M- 
tion of the Scriptures, Unlicenſed Schoolmafters, Seamen quarrelli fu 
and Fighting in His Majeſty's Yards, c. upon Non-Payment of Fin 
Misbehaviour of Servants and Apprentices, Sheriffs neglecting DN ?., 
concerning the Election of Knights of the Shire, Tranſporter” WW: 
Horſes without Licence and of Live Sheep, Witches, Takers aua 
Women Unmarried, and under fixteen Years of Age, Gc. Thele YWM#:i 


rutes are partly mention'd under their particular Heads, and in / 


pros 
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tatute. 

a To ſhew Whp may Take Bail, or Bail Offeriders, Obſerve That 
Bail may be taken by Vertue of a Writ, or ex Officio. By IWrit, ©) H. P. C. 
xs by the Writ of Odio & Aria, Writ of Mainprize, [See ſupra.] * . 
Homine Replegiando, Habeas Corpus, | See the 31 Car. 2. chap. 2. 

or the Habeas Corpus Act, For Bail in Treaſon, Felony, And in other 

Criminal Caſes ;, the Subſtance of which bath been repeated, Book 1. 

chap. I.] Ex Officio, 1. By the Juſtices of the King's Beiich, who 

may in an Original Proſecution by Indictment or Appeal before 

Them (as upon an Indictment or Commitment Returned to Them 

by Habeas Corpus or Certiorari) take Bail where another Court can- | 
not, 2 as in Caſe of Murder, Appealsof Death, [See 3 H. 7. chap. 1.] (p) Staund. 
or in Caſes prohibited by Weſt. 1. chap. 15. 4 For that Statute H. p. C. g8, 
beginning with Sheriffs, and other inferior Officers, extends not to 99, 183. 
Judges or any Superior Courts, who have Liberty of Admitting to 8 $6 180. 
Bail by the Common Law. Nay, it is affirm'd, That this Court Keil. go. 
may (upon Good Cauſe) admit Perſons to Bail that are Impriſon'd H. P. C. 19+ 
by the King's Special Command, or by the Order of His Privy Coun- 

al, [See Magna Charta, chap. 29. 25 Ed. 3. chap. 4. 28 Ed. 3. 

chap. 3. 42 Ed. 3. chap. 3. The Petition of Right, 3 Car. I. chap. I. 

16 Car. 1. chap. to.) or by Order of either Houſe of Parliament, as 

if They manifeſtly exceed their Juriſdi&1on, Ec. | Sed Quere and ſee 

Hawkins's Pleas of the Crown, Book 2. chap. 15.) or by Order of 

Chancery in ſome Caſes, | Quere, and ſee Ibid.] or by Order of In- 

feriour Courts. [See for the Power of other Courts in We/tminſter- | 
Hall, 31 Car. 2. chap. 2.] 2. By ” Juſtices of Gaol-Delivery, who (r) Dalt. ch. 
may take Bail, where Juſtices of the Peace cannot take it; as 1 
aa Perſon Convict of Manſlaughter Se Defendendo, or by Miſad- 105. 
venture, or of a Perſon Convict of Manſlaughter that hath a Par- 

don to plead. [See again the 31 Car. 2. chap. 2. Where for Treaſon 

ir Felony, the King's Bench, Seſſions of Oyer and Terminer or Gaol- 

Delivery, may Bail upon Prayer in Court, &c. and any Judge in 
ther Caſes upon Habeas Corpus.} 3. By / Fuſtices of the Peace, e 


„ here They have Cognizance of the Cauſe. ? 166, Þ. $24. 

106. - 
n . By the 3 H. 7. chap. 3. Two Juſtices of the Peace (1 Quo.) have r 
6 


Pmber to let to Bail Perſons fiiſpected of Felony, or others Bailable by priſe, ch. 6. 
Law, until the next Quarter-Seſſions or Gaol-Delivery, and there ſhall 


ol tiff the ſame, in Pain of 10 1. | 

0 be Statute of the x Rich. 3. chap. 3. which gave Power to One 
1198 7ulice of the Peace to Bail Priſoners, is Repealed; 

ku By the x & 2 Ph. & M. chap. 13. No Juſtice or Fuſlices of the 
Jut q eace can let any to Bail, which are forbidden to be Bai d by Welt 1. 
u i": 15. And none Arreſted for Manſlaughter or Felony, or Suſpici- 
1 H Manſlaughter or Felony, being Pailable by Law, fhall be let to 


bail by any Juſtices of the Peace, hut in Open Seffions, or By I wo 
ſlices (1 Quorum) ar leaſt, being Both Preſent at the Time of 
fieb Bailment » which ſhall be 1 * Writing with the Examina- 
LII1 2 tion 


eg <a _———S_———— — hte ” 
* 
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tion of the Priſoner taten before Bailment, at the noxt Genera] 
Gaol-Delivery, under the Penalty of a Fine to be ſet on Them by the 
Fuſtices of Gaol Delivery. The Juſtices of Peace and Coroners with- 

| in the City of London and County of Middleſex, and in other Cities 

. Sc. may follow their Cuſtoms, Ic. 


[See more in the ſaid Statute, and the 2 £9 3 Ph. 69 M. chap. 10 
Whereby Perſons accuſed of Manſlaughter and Felony, being ſent th 
Gaol for Want of Bail, are to be Examin'd, and the Accuſers to he 
bound over, Sc.] 
(7) 2 Inft. This Statute of the 1 C 2 Ph, & M. chap. 13. ſeems to Ad. 
5 J ch. 166. Mit, That for Manſlaughter, and all other Homicides, except Mur. 
p. 420, 423- der, or for Felonies, the Offender may be Bail'd by Juſtices of the 
K . 99, Peace. But if in Caſe of Manſlaughter, tho' it be Sz Defendendo, and 
4 Inſt. 178. and it does appear fo to the Juſtices, yet if the Party Accuſed Canfiſſes 
the Fact upon Examination, or it is apparently known that he Kilbd 
Another, They cannot Bail Him. [See Weſtm. 1. chap. 15. ſupra, 
If it is Uncertain That He was the Slayer, and the Charge is 
but Manflaughter, They may Bail Him; For the Act ſuppoſes that 
in ſome Caſes Manſlaughter is Bailable by Law. So in the Caſe of 
Felony. 
C) Dalt. ch. « After Indiment and Proceſs iſſued thereupon in Cafes under Fe- 
W of wo x lony, or in Caſe of Treſpaſs, Miſdemeanor, (where Bail is not pro- 
hibited by a particular Statute) One may be Bailed by Two Juſtices 
of the Peace, whereof One to be of the Quorum. Others fay by 
One Juſtice, [See the 29 Eliz. chap. 5. Where One may appear 
without Bail upon a penal Statute. | 


— 


000 2 Inſt. As to refuſe Bail, where the Party ought to be Bail'd, 1s a 
H. P. C. 9% Miſdemeanor, and Finable; ſo to Admit Bail, when i ought 
not to be Admitted, 1s puniſhable by the Juſtices of Gaol- Delivery 

by Fine, or as a negligent Eſcape at Common Law); and is likewiſe 
puniſhable by ſeveral Statutes. [See Weſtm. 1. chap. 15. 27 Ed. i. 

chap. 3. 4 Ed. 3. chap. 2. 1 & 2 Ph. &. M. chap. 13. 31 Car. 2. 

| chap. 2. | : 

{y) Dalt. ch. If One is brought before a Juſtice, and it does not appear That 
166. P. 421, a Felony is committed, He may Diſcharge Him; but if a Felony 
H. P. C. 98. has been Committed, and the Party is Only ſuſpected, He muſt Bail 
Him or Commit Him to the Common Gaol. [See 6 Gerry, 


a 


| By the 28. Ed. 3. chap. 9. Inqueſts before Sheriffs, &c. are taken 
away, and the Power to Admit to Bail upon Indictments before Them, 
| See the 1 Ed. 4. chap. 2. ante. 


Of Indidt- k III. If any Court of Record Commits One for a Contempt dont 
ments, in Court, They may Diſcharge Him by like Order at their Plea 
() 3 Inſt. ſure. * But if One is Committed for Treaſon, Felony, or otic 


229. cc, Crime, or Suſpicion thereof, He cannot be Diſcharged till He 1 G 
Hy. 9 difled and Acquitted, or Ignoramus found, and He is Delivered Þ 


Proclamation. 

And ſo it is if any be taken and impriſon'd by Lawful Warr" 
or the King's Writ, He cannot be Diſcharged without Legal Fr 
ceedings, but by the King only; tho' one taken by the King's wy 
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F Private or Civil Action, may be Diſcharged and ſet at Liberty by 


the Plaintiff, even tho* in Execution. [But ſee the 31 Cay. 2. chap. 2. 
the Habeas Corpus Act.] | 


a Now an Indie ment or Eudlictment (From Er xrips, To Accuſe) (a) 1 Inſt. 
is a Bill or Accuſation drawn up in Writing at the Suit of the King (3%. 
ſor ſome Offence, either Criminal or Penal, and Prefer'd to a Grand 3 pt. Sea. 1. 
Jury of twelve Men or more, upon their Oaths and Found by Them 2 

fore a Judge, having Power to puniſh the Offence, being ſuffici- 95 
ently Grounded to put the Offender upon Trial by a Petty Fury of 
twelve Men. The Proſecutor and his Witneſſes give Evidence to 
The Grand Fury upon their Oaths. The King's Council, as Proſecu— 
tors, may manage the Evidence in Private to the Grand Jury. | 

A Preſentment is That which the Grand Fury Find and Preſent to (3) 2Inft.13. 
the Court without any Indictment delivered to Them. This is af- 
terwards Reduced into the Form of an Indictment. When an Offence 
is found by Jurors return'd to enquire of that particular Offence, It 
is call'd an Inquiſition. 

cannot find that a Grand Juror ought to be a Freeholder. 

When the Grand Fury find the Bill of Indictment, They write on (e Bacon's 
the Back of the Bill Billa Vera. But If they think it a Groundleſs 112 of 
Accuſation, They Endorſe Ignoramus; and then the Party is diſ- 
charged without further Anſwer. Upon-Allowance, or Finding the 
Bill by the Grand Jury, the Party is ſaid to be Indicted. For no 
One ſhall be Convict by Verdict, unlefs the Offence is found by 
twenty-four Men at. the leaſt ( vi.) By Twelve or above of the Grand 
Jury endorſing Billa Vera upon the Bill of Indictment (for if twelve 
Aoree, They ſhall conclude the leffer Number) and by Twelve (not 
more or leſs) of the Pettj Fury upon Trial. The Grand Jury can- 
not find Billa Vera for Part, and Ignoramus for the Reſt, It muſt be 
the One or the Other for the Whole. a 

Regularly the Grand Fury can Enquire of nothing but what 
inſeth within the County for which they are Return'd. By Special 
Cuſtom Indictments of Offences Committed in one County may be 
taken in a Place out of it; as Indictments of Offences in Middle- 
ſex are by Cuftom taken at the Seſſions-Hall at Newgate in London, 
is well for Middleſex as London. Yet the Trial muſt be by a 
wy of the proper County. [But See Of Trial By the Country, 
tft. S 
A Grand Juror may be Challenged for Cauſe by One before he is (4)3Cro.134, 
indicted. * 

The Grand Fury, or Thoſe IndiQors ought not to be de Medietate 
Lingue 1n any Caſe, nor ought They to have a Keeper, or be with- 
out Victuals, as in the Caſe of a Petty Jury. 

* If one of the Grand Jury is Outlaw'd, or taken at the Nomi- () 3 Inf. 
ntion of another; It Avozds the whole Indickment. [See the 11 37,37 Abr. 
H. 4 chap. 9. 3 H. 8. chap. 12.] If One of the Grand Jury diſcovers 77. 
0a Stranger the Evidence given to Him and the reſt of the Jurors, 
Ihis is an Offence puniſhable by Fine and Impriſonment upon an 
Indicment. | | 

Indictments may be of High-Treaſon, Petit-Treaſon, Felony, 

refpaſs, and all Sorts of Miſdemeanors or Pleas of the Crown; but 
no Injuries of a Private Nature, unleſs they ſome way or other 
| concern 
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concern the King and the Publick. Offences by Common Las and 
Thoſe againſt a &atute Law are Indictable. Where a Statine Prohi. 
bits an, Act of a Publick Grievance, or Commands a Thing of Pub. 
lick Conveniency, an Offender againſt ſuch a Statute is puniſhable 
by way of Indictment; as well as at the Suit of the Party Grieved 
| Indi&ments muſt be at the Suit of the King, and no Other, 
(% 2 Roll. E It is the Beſt way to Joyn Several Offenders in the ſame Crime 
Abr. og, 08. jn the ſame Indictment, where the Offence doth wholly ariſe from 
the Joynt Act of all the Defendants, On ſuch an Indictment Some 
may be Acquitted, and others Convicted. 
In every Indictment Theſe Things are Requiſite. 
(4) 4Rep-44 1. I Indi&ments (being in the Nature of Declarations for the = 


Rep. 121. re, 
1 ode a. againſt Offenders) ought to be Certain to a General Intent, and my 


Weſt. Symb: not be ſupplied by Implication or Argument, Preciſe Certainty to 
Ne 20%. Every Intent is to be obſerved, tho' the Law will not allow Excey. 
Nay. 115 tions that are too Nice. 
=” 30, rags!" * | | 

Iy the 1 H. 5. chap. 5. An Indictment ought to ſet forth the Chri- 
ſtian Name, Surname, and Addition of the Eſtate and Degree, My- 
ſtery, Town, or Place, and the County of the Offender, &c. 


The Chriſtian Name and Surname. 
But when the Name of one kill'd is unknown, or Goods are 
Stolen from a Perſon that cannot be known, It is ſufficient to ſay 
one Unknown was kill'd by the Perſon indicted, or that he Stole 
the Goods of one Unknown. And if there is a Miſtake in Spelling 
of the Offender's Name, If it Sounds like the true Name, It 1s Good, 
And it is Good If the Party is Indicted by another Name, If the 
Party is known by Both. A Miſnomer of the Defendant's Name of 
Baptiſm may be pleaded in Abatemeñt of an Indictment; but not of 
His Surname, as in an Appeal, The Inhabitants of a Pariſh, tho' no 
von is particularly Nam'd, may be Indicted for not Repairing the 
Highway. 1 
bi e ond Degree; whether of the Nobility, or under the No- 
ility. 
15 ery, (i. e.) Art, Trade or Occupation. 5 
The Place of Abode, or The Dwelling-Place of the Party Indifted, 
(both Town and County) is expreſly Requir'd. If the County 18 named 
(:) 1 Cro.606. in the Margin of the Indictment, It is well enough, Except! 
651. Caſes of Felony, where it muſt be always named in the Body of tht 
Indictment. 
If no Town is named, or any Place where the Fact was done, The 
Indi&ment is Void. [See 9 H. 5. chap. 1. 18 H. 6. chap. 12.] But 
(0 H. P. C. a * Miſtake of the Place in laying the Offence is not material ufo 
hs G e Evidence, if the Fact is prov'd at ſome other Place in the amt 
ounty. 
THe Sons ſaith that the Indictment ſhall Abate for any one! 
Theſe Omiſſions by the Exception of the Party. For tho' an Ofen 
0% 2 Inf. spe. der Hath not ſuch Addition as the Act Requires, yet if he Appeaten 
upon Proceſs and Pleads, taking no Advantage thereof by Except 
He hath loſt the Benefit of this Act. [See for the Expoſition of © 
Statute, 2 Inſt. 665, Oc. l | General 
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..Generally. there is the fame Law concerning Additions in In- 
di&ments and Appeals; tho' in ſome Things Appeals require more 
grifnels, 


3. The .Certainty of the Time wherein the Offence is done, as (m) 1 Inſt. 


„ 


the certain Day and Tear is to be expreſſed. But the Crown is not 283.4. 


bound to ſet down the very Day when the Treaſon, Felony, c. 1 


was Committed. The very Day need not to be prov'd upon Trial. 4 Kep. 41-4? 
See of Evidence, poſt. | N 1750 i 5 Sr . 
In Caſes of Omiſſion, it is not neceſſary to ſet down the Day and Indig. f. 70- 
Year; as in an Indi&ment for not Scouring a Ditch, &c. 4 * 
4. The Nature of the Offence muſt be ſet forth, whether it be 
Treaſon, Felony, Treſpaſs, penal Statute, &c. Sometimes you muſt 
uſe Special Words, In Treaſon the Indictment muſt ſay Prodito- C aRep. 39. 
is, and conclude Contra Ligeantiæ ſue Debitum, in an Indictment F. 
of High-Treaſon againſt the King's Perſon. In Murder it muſt ſay wels symb. 
Murdravit, for that is a Word of Art which implies Malice; if the $79 C. _. 
Killing was by a Blow with the Hand, or by ſhooting, You muſt alſo 2066. 
ay Perculſit; not if it was by Poiſoning. [See Of Appeal, poſt.] In CON 
Burglary, Burglariter or Brrgulariter, or Burgalariter; In Rape. 3 Sp 
Rapuit, not Carnaliter Cognovit; In Felony and Maybem, Felonice 
only; but in Mayhem Felonice Maybemavit; In Larceny, Felonice 
(tit, not Felonice Abduxit or Aſportavit, without Cepit. Things 
Living muſt be ſet down, as Horſe, Ox, &c. Dead Things are to 
de call'd Bona & Cattalla, but you muſt expreſs what Goods and 
Chattels. And in all theſe Cafes, and in Treſpaſſes, the Indictment 
ought to be /i G Armis, and conclude Contra Pacem. | But See 
37 H. 8. chap. 8. 4 & 5 Ann. chap. 16.] In Offences againſt the Peace 
only, as Conſpiracies, Deceits, Ac. theſe Words With Force and 
Arms are not Neceſſary. In a Forcible Entry The Words Many 
forti amount to it. If the Offence is created by a „ Statnte, it (9) Rep. 
muſt conclude Contra Formam Statut, &c., The Recital of a Pub- = 98. b. 
lick Statute is not Neceſſary, but rather Dangerous; for a Miſrecital 
thereof will Spoil the Indicmement. The Subſtance and Material 
Words in ſuch Statute muſt be fet down; concluding Contra For- 
nam Statut, &c. 
5. The Value of the Thing by which Offences are commit- r in. 
ted muſt be Expreſſed. It ſeems neceſſary to Value Things Stol'n, q gm. 


- 3 : . » dictments, 
el, that it may appear whether it is Grand Larceny or Petit Larceny. $: 70. 
ec ln Treſpaſs the Value may aggravate the Offence. But Things Fere 


Nature ought not to be valued, if they were not in Parks or War- 
rens. If the Indictment is of Living Things, You muſt ſay Pretii, 
Fe. If of Dead Things, you muſt ſay Ad FValentiam, Oc. | Quere 
the Difference. ]| But it is ſaid that One Dead Thing only mult be 
reti, not Ad Valentiam. f 
An Indictment lies upon a private Statute where no particular (4) 8 Re. 69: 
enalty is provided, and the Offender ſhall be tried and impriſon'd; 
If fuch Statute concerns a Multitude of Perſons. But if it concerns 
ne particular Perſon only, an Action on the Cafe doth lie, not an 
nditment. | 


art" ” If there is an Indictment and Inquiſition againſt one for the ſame C) Kely 8s. 
ot ence, One found by the Coroner's Inqueſt, and Another by the 


band Jury, He may be tried on both at the ſame Time. For if 
One is indicted for Murder, and Convicted of Manflaughter, or Ac- 
SITE quitted, 
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+ © +. , Tndiftment againſt a Felon, upon Pain to forfeit 5 1. to the Party nie 
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„ Ceedings at the Quarter-Seſſions of the Peace by Removing Indi 
 Or;Approz. ments by Certiorari into the King's Bench before Trial, &«., 


* * "i A 1 | 9 . . ] 
(03 Inf V. An Approver (Probator, Prover) is a Perſon indicted 


quitted, and at the ſame Time there is a Coroner's Inqueſt, He may 
plead his former Conviction or Acquittal in Bar of the other, If an 
Indictment is void for Inſufficiency, or if the Trial is in a Wrong 
County, / Another Indictment may be drawn for the ſame Offer, 
vhereby the Inſufficiency may be cured, and the Indictment laid 
Another County, tho' Judgment was given. 

By the Common Law the Court may Quaſb any Indictment for a. 
ny ſuch Inſufficiency in the Caption or Body of it, as will make the 
Judgment Erroneous. By Inſufficiency in the Caption I mean a De. 
fault in ſhewing before whom the Indictment was taken, their Twi: 
diftion, the Place where, the Number of the Jurors, the Day and 
Year when the Court was Holden, G o. 

Falſe * Latin ſhall not Quaſh an Indictment. For tho' an Ori. 
ginal Writ or an Appeal may abate for Falſe Latin, yet Judicial 

' Writs, Fines or Indi&ments ſhall not, if the Word is Latin; but 
if the Word is not Latin, or allow'd by Law as a Word of Art, 
or Iaſenſible, There if it is in a Point material, it makes the Indid- 
ment inſufficient; as Murdredum for Murdrum, Burgariter for Burg- 
lariter, &c. But nothing which may be rejected as Surplus ſhall vi- 
tiate an Indictment. {See Of the Declaration, chap. 4. ante. 


e 
In 


By the 7 W. 3. chap. 3. All Perſons Indicted of High- Treaſon, 
except for Counterfeiting the Coin, Great Seal, Privy Seal, Sign 
Manual or Privy Signet) or for Milpriſion of ſuch Treaſon, ſhall 
babe a Copy of the whole Indictment (But not the Names of the 
Witneſſes} Five Days at leaſt before His Trial, to adviſe with Coun- 
ſel thereon, &c. | See 7 Ann. chap. 21. ] SS 
This Indictment muſt be Found within Three Tears after the Of- 
ence committed, except in Treaſon for an Attempt of an Aſſaſſation 
on the Body of the King by Poiſon, or Otherwiſe. 
No Indictment for any of the Offences aforeſaid, nor any Proceſs, 
nor any Return thereon, ſhall be Quaſh'd on the Motion of the Pri 
ſoner, or His Counſel, for Miſwriting, Falſe or Improper Latin, une 
Exception for the ſame be made 17 the Priſoner, or His Counſel, le- 
fore Evidence given in Court. Nor ſhall any ſuch Falſe or Inpr 
er Latin, after Conviction, be Cauſe to Arreſt Fudgment \, tho ny 
Judgment given upon ſuch Indictment, may be Revere upon a it 
of Error, &c. [See more of this Statute Of Evidence to the Petty 


Fim, infta.] 
5 By the 10 & 11 W. 3. chap. 23. No Clerk of Aſſize, The Clerk 


the Peace or other Perſon ſhall have more than 2 8. for Drawing © 


Fo £3 os * Coſts of Suit. If they Draw any Bill Defective, They ſhal 
* nate a New One without Fee, under the ſame Penalty. 


. 5 see the 5 & 6 M. &. M. chap. 11. To prevent Delays of the Fro 


* 


H. P. C. 192, Treaſon or Felony, and in Priſon for the ſame, and not . a 
„ Accuſe, who upon His Arraignment before any Plea pleade wo 
2 Inſt, 629. 


Ch 5. Laws: of England: 627 
before Competent Judges, does Confeſs the Indictment, and takes a 
Corporal Oath to Reveal all Treaſons and Felonies that he know- 
eth of, and therefore Prays a Coroner to Enter His Appeal or Accu- 
fation againſt thoſe that are Partners in the Crime contain'd in the 
Indiment. He is Sworn to Diſcover all Treaſons and Felonies ; yet 
He is not an Approver in Law, but only of the Offence whereof he 
is Indicted. [See the 28 Ed. 1, Stat. de Appellatis.| 
This Accuſation of Himſelf, and Oath, makes His Accuſation of 
Another of the ſame Crime to Amount to an Indictment ; and if his 
Partners are Convicted, The King 1s to Pardon. Him. [See the 
5 H. 4. chap. 2.] But it being in the Diſcretion of the Court to 
ſuffer one to be an Approver, This Method of late hath not been put 
in Practice. | 


V. An * Appeal (From Appellar, To Accuſe, or from Appellor, Of Appeals. 
o Call) is an Accuſation of One againſt another to Attaint Him 3 
of Felony by Words Ordain'd for it. This is always at the Suit 287. b. 

of the Subject. ) It is the Party's Private Action, proſecuting alſo for Lit. 116. 

the Crown in reſpe& of the Felony. The Appellant is call'd the T. 310, 

Plaintiff, and the Appellee the Defendant. | | 1 Inft. 123. b. 

It may be brought in Three Caſes. 1. For a Wrong to One's An- . 

ceſtor, whoſe Heir Male he is, and that is only for the Death of his 3 ode 
Anceſtor. 2. + For Wrong to the Husband; and this is to be proſe- 

ered by the Wife only for the Death of her Husband. 3. For 

Wrong done to the Appellants Themſelves, as for Robbery, Rape, 

Mayhem. This laſt Sort of Appeal 1s diſuſed, becauſe the Proceſs 1s 

more Nice and Chargeable than by Indictnient. | | | 

An Appeal of Death is of Two Sorts, (vig.) Of Murder and Of 
Manſlaughter, And theſe muſt be brought by the Wife for the 

Death of Her Husband, or By the Heir Male for the Death of his 

Anceſtor. An Appeal lieth not for a Killing Se Defendendo or By 
Miſadventures - , | 
*The Wife ought to be a Wife de Jure; and therefore One may (=) 1 Init. 
lead that ſhe was never lawfully Married to the Party Slain. She 3 1. 6 69. 
muſt alſo be a Wife de Facto (i. e.) in Poſſeſſion as well as in Right, 317, 384. 
vithout Elopement, (Qu.) Divorce, &. If She does not continue a H Cr s. 
Widow, but marries Before or Depending the Appeal, The Appeal?“ 

$loſt, If ſhe marries after Judgment, ſhe cannot have Execution; 

'or the Loſs. of a Husband is the Cauſe of the Appeal. A Husband 

annot have an Appeal of the Death of his Wife, but the Heir only. | 

The © Heir muſt be Heir Male, tho* He Derives by a Female, () 1 Inf. 
For no Female except a Wife, can maintain an Appeal. And He 3-2: 4 
mult be Heir according to the Courſe of the Common Law, and 2 Inv. 68. 
fleir at the Time of the Killing of his Anceſtor, If the Appeal is if" "wt 
Hainſt the Heir as Guilty of the Killing, The next Heir Male ſhall ' 


fave the Appeal. If the Wife kills the Husband, The Heir hall 


1 


Fro tlave the Appeal. But if the Perſon Kill'd by a Stranger hath a Wife 
die rviving, Ihe Heir ſhall not have it, tho' She dies within the Year. 

ud if The Heir Dies after the Death of the Anceſtor, Another Heir 
* M m m m ſhall 
d — 5 


, all 


0 k "ullus Capietur aut Imęriſonetur propter Appellum Femina de morte alter ius quam V irt, 
Deo 


na Charta, chap, 34. 


(3) 2 Inſt. 


4 Inſt. 73. 
9 Rep. 119. 


(4) 2 Inſts 


(e) 2 Inſt. 


182. | | b 
By the Statute of Glouceſter, or the 6 Ed. 1. chap. 9. If the Appel. 
lor 2 the Deed, the Year, the Day, the Hour, the Time of the ( 
King, and the Town where the Tact was done, and with what Wea- | el 
pon, the Appeal ſhall ſtand, ſo that he ſue Within a Year and a Day D 
after the Fact. | See the 1 H. 5. chap. 5. and 2 Inſt. 665, &c.] A 
Let vs Explain this Statute. pe 
The Deed.— 4 Whether It was By Wound or without Wound, 


If By a Wound, Four Things are neceſſary to beſet forth in the p- 
peal. 1. In what Part of the Body the Wound was given. 2. Of 
what Length and Depth, ſo that it may appear to the Court that 
the Wound was Mortal. But if a Leg or Arm is Cut off, there the 
Length and Depth cannot be ſhewed. 3. That the Party wounded 
Died of that Wound. 4. It muſt appear that he died of that 
Wound within a Year and a Day after the Giving of the Wound. | 
without Wound, It is either By Weapon or without. By Weapon, * 
by Blow, Bruiſing, £&c. Without Weapon, as by Poyſoning, Drown 
ing, Burning, Strangling, Sc. In both theſe Caſes The Circum 
{tances muſt be ſet forth. 
The Tear. e. The Year of the Reign of the King. 

- The Day The Natural Day containing twenty-four Hour: 
And therefore If the Fad was done in the Night, You muſt fay, l 
Nocte Ejuſdem Diei. The Killing muſt be Alledged to be the D- 
that One e Died, not the Day of the Wound or Blow. 
The Hour. F In the Count upon the Appeal one may ſay 4 
bout Ten of the Clock, G c. But you muſt not ſay about the DI 
Year, or that the Wound or Blow was about any Part of the Body 
It is Difficult to alledge the True Hour, and not ſo of the UV" 
Year, or the Part of the Body. And Yet the Plaintiff in the [ppt 
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is not bound to Prove. the Preciſe Hour, or the Day, alledzed. In 
{ 0 ments the Hour needs not to be alledged. Between the Hout's 
of Ten, and Eleven is unintelligible, for there is no Time between 
the Hours. abbot lag mis 24 = 
be Time of the Ring —£ This is added notwithſtanding men- 
tion was made of the Tear before, wherein the Blow, &*c. was Gi- 
ven z For here the Year wherein Death enſued is to be ſhewn, That 


& 74 


[t may appear That he died of the Blow, &c. within the Year and 


* 


wiſe If out of a Town, the Place, if known out of any Town, muſt be 
alledg'd as known in ſuch a County. If the Fact was done in a City, 
The Pariſh muſt be alledged. But in the Country, If a Pariſh con- 
tains ſeveral Towns, Alledge it in a Town. [See the 2 & 3 Ed. 6. 
chap, 24. Of Trial By the Country, poſt. by 
" With what Weapon —#* One certain Weapon muſt be alledzed in 
the Count, yet if it be proved in Evidence that the Wound was gi- 
ven with any other Weapon, The Offender ſhall be found Guilty. But 
upon ſuch a Count, or in an Indictment, It cannot be given in Evi- 
dence that the Party was Poiſon'd or Drown'd, c. where no Wea- 
nat all was uſed ; It being Murder or Homicide of another Kind; 
[See Of Evidence to the Petty Jury, infra. | 
Tho' this Statute requireth that the Weapon be mention'd, It muſt 
be underſtood where Ons is kill'd with a Weapon. 

So that he Sues within a Tear and a Day i The Tear muſt be 
Computed according to the Calender, and not according to twenty- 
eight Days to the Month The Day is to be intended of the Natural 
Day, and the whole Day is to be taken in. By Common Law the 
Appeal was brought within a Year and a Day. 0 Hs 

If the next Heir of the Dead is within Age, he muſt bring his Ap- 
peal of Death within a Year and a Day, according to this Act. 

After the Fact. e. After the Felony Committed By Homi- 
ade, or by the Death ; not after the Stroke, or Wound. 


The Town—— If the Murder or Homicide was in a Town. Other- 


. 5 * the 3 H. 7. chap. 1. An Indictment may be Tried withoiut Staying 
Mo {or the Appeal. 


Altho* The Principal or Acceſſary is Acquit within the Tear and 


Tear and Day is ont. And whether They be Attainted or Acquitted, 
yet the Wife or next Heir of the Slain may within the Tear and 
Day (the Benefit of the Clergy being not before Had) proſecute 
255 Appeal againſt Them, any ſuch Attainder or Acquittal notwith- 
an ng. | 
f there is an Indictment and Appeal depending together, the 
Judges ought to proceed firſt upon the Appeal, if the Proſecutor de- 
lires it, and Proſecutes without Fraud. The Indictment may be pre- 
fer'd to the Appeal, if the Court ſhall find that there is like to be a 
Faint Proſecution of the Appeal, in order to acquit the Party. For 
ihe Acquittal upon a Faint Proſecution will Conclude the King. 
If the Murderer is Acquitted upon the Indictment or Found Guilty 
ind Pardon al by the King, Let the Wife or Heir may have an Ap- 
Mmmm 2 peal 


Day, They ſhall be Remanded to Priſon, or Let to Bail, until the 


(s) tInſtitss. 
2 Inſt. 219, 
669. 


(1) 2 Inſt. 
319. 

3 Inſt. 135. 
H. P. C. 265. 


(i) 2 Inſt. 
320. 

4 Inſt. 18 5. 
1 Inſt, 130. b. 
246. a. 

255. a. 

5 Rep. 1. 

3 Inſt. 53. 


(&) 2 Inft. 
320. 

3 Inſt. 53. 
4 Rep. 41. 42. 


Cont. S. P. C. 
63. 


(1) 5 Rep. 50. 
Kely. 107. 
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75. peal. fut if the Party is found Guilty of Manſlaughter, and hath 

; Inſt. 131. the Benefit of his Clergy, No Appeal lieth. It is fard to be Unre,. 

H. P. C. 245. ſonable That the Appeal ſhould interpoſe preſently after the Convie.- 

ww of tion, to eh the Judgment and Execution in Manſlaughter, For 
' if that Id be admitted, then an Appeal might prevent lug. 

: * prevent Judg- 
ment and Execution upon a Conviction of Murder, as well as Man. 
ſlaughter. It is ſaid that a Verdict finding one guilty of Homicide | 
Se Defendendo or an Indictment of Murder may be pleaded to an 
Appeal of the ſame Death, as it was at Common Law. For that the 
3 H. 7. chap. 1. mentions only Perſons Acquitted or Attainted 25 
Subject To Proſecution upon an Appeal. | See Of Pleas in Bar 
infra. Fa FP BY 

(1) r Inſt. n An Appeal is to be arraigned by the Counſel in French, but en- 
202-0. 263. a. ter'd in Latin. The Count muſt be, That the Appellant appears in 
proprid Perſond; but the Appeal may be proſecuted by Attorney and 
| 2 and Defended by Attorney and Counſel. [See the 3 H. 7. 
| chap. 1. | | 
%) Kely. 3. One Standing Mute in an Appeal of Murder hath the ſame Juds- 
ment as on an Indictment. ; | 

| (p) Sid.325. Evidence Given for or againſt the Defendant in an Indictment 
| 1s no Evidence 1n an Appeal. | 
If One is acquitted He ſhall have His Damages againſt the Appel- 

lant. {See Weſt. 2. 13 Ed. 1. chap. 12. and the Expoſition thereof 
2 Inſt. 383, Oc.] _ 
The Jury may Find the Defendant Guilty of Manſlaughter, or 
Not Guilty Generally. If in an Appeal of Murder the Defendant is 
Found Guilty of the Murder, Judgment is That he ſhall be Hang- 
ed; and the King cannot Pardon it. But if he is Acquitted upon the 


Appeal, He may be arraigned upon an Indictinent at the King's Suit. P 

[See Of Pardon and Judgment infra, And Danvers's Abridg. Tit. 
Appeal, 488, Se.] | | I 
. 3 
Of Informa- VI. 9 There may be an Information for the King againſt a Crimi- {o 
( Finch Dal as well as an Indictment, whereby a Pecuniary Muld, or other be 
AP Penalty, may be inflicted. It does not Lie for a Capital Crime, or th 
Show. 1099, for Miſpriſion of Treaſon. [Qu. and See the 5 Georg. chap. 4. Con- th 
55 cerning Bankrupts; for they may be convicted upon Indictment or 


Information, and ſuffer as Felons without Clergy.] 
) Terms of- An 7 Information for the King is the ſame with the Declaration of 
the Law.” a Common Perfon. It differs from an Indictment, in as much as Thi! 
me js to be found by the Oath of Twelve Men at leaft, and this 15 only 
the Allegation of the Officer, &c. It is not always exhibited Dired- 
ly by the King, or his Attorney General, or the Clerk of the Crown- 
Office (who is a Coroner, and an Attorney for the King. Gc.) but 
ſometimes by a Common Perſon, who informeth as well for the King 
as for Himſelf, upon ſome Penal Statute, This is Different from a 
Action on a Penal Statute. Therefore Remember that Informa. 
tions are of Two Kinds (wiz.) At the Suit of the King ob, and 
partly at the Suit of the King, and partly at the Suit of the Far), 
which is call'd an Information Qui tam. 
Information may be alſo for Offences and Miſdemeanors at (0. 


mon Lato; where the Offender is liable to pay a Fine to the King, 
| uy 


By the 13 Eliz. chap. 5. Every Informer upon a Penal Starute ſhall 
| ſame by Himſelf, ur 
His Attorney, By Way of Information or Original Action, and not othey- 


Clauſe relating to Himſelf only, is within this Statute, | 

[See the 21 Fac. 1. chap. 3. and the Expoſition thereof, 3 Inſt. 186, 
187. being a Statute againſt thoſe that Obtain Power to Diſpenſe with 
penal Laws, and the Forfeitures thereof. ] 

[See the 29 Eliz. chap; 5. in Fine, where One may appear to an 
Information upon a penal Law by Attorney, without Bail. And the 
31 Elis. chap. 10. How far the 29 Elig. does extend. And ante. Al- 
lothe 31 Elig. chap. 5. 21 Fac. I. chap. 4. where the Offence ſhall 
be laid in the proper Cormty, and again the 31 Elis. chap. 5. where 
the Information ſhall be brought in Due Time, ante, chap. 4. See 
the 21 Fac. I. chap. 28. For the Repeal of many Obſolete Statutes, 
whereby Informers did vex the People.] 


By the 4 & 5 W. & M. chap. 18. The Clerk of the Crown-Office 
of the King's Bench ſhall not without expreſs Order in open Court, file 
ony Informations for Treſpaſs, Battery, or Other Miſdemeanours, be- 
fore be bath taken a Recognizance of 20 l. Penalty of the Informer 


WH proſecute with Effect; and to Abide ſuch Order as the Court ſhall 
ut Wi „ect, and pay Cofts to the Defendant upon Failure of Proſecution, 
ns mer rhe Fudge ſhall at the Trial in Open Court Certify upon Record, 


Ihat there was Reaſonable Cauſe for ſuch Information. This Recog- 
ance the Clerk M the Crown, or a Fuſtice of Peace of the Place 
may Tate; and the Clerk of the Crown ſhall enter the ſame upon Re- 
ord, and File a Memorandum in His Office for All Perſons to Reſort 
0 without Fee. Sx 
This 4& ſhall not extend to any other Informations than Thoſe in 
be Name of His Majeſty's Coroner, or Attorney, commonly calFd the 
Maſter of the Crown-Office. | a 
f So 


No Suit by Bill or Plaint by a Party Grieved, ſuing upon a (/) : cis. 


"{ 
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So that Informations by the Attorney General remain as they were 
D eee SH AER, * 
If the Information is tried at the Bar, The Defendant ſhall not 
have Coſts by this Statute; for the Judges here cannot make a (er- 
tificate to Themſelves That there was Reaſonable Cauſe for ſuch In- 
formation. Ts 50 = Eo, eee 
(See the 9 Ann. chap. 20. To make the Proceedings upon Informa. 
tions in the Nature of a Quo Warranto more 1 aol effectual. 
I think Informations are never Quaſh'd for Inſufficiency, as Indid- 
ments may. [See the 9 Ann. chap. 20. F. 16.] A prior Suit Depend- 
ing may be pleaded to an Information on a penal Statute: So may a 
Pardon, a Releaſe, a Recovery in a former Suit. [See the 4 H. 5. 
chap. 20. The General Iſſue may be Not Guilty, Nihil debit, Ge. 
| [See the 21 Fac. 1. chap. 4. and ſee Of Actions upon Statutes, and 
where .1&4ions mult be 2 Sc. chap. 4. ante. * 


* 
* 


* 
* 


J proceed to the Arraignment of the Priſoner upon Indiitments and 
Appeals, whether Princi pal or Acceſſory. 


Of the Ar- VII. An * Arraignment (from Arraigner, To ſet in Order) of a 
raignment of Priſoner is to take Care That the Priſoner does appear to be tried, 
5 Cina, and to Hold up His Hand at the Bar, for the Certainty of the Perſon, 
262. b. 263. a. and to plead a ſufficient Plea to the Indictment. The Priſoner is to 
Raym. 493: Hold up his Hand only in Treaſon and Felony; but this 1s only a | 
Ceremony: If he owns that he is the Perſon, it is ſufficient without 
(% 2 Inſt. it; and then upon his Arraignment his * Fetters are to be taken off; 
315,310- and he is to be treated with all the Tenderneſs 1maginable; No 
II. P. C. 213. Man is faid to be Arraign'd but at the Suit of the King, upon an 
Kely 10. Indictment found againſt him, or other Record, wherewith he is to 
be charg'd. We may Arraign an Aſſize or Appeal, But the Tenant 
or 8 is not arraigned; becauſe Theſe are at the Suits of the 
Subject. | 
The Arraignment of a Criminal muſt be in Engliſh. [See the 
30 Ed. 3. chap. 15.] Appeals are ſaid not to be within this Statute; 
for they are to be arraigned in French, and the Plea of the Defen- 


dant is to be read in French. [Quere, The Reaſon of this Diffe- 


rence. | 
(x) 3 Inſt. If the Principal is acquitted, or Convict of Manſlaughter, or 
H P. C. 221, Se Defendendo, or Before Attainder hath his Clergy, or is pardon'd, 
224. or dies, the Acceſſory ſhall not be Arraign'd. [But ſee the 1 Ann. 


chap. 9. 5 Ann. chap. 31. which are taken Notice of Book 3. chap. 2- 
Concerning Principal and Acceſſory; where more Relating to the 
Arraignment of Principal and Acceſſory is mention'd. By theſe Sta 
tutes the ancient Law concerning Arraignment of Principal and Ac- 
ceſſory is very much alter'd. [See Dalt. chap. 185. p. 515, 516, 
STE For the Solemnity of the Arraignment and Trial of a Priſo- 
ner. 


Of the Beha- VIII. The Priſoner either ſtands Mute, or Confeſſes the Fad, ® 
viour of the Pleads upon his Arraignment. * 


Criminal up- 
on His Ar- 


raignment. 2 [ 
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1. If one arraigned of Petit-Treaſcn or Felony ſtands ) Mute, or Os. pP. C. 
Atſwers nothing at all, It ſhall be Enquir'd whether he ſtands Mute : 5fl. 15, 
on Purpoſe, or whether he is Dumb. If he ſtands Mute out of 178. y 
Stibborne(s, or if he hath Cut out his Tongue, or he does not „ 
plead J Directly to the Fact or does not put himſelf upon a Trial Kely. 36, 3, 
by the Country, if a Commoner, if a Peer by God and his Peers, 57. 

after he has pleaded not Guilty, He ſhall be put to the Penance. 


The Penance in Caſes of Petit-Treaſon and Felony is the Pain (); Ind. 


Fort & Dure, with Forfeiture of Goods. But before the Judg- H. 


ment paſſes the Court orders His Thumbs to be tied together with . 
Whip-cord, and to be drawn together by the whole Strength of two 28. | 
Men, to give the Criminal a Taſte of the Pain to be Endured, if 
He will not then Comply. This is the Practice at Newgate Seſſions. 

If He Continues Stubborn. The“ Judgment of Pain Fort e Dure (3) » Int. 

is by the Common Law, That the Man or Woman ſhall be Remand- 17% "79: 
ed to Priſon, and laid there in ſome Low and Dark Room, where 
They are to lie Naked on the Ground, with Hands and Legs Extend- 

ed; and there ſhall be laid upon their Bodies as much weight as 

They can bear, and more, till they are Dead. This Puniſhment (9) 1 Intt. 
ſome have Endured, becauſe it Works no Attainder, or Forfeiture 39” * 

of Lands, or Corruption of Blood. #4 In an Appeal of Felony if the (4) : Int. 
Priſoner ſtands Mute, He ſhall have Judgment to be preſs'd as upon '77 | 

an Indictment. And this is by the Common Law. But upon Stand- Key. 57. 
ing Mute obſtinately in Caſe of High-Treaſon, The Criminal ſhall (f 76 
Have ſuch Judgment, as if he had been Convicted by Confeſſion or — 
Verdict. | [See Weſt. 1. chap. 12. and the Expoſition thereof 2 Inft. 

177, He. 

This Statute does not extend to High-Treaſon, the Higheſt Of- (e) 1 Ing, 
fence z nor to Petit-Larceny, the Loweſt of all Felonies. For ſuch 397% 
Seer ſhall have like Judgments, as if they had confeſſed their 3 1nd, 21). 
-r1mes. 

The 28 H. 8. chap. 15. allows the Pain Fort & Dure in Caſe of 
/ Piracy, where a Pirate ſtands Mute. (f) 3 Inſt, 

114. 
By the 33 H. 8. chap. 12. (entituled, The Bill for the Houſhold) 
Traitors, Felons, &c. ſtanding Mute upon their Arraignment within 
the King's Palace, ſhall be Deemed Guilty of the Offence, of which 
They are indifted. | 


| [See the 3 & 4 V. es N. chap. 9. 1 Ann. chap. 9. In what Caſes a 

Prifoner ſtanding Mute loſeth Clergy, which he had at Common 

Law, and conſequently ſhall in thoſe Caſes undergo the Puniſhment 

of Pain Fort & Dure.] * Quere, What ſhall be done with the (z) 2 Int 
Priſoner, if he peremptorily Challenges above Twenty Jurors, whe- Anf. 227. 
ther the Challenge ſhall be over- ruled, or the Priſoner Hang'd, or Kelv. 36. 
kreſſed to Death? [See of Challenge, Poſt.] H. P. C. 226, 

2, If the Priſoner confeſſes the Fact, the Court has Nothing more 15 


to do than to Proceed to * Judgment againſt him. The Confeſſion 


yy way 


2 


+ Idem eſt Nihil Dicere, & In/ufficientur Dicere. 2 Inſt. 178. 
7 Confeſſus in Judicio pro Judicato Habetur, 11 Rep. 30. 4 Inſt. 66, 
Cum Confitente mitius oft Agendum. | Ibid. 


634 An Tyfatute of the Bock INV 
(k) Kely. 11. may be receiv'd, and! yet the Plea of Not Guilty may be with. 
drawn, tho' Recorded. Pur there is a Confeſſion indirectly made S 
- Implied, as well as Directly or Expreſs. An Indire& or Implied Con. 
feſſion is where the Defendant, in a Caſe not Capital, doth not Di- 
_ * realy own himſelf Guilty but will own his Guilt, and ſubmit to a 
| Small Fine, rather than contend. In which Caſe if the Court thinks 
fit, They may in Diſcretion accept of ſuch Submiſſion to the King's 
(7) Lamb. Mercy. By which Indirect Confeſſion the Defendant ſhall not be 
. barr'd to lead Not Guilty to an Action for the ſame Fact, as He 
Trials per. Will be where he directly and expreſly Confeſſes the Indictment. ( See 
Pais, cap: 25- Of Judgment, infra.] | | | 6 
Law, v. Bat» 3. If the Priſoner * Pleads upon his Arraignment, He either 
YE p. C. Pleads Sanctuary, the Benefit of the Clergy, Demurs to the Indig- 
28, 243. ments, Pleads in Abatement or in Bar, or He Pleads the General 
Iſſue. | 
1. The Plea of Sanctuary with Abjuration is taken away By the 
21 Fac. 1. chap. 28. as before Obſerved. | See the Expoſition of 
Magna Charta, chap. 29. ſupra, the 32 H. 8. chap. 12. and Staund- 
ford's P. Cr. Book 2. chap. 40.] - 
2. Or He Pleads the Benefit of the Clergy, But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy till he has other- 
wiſe Pleaded. [See of the Benefit Of the Clergy, Book 3. chap. 2. 
where the Particular Offences are ſet down, in which the Benefit of 
the Clergy is allow'd and where ouſted by Act of Parliament. 
(\)S.P.C. 3. A ! Demurrer is when the Criminal Joyns iſſue upon a Point of 
Int. 153. Law in an Indictment, allowing the Fact to be True, as laid in 
H. P. C. 243. the Indictment or Appeal. If the Indictment, or Appeal, proves to 
be Good in Law, in the Opinion of the Judges, They proceed to 
Judgment and Execution, as if the Party had been Convicted by 
Confeſſion or Verdict. For he ſhall not be put under the Pain Fort 
G Dure, tho' by his Demurrer, he refuſes to put himſelf upon the 
Enqueſt according to the Letter; yet he is out of the Reaſon of the 
Law becauſe a Demurrer is allow'd to be tried by the Judges and 
not by the Enqueſt, [See again Weſt. 1. chap. 12.] | 
4. In Abatement, as that there is a Miſnomer in his Chriſtian or 
Surname. If the Priſoner pleads Miſnomer of his Surname to an 
Appeal, It goes in Abatement. But in Caſe of an Indictment, He 
ſhall be put to anſwer to the Treaſon or Felony. Miſnomer in the 
Chriſtian Name goes in Abatement to an Indictment 3 But then the 
Priſoner muſt give his True Name, and By That Name he may be 
forthwith Indicted. 580 
5. Or he Pleads in Bar; as Auterfoits Acquit, Auterfoits Convil 
before Judgment, Auterfoits Attaint, or a Pardon. | 
() S. P. C. I. ” Auterfoits Acquit, i. e. That he was heretofore Acquitted of 
"Jt. 213, the ſame Treaſon or Felony. For One ſhall not be brought into 
Ke. Danger of his Life for the ſame Offence, more than Once.“ In an 
4s, na. Appeal of Death Amwterfoits Acquit upon an Indictment of the ſame 
8 214. Death, is no Bar [See 3 H 7. chap. 1. ] But Auterfoits Acquit 0 
4 Rep. 4445- an Appeal is a Good Bar to an Indictment, unleſs the Appeal was 
Erroneons in Subſtance or by a Wrong Perſon. - It is no Good Pl 
upon a Void Indictment, when Indicted again; nor if One is Heretofor? 
(o) Kely-25, Aequit as Principal can it be a Bar to an Inditment againſt him & 
H. P. C. 244. | | As- 
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&efſary After the Fact. 2 If it is found in an Indictment or Appeal (2) 4 Rep. 
— , "That One kill'd another in his own Defence, He 15 Ne. 3 
quitted of the Felony for Ever. 9 One Acquitted of Burglary and 214. . 
Kraling the Goods of One Man, may be Indicted for Felony for (4) Kely. 30. 
cgealins the Goods of another out of the ſame Houſe. | 
2. Anterfoits Convict before Judgment, i. e. That he was Hereto- 
ſote Convicted. Arterfoits Convict by Confeſſion or Verdict of &) 3 Inf 
Manſlaughter in an Indictment is a Bar in an Appeal of Murder, if þ Rep. 40, 
the Perſon ſo Convicted is admitted to his Clergy, or at leaſt hath 45, 4% _ 
ray*d it, tho' not call'd to Judgment, [See the 3 H. 7. chap. 1. ooh = 1700 
A Conviction of Manſlaughter in an Appeal of Death may be plead- 94, &c. 102: 
ed in Bar of a ſubſequent Indictment for the ſame Death. 104, Oc. 

A Conviction on an Indictment of Felony may be pleaded to an 
Indictment for the ſame Felony. But Auterfoits Convict upon an In- 
lictment in this, and the like Caſes, is ſaid to be no Plea In Bar, 
where One is not call'd to Judgment; as Conviction of Manſlaughter 
upon an Indictment of Murder is to an Appeal for the ſame Death, 
without being call'd to Judgment, if the Party prays his Clergy. The 
Difference 1s wholly owing to the 3 H. 7. chap. 1. which leaves the 
Benefit of the Clergy as it was at Common Law. [See the 8 Elis. 
chap. "og Eliz. chap. 7. and of the Benefit of the Clergy, Book 3. 
chap. 2. 
| 4 Anterfoits Attaint, i. e. Hetetofore Attainted for the Same Of- 
fence, or For another Offence; _ 3 5 

For the ſame Offence ;, I This is good Plea in Bar to free One Vs. P. C. 
from Anſwering again, tho' the Record is Erroneous. If one is At- 3 Inſt 3 
ainted by Outlatry in Treaſon or Felony, He ſhall not anſwer to a 11173. 
New Indictment, or Appeal, for the Treaſon or Felony for which he (Rep. 13. 

s Outlaw'd ; if the Outlawry in Treaſon or Felony is not Void. 
for if one is already attainted, to what Purpoſe ſhall He be attainted 
Second Time ee e | 

But in? an Appeal of Death at the Suit of the Party, Auterfoits (1) 3 ff. 
Attaint upon Indictment of the ſame Death is no Plea 3 But in Caſe of p. C. 46 
lndictment at the Suit of the King, Auterfoits Attaint is a Good Plea. 247. 
Heretofore Attainted of Murder is a Good Plea to an Indictment, Ac. 
of Petit-Treaſon of the ſame Death. So if One 1s Attainted of Man- 
ſangbter, It is a Good Bar to Indictment of Murder, and “ Converſo, 
if the ſame Death. | | Zi 5 
For Another Offence. *® If one is Attainted of Treaſon, he cannot («) 3 Int. 
be afterwards attainted of a Former Treaſon. Auterfoits Attaint of ©” 
Une Felony is a Bar to an Arr: 1znment of another Felony ; One In- (x) H. P. c. 
liked of a Robbery by one of the Petſons Robbed, and attainted ““ 
thereon, may again be Indicted by another Perſon robbed at the ſame 
Time; becauſe by the 21 H. 8. chap. 11. The Party ſhall have Re- 


of litution of his Money or Goods. If One 1s attainted of 2 Petty-Lar- 00 3 Int, 
o Wy, He may be afterwards Attainted of Felony, for which he may 

hs ive Judgment of Death; becauſe it is a Higher Offence, and it is 

m 


0 have another Judgment. If one is adjudged to the Penance Pain 
Port &. Dure, Yet he may be impeach'd for any former Felony, be- 


hy aule the Judgment of Penance was not given for the Felony but —_ 
- ontumacy. * Befides the Penance is no Attainder. 4 g — — 
8 | 91. a. 
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(a) 8. P. Go 
106. ' > +» 
4 Rep. 45. 

11 Rep. 100. 
H. P. C. 247. 
65) 8. P. C. 
107. 

3 Inſt. 213, 
Cont, 

2 Inſt. 590. 
H. P. C. 
212, 248. 


(c) 2 Inſt. 
233+ 5 
2 Inſt. 316, 
317. 

H. P. C. 250. 
Kely. 122, 
123. 

I Inſt. 274+ b. 


(d) 3 Inſt. 
235, 238. 

1 Sid. 366, 
430. | 
6 Rep. 13. 
1 Inſt. 301. a. 
H. P. C. 251. 


is Good. 


| . -Bythe'5, & W. & M. chap. 13. The Statute of the 10 4 


Suit of the King cannot? be Pardon d with reſpect to a Proſecution 


every Proſecutor to a Reſtitution of His Goods, if the Offender js 


is a Work of Mercy whereby the King either before Conviction gr 


out Recital of the Indictment and Conviction. For it ſhall be in 


An An heitinte of he Book IV. 


What I have ſaid of the Plea of Auterfoits attaint, you muſt lup- 
poſe it not to be Reverſed for © Error; or that the Attainder at the 


upon an Appeal, (tho' in all other Caſes the Plea is of the fame 
Force as it was at Common Law) or that One attainted of Felon 

is not afterwards Indicted of.. High-Treaſon Before or After his At— 
tainder ; or that it muſt not be underſtood with a Relation to ſeveral 
Indictments of Larceny ſince the 21 H. 8. chap. 11. which entitle; 


found Guilty, as before Hinted 3 or that an Indictment for a Treſhaſ; 
is a Bar to an Indictment of Larceny for the ſame taking, c. For a 
Bar in an Action of an Inferior Name will not Bar another that is of 
an Higher Nature. In all theſe Caſes Auterfoits Attaint is of no 
Force, | 

4. one may Plead a Pardon in Bar, © A Pardon (Perdonatis) 


Attainder, or Afterwards, Forgiveth any Crime, Offence, Puniſh- 
ment, Execution, Sc. Pardons of Treaſon, Felony, Sc. come from 
the King, [See the 27 H. 8. chap. 24.] who By the Common Law 
had Power to Pardon all Offences ; but this Power is Reſtrain'd by 
Statutes. | See infra.] | 

A Pardon is either of Courſe or of Grace. | 

Of Conrſe and Right, as tor a Perſon Convict of Homicide & De- 
fendendo, or By Chancemedley, upon an IndiQtment or Appeal of | 
Murder. [See 6 Ed. 1. chap. 9. ]! 55 | 

Of Grace, where ſome Things are Required for Their Allowance 

by the Common Law and by Statute. By Common Lau,; as when 
They are Conditional, and not Abfolute, as Upon Condition of 
Tranſportation, &c. By Statute. For, y 


By the 27 Ed. 3. chap. 2. In 4 Pardon of Felony upon Suggeſiion, 
The Suggeſtion and the Name of him that makes it muſt be con. 
priſed. Kies „ 

By the 13 Rich. 2. Stat. 2. chap. 1. In a Pardon of Murder, Rape 
or 1 The Offence Committed muſt be ſpecified in the Pardo, 
Otherwiſe it ſball not be allow'd. [See 16 Rich. 2. chap. 6.] 


4A General Pardon of all Murders, Robberies, Ec. to one Ii 
diced and Convicted of Murder, Robbery, c. is not Good, will. 


tended that the King knew not of that Conviction. But if the Fart 
is neither indicted or Attainted, A Pardon of all Felonies in Genet 
(except as in the Statute of Rich. 2. above-mentioned is excepted 


9 


chap: 2. For Finding Sureties for the Good Abearing, pon 4 Pardon 9 
Felony, is RepeaPd. RT | 
Provided, That if any Charter of Pardon is Pleaded for any Fel 
the Fuſtices before whom ſuc h Pardon ſhall be pleaded, may At ib 
Diſcretion commit ſuch Perſon till he enters into Recognizanie, coll 
Two ſufficient Sureties, for his Good Behaviour, for any Time ut © 
ceeding ſeven Tears. | * 
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. 
game Coverts and Infants ſball Find Two ſufficient Sureties only. 
See the 4 Georg. chap. 1 1. where the King may Pardon or Diſpenſe 
with Tranſport ation, and allow of the Return of an Offender. | 
Pardons of Grace are either © General or Particular. 1. General, (e) 3 Inſt. 
either by A# of Parliament or By Charter of the King. A General H 5.4% 
Pardon By A& of Parliament muſt be taken Notice of by the Court, 25: 
If it is abſolute, tho” the Party waives it, or does not Plead it. But 3 Reb. 49: 
if it Hath Exceptions of Offences or Perſons, The Court cannot take * 
Notice of it; neither can the Party have Benefit thereof, unleſs He 
Pleads That he is none of the Perſons Excepted. But commonl 
Advantage is given to the Offender by the Act it ſelf without Plead. 
ing. The Charter of the King muſt be always F Pleaded under the /); Inf: 
Great Seal; tho' the Party may waive it, if he pleaſes. But General 33. 
Pardons are moſt commonly made by Act of Parliament; and of late 
Years have very rarely come from the Crown. It ſhall always be tar 
ken moſt beneficially for the Subject, and moſt ſtrong againſt the 
king: A Pardon of all Miſpriſions, Treſpaſſes, Offences and Con- 
tempts, will pardon any Crime which is not Capital. 2. 5 Particu- (20 2 Init. 
lar, as at the Coronation, or at any other Time, of any Offence, as Ag. __.. 
alſo of any Exemplary Puniſhment. It needs not any Writ of Al- 231. 
lowance, (viz.) That he has found Sureties. [See 5 & 6 V. & M. 
ſubra.] But it muſt be ſhewed under Seal. | 

The“ Acceptance of a Pardon is an Argument of Guilt ; and He (4) 4 Rep. 43. 
that pleads it confeſſeth the Fact. — 2355 

Gloves are Due to the Judges on Allowance of a Pardon. If a (5) Puit. 88. 
Peer 2 a Pardon, He muſt plead it before the Judges where he is Fel. 25. 
Indicted. 5 

if One obtaineth a Pardon before Conviction, He ſhall Forfeit (, Rep. 
nothing. | 110. 

[See a Form of a General or Particular Pardon, 3 Inſt. 234, 235. 
And ſee 3 Georg. chap. 19. 7 Georg. chap. 29.] 


Let us now ſee where The King Cannot Pardon: | $45) | 
The King cannot Pardon an Offence that is Malum in ſe * before (!) Finch, 
It is Committed. | 1 
The King * Cannot Pardon the Defendant in an Appeal of Death, Dav. 75. 
whether Attainted by Outlawry or Judgment; for the Appeal is at 7) 3 H. 
the Suit of the Party. But if in Appeal of Murder The Defendant H. P. C. 251. 
s Found Guilty of Manſlaughter, The King may Pardon the Burn- 5 Re: 50. 
Ing of the Hand ; for That 1s Collateral, and by the Statute of the 
4H. 7. chap. 13. | | | 
A Pardon of all Felonies extends only to Petit-Treafon and (% Int. 
Common Felonies, and not to High-Treaſon. | 1 
No Pardon of Felony ſhall be extended beyond the expreſs Words. 233, 236, 
Therefore a Pardon of all Felonies is no Bar to Execution, if a Felon 270 $406 
is attainted. And a Pardon of all Attainders, or of Executions, does Ac Ne 510 
not Pardon the Felony. 355 
If one is outlaw'd, and the King pardons him the Outlawry, and 
ll His Goods, It is void for the Goods, for He muſt have a Grant 
of Them. 
A Pardon of all Felonies does not extend to Piracy. 
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638 An Infiitmteof the Book I 
A Charter of Pardon after Attainder in Treaſon or Felony does 
not Reſtore the Blood. That muſt be by Parliament. [| Sce of Reſii 
tution, infra.] | 1 

(o) 3 Inſt. * The King cannot Pardon a Common Nuſance, nor a Recognixanc- 

. to keep the Peace before the Peace is Broken; nor an Informey's Part 

Aupon any Penal Statute after the Action is brought by Him, nor 
Damages Recovered; nor where any Legal Intereſt is veſted in the 
Subject. 

When Sentence is Given in a Cauſe Pro Reformatione morum, or 
pro Salute Anime, in the Eccleſiaſtical Court, and Coſts Tax'd for 
the Plaintiff, tho' the King may Pardon the Offence (whether the Pro- 
| ceedings are Ex Officio, or betwixt Party and Party, as for Defann- 
(p) 5 Rep-50, tion, Sc.) He cannot Pardon as to the ? Coffs; becauſe a Particular 


51. Intereſt is veſted in the Plaintiff by Taxing the Coſts; which he hath 
42 N a Right to, tho* the Day of Payment of Them is aſſign'd after the 


2 Cro. 199. Date of the Pardon. But if one is impriſon'd on a Writ of Excoy- 
2 - 280 Abr. unicato Capiendo for Contumacy in not paying Coſts, and after- 
: Ventr. 194. Wards the King pardons all Contempts, The Party ſhall be diſcharg'q 
3 Rep. 69. of his Impriſonment; becauſe It is Grounded on the Contempt, 
which is Pardon'd, Therefore a New Monition for Payment of Coſts 

muſt iſſue forth. ä 
A Suppreſſion of Truth, or a Falſe Suggeſtion, doth avoid a Par- 
don. [See 27 Ed. 3. Stat. I. chap. 2.] For the King was not Rightly 
Inform'd. It is a General Rule, That where the King appears to 


have been deceiv'd, His Grant is void. 


By the 12 & 13 W. 3. chap. 2. No Pardon under the Great Seal it 
 pleadable to an Impeachment By the Houle of Commons. 


The King cannot by His Pardon reſtore a Simoni/? to his Church, 
[See 5 & 6 Ed. 6. chap. 16. 31 Elis. chap. 6.] nor a Corrupt Officer 
to his Office. 

Divers Acts of Parliament have Reſtrain'd the King's Power of 
Granting Charters of Pardon in ſeveral Caſes. But it has been ſaid 
that the King may Diſpenſe with theſe Statutes by a Non Obſlante, 

(9) 3 Inſt. r. 3 Statutes General or Special. 7 [But See 1 V. &. M. Sefſ. 2. 
236. chap. 2. | | 
. 4 Pardon may be Obtain'd by Diſcovery of Accomplices. ¶ dee 
the 4 5 W. g M. chap. 8. 10 11 V. 3. chap. 23. For the Diſco- 
very of Highway-men or Thoſe Guilty of Burglary, Houſe-breaking 
or Felony, not within the Benefit of the Clergy, in Stealing a Horle, 
Money, Wares or Goods, 6 & 7 V. 3. chap. 17. For the Diſcover} 
of Accomplices in Counterfeiting or Clipping the Coin. 5 Ann. chap. 31+ 
For the Diſcovery of Thoſe Guilty of Burglary or the Felomous 
Breaking and Entring any Houſe in the Day-time. 6 Georg. chap. 21. 
For the Diſcovery of Accomplices in forcibly hindring, Beating ot 
Wounding an Officer of the Cuftoms in the Execution of his Office 
Sc. 7 _ chap. . For the Diſcovery of Accomplices in Smug 
ling the Cuſtoms, &c. 1 
| I 
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60 Non Poteſt Rex Gratiam Facere cum Injuria Aliorum, Bracton Lib. 2. fol. 122: 2 Inf N 
230, 237. 
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Thus far of Pleas in Bar. 


6. One may plead the General Iſſue. The General Iſſue is a (r) H. P. c. 
Plea to the Fact, Not Guilty. If You take Iſſue, the immediate Con- 


ſequence is a Trial. | 


IX. I have Deſcribed before what is meant by Trial, [See of Trial, Of Trial in 
chap. 4. ante.) Here in Criminal Caſes it is either By Peers, or By Criminal 
the Country. Caſes, 

1, The Trial of a / Peer of the Realm muſt be Per Pares, 1 Init. 
By His Peers. [See Manner of this Trial in Saundford, Lib. 3. „ it. 54.“ 


7 2 Inſt. 49. 


chap. I. 3 Inſt. 28, 29, 30, 31.] The Method of Trial of a Peer dif- 3 Inſt. 28, 30. 
fers from the Trial of One under the Nobility. For, . There may N re 
he twelve Peers or Above, to Try the Fact. 2. The Trial may be © ya 
in any * of England. 3. The Peers are not Sworn upon the 
Trial. 4. Where a Peer is Arraigned of Treaſon or Felony, He can- 
not Challenge any of his Peers. 5. They Give their Verdict in the 
Abſence of the Priſoner. 6. In the Caſe of High-Treaſon, All the 
judgment is uſually Pardon'd, Except the Beheading. | 
Ifa Lord of Parhament does not appear and cannot be Taken, he 
ſhall be * Outlaw'd by the Coroner. | (1) > Inft.49; 
He ſhall not be tried by his Peers but only at the Suit of the 3 lud. 31. 
King upon an Indictment of High-Treaſon, or Miſpriſion of the (% 2 Inſt. 48, 
ſame, Petit-Treaſon, Murder or other Felony, or Miſpriſion of Felo- 8 
ny. And here he cannot waive his Trial by his Peers, and be 9 Rep. 30 
Tried by the Country. In the Caſe of Præmunire, &c. tho? It is at 1 
the Suit of the King, He ſhall be tried by Freeholders. And fo in chapter. 
an Appeal of Felony at the Suit of the Party. And tho' One is No- Dyer. 360. 
ble, yet if he is not a Lord of Parliament, He ſhall be Tried by 
Freeholders, as a Lord of Ireland, France, c. And fo It muſt be 
with a Son of a Duke, Marquis, Earl, &c. if he is no Lord of Par- 
lament. No Treaſon Committed in Ireland, by an Iriſh Peer is 
Triable in England ; for he is to be tried by his Peers in Ireland. 
The Queen being the King's Conſort, and the Queen Dowager, 
ſhall be Tried, in Caſe of Treaſon, by their Peers. 


By the 20 H. 8. chap. 19. Dutcheſſes, &c. for Treaſon or Felony 
hall be tried by ſuch Peers as a Nobleman, Peer of the Realm. 


* Marqueſſes and Viſcounteſſes are not named in this Act; but they (2) i Inft, 
ſhall be Tried by their Peers. If a Woman Noble by Marriage, * 10 


Marries One under the Degree of Nobility, ſhe ſhall be Tried by 
the Country; but not if Noble by Birth. 


By the 7 W. 3. chap. 9. Upon Trial of any Peer or Peereſs for Treaſon, 
or Miſprifion, The Peers who have a Right to Vote in Parliament ſhall 
be ſummon d twenty Days at leaſt before the Trial, Every ſuch Peer taking 
the Oaths made 1 W. & M. and alſo Subſcribing. and Repeating the 
Declaration mention'd the 30 Car. 2. 


If the King pleaſes, a Peer indicted of Treaſon, c. may be ar- 
aigned in the upper Houſe of) Parliament; and then the Lords Spi- Gs. P. C. 


"Ital muſt withdraw, and make their Proxies. [See Of 1 N 
Boo 8 
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(X) 2 Inſt. 50. 


do be Tried; and then what is the Proceſs againſt the Petty Ju, 


(a) 2 Rep. » 
6 Rep. 7 
3 Inſt, 80, 
135. 


(3) zInſt. 27. 
H. P. C. 162, 


163, 255. 


and of their Verdict. Almoſt ſuch a Method was Propoſed in the 


tried for High- Treaſon according to the Common Law, and not 


1 1. * 4. and Of the Court of the Lord High Steward Book 4. 
chap. 1. 

Lords in Parliament are not to Give Judgment againſt a = Com- 
moner for Treaſon or Felony. | | 


2. Trial By the Country (Per Patriam) is a Trial by a Jury of 
twelve Men, call'd the Petty Fury. [See of the Grand Fury Tit, 
Of Indittments, ante.} Now to know the Law concerning Petty 
Furies, It may be proper to Enquire in what County the Iſſues ought | 


Of Challenges to the Petty Jury; Of the Evidence given to Them, 


8 Chapter Concerning the Way of Trial By a Jury in zi 
aſes. 

1. The Ius in Criminal Caſes Regularly ought to be Tried in 
the © County, where the Offence was committed. But ſeveral Sta- 
tutes have Introduced an Alteration in the Law in ſome Capital Ca- 
ſes. [See of the Court of Chivalry the 26 H. 8. chap. 13. 35 H. g. 
chap. 2. 5 Ed. 6. chap. 11. 12 V. 3. chap. 3. For Treaſons Com- 
nutted our of the Realm. See of the Court By Commiſſion accord- 
ing to the Statute of the 21 H. 8. chap. 15. For Treaſons and 
Other Capital Offences Committed at Sea. See alſo 1 Ann, 
chap. 9. For Trial of Captains and Mariners Deſtroying Ships, 


4 Georg. chap. 11. For Trial of Pirates, Felons and Robbers, See the , 
11 C12 V. 3 chap. 7. 11 & 12 VV. 3. chap. 12. For Trial of Ot- f 
fi cers and Soldiers, that either upon Land out of Great-Britain, or i 
at Sea, hold Correſpondence with a Rebel or Enemy, c. 6 Georg, 2 
chap. 19. For Trial of Perſons in Actual Service 1n his Majeſty's B 
Fleet, £9c. for Offences committed beyond Sea, Fc. and See chap, 
I, ante, and the Statutes, infra. fe 
An Indictment being Found in the Proper County, It may“ By WI „ 


Special Commiſſion of Oyer and Terminer be heard and Determined 
in any other County, But the Trial muſt be By Jurors of the Proper 
County. And this is Warranted by the Courſe of the Common Lav, 
And if one is Indicted of Treaſon, He may plead a Foreign Plea, and 
it ſhall be Tried in the Foreign County. [See 1 & 2 Pb. & Il. 
chap. 10. infra.] But in Petit-Treaſon, Murder or Felony, The 
Foreign Plea ſhall be Tried in the County, where the Indictment 
was Taken; unleſs this is altered By Special Commiſſion. [See 


22 H. 8. chap. 14. H. 5+] 


By the 1 & 2 Ph. & M. chap. 10. All Trials Hereafter to be had 
for any Treaſon, ſhall be according to the Courſe of the Common 


Law. 


By this Statute all Trials of High-Treaſon, Petit-Treaſon or Mit 
priſion of Treaſon contrary to Law (as the 33 H. 8. chap. 23. G. 
are Abrogated. Therefore an Alien that liveth under the Protector 
off the King, there being Amity betwixt the Two Kings, ſhall bs 


Pe 
Me 


— 


(a) Loi Quis Delinguit, Ii Punietur. 6 Rep. 47. 3 Inſt. 34 80. 


” 
. 
— —__— 


Deſires it. 


By the 26 H. 8. chap. 6. Felonies Committed in Wales ſball be 


Enquir'd of in the Counties next Adjoining. {See the 34 & 35 H. 8. 
chap. 26. Tay | 

55 the 2 & 3 Ed. 6. chap. 24. Where any one is Felomouſly 
Stricken or Poiſon'd in One County, and Dieth of ſuch Stroke, or 
Poiſoning in another County, an Indiftment thereof Found by Furors 
of the Gounty where He Dies ſhall be good in Law. And the Fuſtices 
if Gaol-Delivery, and Oyer and Terminer, in the County where 


ſuch Indictment is Taken, as alſo the Tuſtices of the King's Bench, 


before whom ſuch Indictment is removed, may proceed thereon, as if 


ſuch Stroke, Poiſoning and Death had Happen'd in One and the ſame 
County. 


But Quere If the Fury muſt not come from both Counties? 


Alſo an Appeal may be commenced, taten and ſued in the County 
where the Party ſo Stricken or Poi ſon d ſhall die as well againſt the 
Principal as Acceſſary, in whatſoever County ſuch Acceſſary = Guilty 
thereof, &c. 


here any Murder or Felony is Committed in one Cotinty, and 


more Perſons are Acceſſaries to it in another County, An Indictment 
Found againſt ſuch Acceſſary in the County where ſuch Perſon is Acceſſa- 
, ſpall be good in Law, as 5 the Principal Offence had been Commit- 
ted in the ſame County, &c. [See 3 Inſt. 135, 136. 9 Rep. 117, 118. 
Book 3. chap. 2. Of Principal and Acceſſary.] 


By the 1 Jac. 1. chap. 11. (againit Polygamy) The Parties O b 
fending ſhall Receive ſuch Trial and Execution, where ſuch 22 
br Perſons ſhall be Apprehended, as if the Offence had been Committed 


in the County. [See Kely. Rep. 79, 80, Oc. Quare.) 


By the Common Law if One Guilty of Larceny in One County 
carries the Goods ſtol'n into another, He may be indicted and Tried 
in Either County, [See the 3 & 4 /. &. M. chap. 9. Of Perſons 
Convicted for Stealing Goods in any County.] If a Fact done in 
one County proves a 
Tried in either. TY Sh 

[See 6 Georg. chap. 23. For Trial of Offenders that have been 
Tranſported, and de Return before the Expiration of the Term 
tor which they were Tranſported. 7 Georg. chap. For Trial of 
Smuglers of the Cuſtoms. ] 


2. As to the Proceſs againſt the Petty Jury, I have ſpoken of it 
before. ¶ See of the Proceſs to bring in the Jury, chap. 4. ante. and 
S. P. C. 154. 5.] At the Quarter-Seſſions a Precept goes to the 
Sheriff to Summon a Seſſions, and for Return of Juries, c. and 
therefore no Particular Precept is Requiſite to Summon a Petty Jury. 


* The Juſtices of Gaol- Delivery may Have Their Pannel Return d (2) 21nſt. 56. 
by the Sheriff, without any Precept, by bare Award. But Juſtices of 1% f. 1% 


yer and Terminer cannot. Neither Juſtices of Oyer and Terminer H. P. c. 256. 
or Kely. 7 
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Meditatem Lingue, as in Petit-Treaſon, Murder and F elony, if he 


Nuſance to Another, It may be Indicted and * H. p. c. 


203. 


= , * 
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Try 
Iſſue Returnable t Delray 


_ (Qu.) 

The Venue muſt come from ſuch a Place, as that All, who live 

In or near it, may reaſonably be preſum'd to have ſome Knowledge 
of the Perſons living in it; as of the Reputation of the Priſoner and 
Witneſſes, It may come not only from a Town, but from a pariſh 
Hamlet, or other Place known, out ofa Town. 

(4)s.P.C. © Tfa Full Jury does not Appear, or if they are Challeng'd in an 

1 IEG Appeal, There may be a Tales. LSee of the Fiyy, 
CAPs 4. ante. |. G4 a | | 

(e) Kely. 16. e Sheriff uſually Returns fifty or ſixty Jurors, becauſe of the 
Challenges that may be made to them. [See Weſtm. 3. chap. 22. 
For Civil Cauſes; the. 7 & 8 V. 3. chap. 32. For Torkſbire; and 
of the Jury, chap. 4. ante.) 


By the 3 H. 8. chap. 12. The Fuſtices of Gaol Delivery, or Juſtices 
of the Peace (1 Quorum) in their Open Seſſions, may Reform the Pan- 
nel Return d by the Sheriff, to Enquire for the King, at Diſcretion, and 
the Sheriff ſhall Return the Pannel ſo Reformed. [See the 33 H. 6, 
chap. 2. For Lancaſhire.] "BEL 4 

By the 7 W. 3. chap. 3 All Perſons Indicted of High-Treaſon, or 
for Miſbriſion f Treaſon (except for Counterfeiting the Coin, &Cc. 
| ſhall have a Copy of the Jurors, who are to Try them, Two Days at 
| leaſt before their Trial. | See 7 Ann, chap. 7 


3. Of Challenges to the Petty Jury, [See Of Challenges, chap. 4. 
(f) x Inſt. ante.) In Caſe of Life and Death the King may Challenge the 
156 + Abr. Array for Favour, but the Priſoner cannot. And as to the # Polls, 
645,645, The Challenge may be either Peremptory or for any Fuft Cauſe. 
£2 Wi A Peremptery Challenge, or without Cauſe, is not allowable, but 
| Lall. 157. b. only in Caſe of Life and Death; and then it is reſtrained in Felony 


to a certain Number, as will preſently appear. 
By the 33 Ed. 1. The King ſball not Challenge without Cauſe. 


h x Ventr. This the King might have done at Common Lam. + He need not 
0% 310 ſhew the Cauſe of Challenge Preſently, or before the Clerk has gone 
thro* the Pannel, (as a Common Perſon muſt do) but it is Time 
enough after the Peruſal of the Patinel 3 and if there are enough be- 
ſides, no Cauſe ſhall be ſhewn of the Challenge. OW 
4 Thes Statute being General Extends both to Criminal and Civil 

auſes. | 


A Priſoner at the Common Law upon an Indictment of Treaſon 


or Felony, or Appeal of Death might have-peremptorily Challeng'd 
Thirty Five which was under the Number of Three Juries. But, 


By the 22 H. 8. chap. 14. No Perſon Arraign'd for Petit-Treaſon, 
(Qu.) Murder or Felony, ſball Challenge Peremptorily above tht 
Number of Twenty. 1-5 | | 


(i) 3 Inſt. If He doth, the Challenge ſhall be ? Over-ruled, and the Party 
H. 0. 260 ſhall be put upon his Trial; for there is no Penalty mentioned in 
. = . o the 


\ 


y tbe 3 & A W. & M. chap. 9. Offenders that Challenge Peremp- 
tafily above Twenty, ſhall loſe the Benefit of the Clergy, if by Vertus 
if any: former Statute They were excluded Clergy, upon Conviction by 
A 7252 or Verdict. [See 1 Ann. chap. g.] So that in this Caſe the 
Sadler ſhall be hanged. But if the Offence is within the Benefit 
of the Clergy, The Challenge ſhall be over-ruPd. | 


la Caſes of High-Treaſon and Petty-Treaſon, the peremptory Chal- 
lenge of Thirty-Five is reſtored by the 1 & 2 Ph. &. M. chap. 10. 

Here if the Priſoner challengeth Thirty-Six peremptorily, & the (0 Init. 
uſual Judgment ſhall be pronounced againſt Him, as if He had been 2 ** 
found Guilty by Verdict. Tho' formerly it was held that in Petit- H. P. C. 25 
Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial as = 
if He had ſtood Mute. 8 1 Sie 

AChallenge for Ft Cauſe is not at all Reſtrain'd to any Num- 
ber. This may be in Reſpe& of Honour. [See Magna Charta, 
chap. 29.] Defect of Birth, as Aliens Born, or of Eſtate. [See the 
23 H. 8. chap. 13. 4 & 5 W. &. M. chap. 24. which do not extend 
to Aliens. ] Or for Affection or Malice, or for Crime. [See Of Chal- 
enger of a Juror, chap. 4. ante. 


There muſt be no Challenge on Trial by! Peers. | () 1 Inft. 
| [See the 3 H. 7. chap. 14. Concerning the Compaſſing and Imagin- * 55 


ing to kill the King or any of the Privy Council where there is no Kely. 54. 
Challenge to be allow'd but for Malice. 

He that will have Advantage of Trial per Medietatem Lingue 
muſt pray it; for He cannot have Benefit of it by way of Challenge. (=) s. P. c. 
(Qu.) There is no Medietas Linguæ to be allow'd in H h-Treaſon, 158,159. 
35 there may be in Petit-Treaſon, Murder and Felony. (See I £9 2 . 
Ph. & M. chap. 10. ] Egyptians are excluded from it by the 1 2 
Pb. & M. chap. 4. | See the 27 Ed. 3. chap. 8. 28 Ed. 3. chap. 13. 
9 11, 6, chap. 29. | 


4. Of the Evidence to the Petty Jury. It muſt be always given 

in the Preſence of the Priſoner in Treaſ or Felony [See Of Evi- 

dence in Civil Cauſes, chap. 4. ante.) | 

Every One ſhall be admitted to give Evidence for the King, but (-) Kely. 49, 
always upon Oath. And regularly One Witneſs is ſufficient, where“. 


f the Trial is by a Jury; it is much diſputed Whether the Common 

Law requir'd a certain Number of Witneſſes in any Caſe, even in 
_ kligh-Treaſon. Therefore Quære, and ſee 3 Inſt. 26. and the Sta- 
„des, infra. | - 
Upon an Indictment for Battery, Sc. the Party Grieved may be a 

Vitneſs againſt the Defendant, becauſe the Proſecution is at the Suit ( Ind. 
5 of the King. A Wife cannot be a Witneſs againſt her Husband, or e. 
le i Husband againſt his Wife, except in High-Treaſon, as hath been Raym. . 


1d, Qu. and ſee Book 1. chap. 6. Of Husband and Wife, and chap. 
& ſupra, Of Witneſſes. But an Infant of Nine Years of Age, hath 
— 4 + A been 


— 4 


6— 


UM) In Criminalibus Provationes Debent eſſe Luce Clariores, 3 Inſt. 26, 210. 
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(2) Kely- 12, been allow'd to be examin'd in ſome Caſes. 2 A Commiſſioner in 
Hl. P. C. 262. a Commiſſion of Gaol-Delivery, c. for the Trial of a Priſoner 
I Sid 237, may come from the Bench, and be a Witnels, and give Evidence 
Li; : ” a for or againſt a Priſoner. A Juror alſo. may be a Witneſs, One 
of the Defendants in an Information, if no Evidence is given againſt 
Him, may be a Witneſs for the other. Confederates 1n the ſame 
Treaſon or Felony, may be Witneſſes againſt their Companions, But 
a Promiſe of Pardon to a Confederate, on Condition to give Evidence 
againſt the reſt, may take off the Force of His Evidence, if it does 
not wholly diſable Him. Traytors or Felons Pardon'd, even after 2 
Conviction or Attainder, may be Good Witneſſes, A Pardon of 
Burning in the Hand on a Conviction of Manſlaughter, as well as the 

Burning, reſtores a Party to His Credit. 
A Witneſs by Hearſay of a Stranger will not be allow'd; unleſs 
perhaps to confirm the Evidence of a Witneſs that ſpoke of His own 

Knowledge, &. [See Of Witneſſes under Evidence, chap. 4. ante.] 

a its A Witneſs againſt, the King in Treaſon or Felony ought not to be 
96. examin'd upon Oath by the Common Law. [ But ſee 31 Elix. chap. 4. 
OD... ac. I. chap. 1. And the 7 V. 3. chap. 3. 1 Ann. chap. 9.] By the 
H. P. C. 264. Tho laſt Statutes Witneſſes for a Priſoner are to be ſworn as in the 
Caſe of the King; and Proceſs for their Appearance may be taken out 


in Treaſon and Felony. The Evidence for the Defendant in an Ap- | 
peal, Indi&ment or Information, for a Miſdemeanor muſt alſo be upon | 
Cr... 43S 
99 Tho' the Indi&ment, in Caſes Capital or Not Capital, is laid to , 
2 Inſt. 318, be on One Day, and the Evidence is of Another Day, either Before 6 
3 Taf. 135, Or After, the Jury may find Generally That the Priſoner is Guil- 
230. ty. Yet if it is alledged before the Offence done, The Jury ought 
, bt tl 
9 Rep. 67- to find the Day when it was done; becauſe the Forfeiture ſhall re- 
* "26 Þ late to the Day found 1n the Verdict. If the Indictment ſets forth 1 
Kelz. 16. the Treaſon or Felony to be committed at One Place, and the Evi- 
dence is of Another Place in the ſame County, it maintains the In- 5 
dictment. For the Place, being laid only for the Venue, is not ma- 50 
terial upon the Evidence. Otherwiſe, where a certain Place is made 
Part of the Deſcription of the Offence. [See 2 £9 3 Ed. 6. chap. 24. N 
ante.) If the Indictment and Evidence differ in the Lind of Mur- 1 


der or Homicide, it cannot maintain the Indictment; as where an In- 
dictment is of Poiſoning and the Evidence is of Stabbing, Drowning, 
Sc. But if the Indictment and Evidence differ only in the St of 
Poiſen, They agree well enough; for the Subſtance of the Indid- 
ment was the Poiſoning. So if the Indictment and Evidence differ 
as to the Kind of Weapon with which One was Kill'd, They Agree 
in Subſtance, and in the Kind of Homicide, and in the Cauſe, vi. 
By a Weapon. If the Indictment is that A. gave the Mortal Blow, 
and that B. was preſent and abetting, and the Evidence varies as t 
the Perſon, (viz.) That B. gave the Blow and that A. was preſent 
and abetting, yet this Evidence maintains the Indictment. 
(/) Kely. 15, / Evidence in Treaſon may be of Overt- acts in other Counties 
Lhe than thoſe laid in the Indictment; provided the Overt- act in the 1 


— 
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(q) Jurato Creditur in Fudicio, 3 Inſt. 79. 
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ty laid in the Indictment is fully proved. [ But ſee the 7, WW. 3 chap. 3. 

F. 8.) But for Scandalous Words azaitit a Peer; or other Matter ( H. P. C. 

Tranfitory upon an Indictment, if upon Evidence it appears that the 

Words were ſpoken in any other County, The Evidence does not 

maintain the Indictment, Go. 1 ? 

While the Evidence is Giving, The Prifoner may have Counſel (u) 3 Intl. 25, 

aſſign'd Him for every Matter of Law ariſing on the Pad. or Gene- 3 j 

ral Iſue, in Caſes of Treaſon or Felony. But otherwiſe He ſhall 80k 2.ch.48; 

have no Counſel in Treaſon [But ſee infra.] or Felony, whether He 

is a. Peer or Commoner, becauie the Eviderice muſt be fo plain that 

it cannot be denied, and becauſe the Court ought to be of Counſel 

for the Priſoner, and to Allow Him all Things that make for His 

Advantage. And it is lawful for any, One in Court, eſpecially One 

learned in the Law, (as Amicus Curie) to inform the Court, leſt 

they ſhould err. In an Appeal and Offences under Felony a Defen- 

dant may be heard by His Counſel. — + ET. 
The Evidence of Witneſſes to the Jury is no Part of the Trial, &) Taft... 


| knn | | IPT 
for the Trial is by the Verdict, as before is ſaid. 3 Inſt. 26. 27 


» 
G 


By the 5 & 6 Ed. 6. chap. 11. No Perſon ſhall be Indicted, Ar- 
raigned, Convifed or Attainted for any Treaſon that now is, or here- 
after ſhall be made ſo by any Statute, unleſs the Offender be Accuſed 
by Two Lawful p87, who, at the Time of the Arraignment of 
the Party, ſhall be brought in Perſon before the Party Accuſed; unleſs 
He willingly without Violence does tonfeſs the Offence. [See the 1 Ed, 
b. chap. 12. 


This Act extends to Petty-Treaſon as well as High-Treaſon. For 
the Words are Any Treaſon. | | 3 
By Lawful Accuſers we muſt underſtand Laufiil Witneſſes, ( 3 Inf. 25, 
Without Violence (i. e.) without Torture. 2 the ſame, (vix.) x4 8 
upon His Examination, not before the Judge, [See 7 IV. 3. chap. 3. 


poſt. 


I ſaid before, That By the 1 & 2 Ph. & M. chap. 10. A Trials 
tobe had, awarded or made for any Treaſon, ſhall be had according to 
the Courſe of the Common Law. 


Now this Act does not take away the 17 of Two Witneſſes | 
vpon the = Indictment required by the 5 % 6 Ed. 6. It mentions on- (=) SP. Co, 
ly Trials. Neither doth this Statute extend to Miſpriſion of Trea- 12. 24, 
lon, Therefore there muſt be Two Lawful Witneſſes as well upon 25, 26, 27. 
the Trial as the Indictment, [See the 7. W. 3. chap. 3. infra. writ 


; r | 8, 49.9. 
x PFetit-Treaſon is within this Stature, as well as within the 5 & 6 b 
Ne Ed. 6. but is not within the 7 V. 3. chap. 3. Therefore there two 

1 Witneſſes muſt be upon the Indictinent, tho' not upon the Trial. 


By the 1 & 2 Ph. & M. chap. 11. In High- Treaſon for Countey- 
1 and Impairing the Coin of this Realm, the Offender ſhall be 
Indi ed, Arraign'd, Tried, Convicted and Attainted by ſuch like E- 
_— and in ſuch Manner and Form, as before the Firſt Tear of 
0 n. 

Oooo2 This 


— — een 


Indictment as Trial. 


(a) Kely 32. 
33+ 
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This Act, in Caſe of High- Treaſon concerning the Coin, hath re. 
ſtor d the Evidence required by the Common Law, as well upon the 


By the 21 Jac. 1. chap. 27. A Mother of a Baſtard Child, con- 
cealing its Death, muſt prove by One Witneſs that the Child was Born 
Dead, otherwiſe Felony without Clergy, | 


® « Concealment is taken Prima Facie to be an undeniable Evidence 
That the Mother Murdered the Baſtard-Child. But if ſhe call'd for 
Help, and could get none; or if ſhe confeſs'd herſelf with Child be- 
fore- hand, c. and was ſurprized and delivered when no One was 
Preſent, ſhe is not within the Act. 


By the 7 W. 3. chap. 3. Every Perſon Indifed, Arraign'd or 
Tried for High-Treaſon, whereby any Corruption of Blood may be 
made, or for Miſpriſion of ſuch Treaſon ſhall be admitted to nale 
His full Defence by Counſel, not exceeding Two, who ſhall have free 
Acceſs to Him at all ſeaſonable Hours; and to make any Prodf by 
Lawf1l Witneſſes, upon Oath, who ſhall be ſummon'd to appear for 
Him in like manner as Witneſſes againſt him. | 

No Perſon ſhall be Indicted, Tried or Attainted of ſuch High-Trea- 
ſon, or Miſpriſion of ſuch Treaſon, but by the Oaths and Teſtimony of 
Two Lawful Witneſſes, either both to the ſame Overt-AtF, or One 
to the One, and the Other to the Other Overt-Act of the ſume Treaſon ; 
fArnleſs the Party willingly in Open Court does confeſs the ſame, ſtands 
ms, or refuſes to Plead, or challenges peremptorily above Thirty-Five 
of the TUury.. | | | 
+ * Two or more Diſtin& Treaſons of Divers Kinds ſhall be al- 
ledged in one Bill of Indictment, One Witneſs to One, and Anotber 
Witneſs to Another, ſhall not be Deemd Two Witneſſes within the 
Meaning of the AF. 

Again, No Evidence ſhall be admitted of any Overt- AG that is not 
expreſly laid in the Indiftment. 

This A ſhall not extend to any Impeachment, or other Proceed. 
ing in Parliament, nor to any Indiftment of High-Treaſon for Cour 
terfeiting the Coin, the Great Seal, Privy Seal, Sign Manual or Privy 
Signet. 


By the 1 Ann. chap. 9. Witneſſes for Priſoners, upon Trials for m 
Subject to like Puniſhment for Perjury. : | 
If the Witneſſes muſt be Sworn, Proceſs ſurely may be taken out i 1. 


againſt Them of Courſe. = | 

So that 1t appears by theſe Two laſt Statutes that Counſel 18 
only to be allow'd in Caſes. of High-Treaſon, whereby any Cor- 
ruption of Blood may be made, or for Miſpriſion of ſuch Trealon 3 
That Witneſſes for the Priſoner ſhall be Sworn in all Caſes of Treaſon 
or Felony; and that there muſt be To Witneſſes in High-Treaſons, 
wherein there is Corruption of Blood, or for Miſpriſion of ſuch Tres 
ſon, to prove the Overt-Acts laid in the Indictment; or at leaſt one 
to one Overt-A&, and one to the other, therein ſpecified, [See 0 
Witneſſes under Evidence, chap, 4. ante. 7 V. 3. chap. 3. Fora (a 
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of the Indictment in High-Treaſon, c. of Indifiments ante; And 
7 Ann. chap. 21. Concerning a Copy of the Indifment, for Treaſon, 

a Liſt of the Names of the Witneſſes, C ci to be delivered to the Party 

Indicted, After the Deceaſe of the Pretender, ec.) 


- 


giſtrate, out of Court, is allow'd to be given in Evidence againſt the 


Party Confeſſing; but this Confeſſion cannot be made Uſe of againſt 
any other. But where a Man's Confeſſion is made Uſe of againſt 


makes for him as well as with that which makes againſt Him: But 
the 7 W. 3. chap: 3. Requires two Witneſſes to the Overt-A& in 
High-Treaſon or Miſprifion of Treaſon, unleſs the Party ſhall wil- 
lingly without Violence, Confeſs in Open Court, &c: 


y the I & 2 Ph. & M. chap, 13. 2 & 3 Ph. & M. chap. 10. One 
Accuſed of Manſlaughter or Felony let to Bail or ſent to Gaol for want 
of Bail, muſt be Examin'd, before Bailment or the ſending to Gaol, 
and the Accuſers muſt be bound Over to give in Evidence apainſt 
Him; and the Juſtices miyft rake the Examination of the Priſoner in 
Writing, with the Information of the Accuſers, and Certify them at 
the next Gaol-Delivery. The Coroner alſo, upon any Inquiſition 9 
Murder found before Him, ſhall put in Writing the Effect of the Evi- 
dence given to the Fury before Him, and bind the Witneſſes to Appear 
at the next General Gaol-Delivery and Certify the Evidence and 
Recopnizance, &c. | : | 

The ſaid Fuſlices and Coroner have Power to bind by Recognizance 
or Obligation All ſuch as can Declare any Thing againſt the Priſoner, to 
Appear at the next Gaol-Delivery, and there ſhall make Certificate of the 
ſaid Recognizance or Obligation. 


The 1 £9 2 Ph. & M: extends only to thoſe that are Bailable, but 
the 2 & 3 Ph. £9 M. extends to thoſe that are Committed to Priſon. 
for Manſlaughter or Felony: By theſe Statutes the Information of 
the Accuſers, in Manſlaughter or Felony, being put in Writing and 
Certified, may be given in Evidence, as well as the Confeſſion of the 
Priſoner, But the Information of a Witneſs in Other Caſes cannot 
be Adnntted tho' the Witneſs is Dead. | | 3 
© The Examination of the Offender muſt not be upon Oath ; but 
' mult be ſubſcribed by him, if he Confeſſes the Fact, and then given 

in Evidence upon Oath by the Juſtices. But the Examination of 
Others muſt be upon Oath: And a Juſtice or his Clerk, or a Coro- 
ner upon an Inquiſition of Death, may be Sworn to the Truth of 


to travel, or kept away by the Priſoner. | 8 
If it is a Small Felony, the Examination muſt be Certified by 


k le Juſtices to the Quarter-Seſlions ; Otherwiſe to the next Gaol-De- 
; Mey: 

p By the 3 & 4 W. & M. chap. 9. A Tranſcript certified by the Clerk 
if the Crown, of the Aſſize, or of the Peace, of the Tenour. of the In- 
10 lidment, and of a Perſon's having had the Benefit of the Clergy, 


885 be a ſufficient Proof that ſuch Perſon bath had the Benefit of the 
. ; - Bj 


the Examination of thoſe upon Oath, if They ate Dead, or unable 


The“ Confeſſion of the Defendant to private Perſons or to a Ma- (3) H. p. C. 


193, 204. 


Kely. 18, 19. 


Him, it ought to be taken all together, and with that Part which 


(c) H. p. C. 
262, 263. 


Kely. 55. 
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An Inſtaite of the 


Peace, &c. ſhall take any Fee of Perſons bound 


By the to & 11 W. 3. chap. 23. No Clerk 7 Aſſize, Clerk of the 

{ l y any Fuſtice of Pegce 

to appear as Evidence againſt any Traytor or Felon for Diſcharge of 
their Recognigance. WCC 2 oirh | 

By the 6 Georg. chap. 23. 4 Tranſcript certified-by-the Clerk f 

the Aſſize or the Peace of the-Tenour of an Indictment, Conviction aj 

Order for Tranſportation, ſhall be a ſufficient Proof upon an Indie. 


ment for Returning before the Expiration of the Term, That the Perſon 


. 


(4) r Inſt. 
227. a. & b. 


281. b. 28 2. a. 


2 Inſt. 425. 

3 Inſt. 28, 
30, 110. 

1 Ventr. 95. 
Kely. 56, 57. 
H. P. C. 267. 
Raym, 84, 


193. 


(e) Kely 50. 


(f )Kely 505 
58. 


Of ConviRi- 
on and At- 
ta inder. 

(g) 1 Inſt, 


390. b. 391.4. 
Perk. 27, 28, tho Theſe Words Conviction and Attaindler are ſometimes Con- 


founded, The Judgment may be paſs'd on Outlawry, Cafe or 


29. 


. 


hath been Convifted and Ordered for Tranſportation. 


| 8 de of Hard: upon Compariſon, is little or no Evidence of 
One's Hand Writing in Criminal Caſes, Whether Capital or not 
Capital. „ "REY | 

Violent Preſumption 1s in ſome Caſes taken for full Proof, [See of 
Preſumption, under Evidence, chap. 4. ante. | 


5. 4 The Verdict in Caſes Capital muſt be actually Given, and 
if the Jury cannot agree upon their Verdict, They muſt be carried 
Round the Circuit till they do all agree, If the Prifoner will not 
conſent to Their Diſcharge. If the Peers do not agree upon their 
Verdict, They may Adjourn and Go Home. (Qn. And the Ver- 
dict By the Peers is Good, if only the Greater Number (being Twelve) 
do Agree. | 

The Verdi& muſt be given openly in Court, and not as a Privy 
Verdict; tho' a Privy Verdict may be Given on Informations, as in 
Civil Caſes, and in Criminal Cauſes where the Defendant is not to 
be perſonally Preſent at the Time of the Verdict. 

It may be Found Specially; as in an Indictment of Murder, and 
not Guilty pleaded, The Jury may Find one Guilty of Manſlaughter 
Se Defendendo, or By Chancemedly, or That He was not of Sound 
Mind and Memory at the Time of the Killing, &c. If they find & 
Defendendo, or by Chancemedley, they muſt find the Manner of 
the Killing; that the Court may Judge thereof; © For the Court 
may Judge the contrary. So in a Special Verdict, or Verdict at Large, 
for the Value or Manner of the Larceny, There is no Neceſſity of 
Finding the Value of the Thing Stol'n as laid in the Indictment. The 
Jury cannot find a Greater Value, but they may Find a leſs. 

Jurors have been Amerced for Undervaluing Goods forfeited. 

The Courſe of laying a Fine upon Jurors F barely for Giving a 
Verdict contrary to Evidence, or contrary to the Directions of the 
Court, is condemned as il legal, and diſuſed. [See of Verdict, chap. 4. 
ante. 

Tue Court cannot ſet aſide a Verdict which Acquirs a Defendant 
of a Criminal Proſecution; as they may a Verdict that Convicts Him 
contrary to Evidence. 


X. One is £ Convicted, when He Confeſſes the Offence, or when he 
is Found Guilty by the Verdict of the Jurors. This is before Judg- 
ment 1s paſſed upon Him. | 
He is Attainted (Attinctus) when Judgment is paſs'd upon him; 


* 


rdlicl. 


2 ů 


— — —— 


Laws of England. 649 
Verdict.  Outlawry it {elf is a Judgment and an Attainder in Law. 
See: of Fudgment and of Forfeiture, infra.} * When one is At- (+) 3 Inſt. 
tainted. by fadgment for Offences that are to be puniſhed by Death, Gz. G6 
He is Dead in Law ; yet his Body is Subject to Arreſts or Execution 
for Debt, ©. For his Body is not Forfeited to the King till Exe- | 
cution. By Attainder of Treaſon or F clony His Blood 1s * Stained () 1 Inſt. f. a. 
and Corrupted, both Upwards and Downwards ;, ſo that he cannot oak 
be Heir to any Anceſtor, nor his Children Heirs to Him, nor to any 142 „211, 
other of his Anceſtors. But the Sons of one Attainted before the 1 595 
Attainder may inherit one another; tho' Some have denied it, be- | Ventr. 413. 
cauſe the Father had no Inheritable Blood in him. If he is of the 
Nobility, or a Gentleman, He and all his Poſterity are by this At- 
tainder made 1gnoble and Baſe, This Corruption of Blood is ſo high, 
that It cannot be Abſolutely Reſtored but by Authority of Parlia- 
ment. [See of Reſtitution, poſtea,] . 


Upon Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſton from Him. For, 
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By the 21 H. 8. ghap. 11. Reſtitution ſhall be made of StoPn Goods, 
or. Money, to the Owner, after the Felon is found Guilty thereof, or 
Otherwiſe attainted, by Reaſon of the Evidence given by the Party 
robb'd, or Owner, or by any other of their Procurement. The Fuſlices, 
before whom the Felons are found Guilty, may award Writs of Reſlitu- 
tion for the ſaid Goods, &c. 
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Executors and Adminiſtrators are within this Statute; and they (K) 2 Inft. 
hall have Reſtitution, r a Sale in Market-Overt. * bas: 
This Statute has alter d the Common Law as to that Point. But 5 Rep. 109, 

the Reſtitution muſt be only of the Goods expreſſed in the Indictment. 3s 

. ge E-.'< . . . | , N Re p. 80. 
If Goods are Stol'n, and not waiv'd in Flight, or ſeiſed for the King, Kely. 48, 49. 
the Party may take his Goods again without Proſecution. ¶ Quære, 
Whether the Proſecutor is entitled to Reſtitution, if the Priſoner 


ſtands Muze. ] 
XI. The! Judgment [See what is a Judgment, chap. 4. ſupra.? Of Judgment 


in Criminal Caſes is either by the Common Law or by Statutes, It is G cin 
alſo in Treaſon or Felony either Expreſs or Implied. Expreſs, when () 3 Inv. 5, 
upon Appearance, Fc. an Expreſs Judgment is Given; as that the 

Criminal ſhall be Hang'd by the Neck, c. Implied, when the Of- 

fender makes Default and is Owtlaw'd ; where the like Execution 


ſhall be as in Caſe of an Expreſs Judgment. [See Poſtea.] 
The Fudgment in High- Treaſon. 


One and the ” ſame Judgment is Given in all High-Treaſons, ex- (7) 3 Inft. 15, 
cept for Counterfeiting the Coin, and except in the Caſe of a Voman. 1 


211. 


n he [See infr 4. INS H. P. C. 19, 
ads- The Offender ſhall be Drawn upon a Hutdle (formerly with a 3 C. 12. 


Rope about His Neck) to the Gallows, and there Hang'd by the 
Neck and cut Down Alive, His Entrails taken Out and Burn'd, his 
Head cut off, His Body Quarter'd, and his Head and Quarters Hung 
up where the King Pleaſes. But “ Beheading being Part of the 1 N $508: 
Judg- 1, J2> 
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Judgment, the King may Pardon all the Reſt under the Great Seal 
5 as. is uſually done in Caſe of Nobility. al, Ny” * 
(0) 3 Inſt. 17, The Judgment for - Counterfeiting the Coin is by Common Law 
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H. P. c. 19 and is only to be Draten upon a Hurdle and to be Hang d. Bur 
268. whereas Clipping is made High-Treaſon by Subſequent Statutes, The 


3 Cro-383- Judgment is to be Hang d, Drawn and Quarter'd as ſome Contend 
5. P. C. 182, (Q. For the Practice is otherwiſe. The Judgment for a omas 
2 Les. 93. in all Caſes of High-Treaſon is to be Drawn on a Hurdle and 

| Burnt. She ought not to be Beheaded or Hang'd. [See of Forfei. 
ture, poſt.] C 


The Judgment in Miſprifion of Treaſon, 


(p)3Inf,, The Offender is to be Condemn'd' to Perpetual ? Impriſonment, 
H. 5. C. 269. [See I&2P b. £9 M. chap. 10. and ſee of Porfhieure, infra, | | 


The Judgment in Petty-Treaſon. 


For Standing Muze, [See of the Behaviour of the Priſoner upon 
His Arraignment, ſupra. But if it appears that the P art I Guilty, 


Judgment is to be given Thus, (vis. 
(40 3 Inſt. The 4 Man is to be Drawn on a Hurdle and Hang d. | 
II. P. C. 266. Oman is to be Drawn on a Hurdle and Burnt. But Ira 
(7) Pult. de Wife is Acceſſary only to the Death of her Husband, Both the Prin- 
* &c. cipal and Acceſſary ſhall be Hang'd. [See of Forfeiture, infra.] 
The Judgment in Felony of Death, As Murder, Burglary, Sc. and 
| Larceny Above Twelve-pence, _ 


For Standing Mute [See of the Behaviour of the Priſoner, chap. 4. 
(/) na. ſupra.) If. Guilty, / one Judgment in all Caſes, (vi. 


53,211: . A Man or Woman is to be Hang'd till Dead. * This cannot he 
% Altered by the King to a Beheading, tho' ſome Examples are to the 


Inſt. 629. Contrary. But if the Party may have the Benefit of the Clergy for 
the Felony, He ſhall be ſent (if the Judges think fit) to the Houſe 
of Correction, at leaſt for fx. Months, and not above Teo Years, 
from the Conviction. Upon Eſcape, four Years for the Retaking, 
[ See 5 Ann. chap. 6.] But, 


By the 31 Car. 2. chap. 2. F any One convicted of Felony, ſhall 
in open Court pray to be Tranſported, It may be done if the Court 
thinks fit. And, 

By the 4 Georg. chap. 11. Perſons Convicted of Larceny from the 
Perſon or Houſe of another, or in any other manner, who by Lav 
are Entitled to the Benefit of the Clergy (except Perſons Convittes 
for Receiving or Buying Stol'n Goods, knowing them to be Sil 1) 
the Court inſtead 0 ——_ in the Hand, or Whipping, may Order 
ſuch Offenders to be Tranſported 1% any of the King's Plantation 
in America for ſeven Tears. And for other Felony not within the 
Benefit of the Clergy, the King may Extend Mercy on Condition of 
Tranſportation, as alſo to any Perſon Convicted of Receiving or Fin. 
ing Sol n Goods, knowing them to be Stol'n, for fourteen Tears, if ſucb 
Condition is General, or for any Other particular Time. p 
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F ſuch Offenders ſhall Return within the Time, They ſhall be Exer 
tel as Perſons Attainted of” Felony without Benefit of Clergy. | 

Nevertheleſs the King may Diſpenſe with ſuch Tranſportation, and 
Alley F the Return of ſuch Offender, &c. | 


[Cee the 6 Georg. chap. 23. For the more effectual Tranſportation 
of ieren 83 abi TONE 

Note, That if an At of Parliament direQts in any Caſe that there 
ſhould be Judgment of Life and Member, &c. Judgment ſhall be 
given as in Caſe of Felony, 18 0 to be hang'd by the Neck till He 
is Dead; and Conſequently His Blood corrupted, and He ſhall for- 
ſeit as in Caſe of Felony. [See Of Forfeiture in Felony, poſt.) 

In Manſlaughter, The Offender is to be Burnt in the Hand: [See 


Of Forfeiture, infra. ] A Judgment may be for! Treſpaſs, tho' the (2) Kely. 25: 


Indictment was for Felony. 


The Judgment upon Out latoyy, 
In Treaſon or Felony. 


There is no Judgment pronounced, becauſe the Outlawry it ſelf 


is a judgment. But Execution ſhall be awarded as *in Treaſon or (x) 1 Inft. 13. 


Felony upon Confeſſion or Verdict. [See the 1 Ed. 6. chap. 12. 4 0 z Ind. 212: 
5 Ph, & M. chap. 4. 8 Eliz. chap. 4. 18 Eliz. chap. 7. 22 Car. 2. 
chap. 5. 3 4. V. &. M. chap. 9. Where One Outlaw'd loſeth the 
Benefit of the Clergy ; and of Forfeiture.] LTD 

He that is Indicted of a Treſpaſs, and Outlaw'd, ſhall be Fined: 


The Judgment in Petit-Larceny. 


A Man or Woman was to be) Whipr, and ſent to the Houſe of Cor- ) 2 ind. 
reftion, [See 5. Ann. chap, 6.) But now They may be Tranſported. ng. 13. 
[See 4 Georg. chap. 11. 6 Georg. chap. 23. ſupra. And Of Forfeitnre.] * © 
If One ſtands Mute on an Arraignment for Petit-Larceny, He ſhall 
have the ſame Judgment, Sc. as if He had confeſſed the Indictment. 


The Judgment in Chancemedley, or 
Se Defendendo. 


There is no * expreſs Judgment. But the Offender is to let to Main- (z) int. 


priſe, to ſue out His Pardon of Courſe. . [See the Stature of Marle- 148, 149, 


. x . — 4-15 Id 16, 
bridge, or the 52 H. 3. chap. 26. and the Statute of Glouceſter, or 1 


the 6 Ed. 1. chap. 9.] The Lord Chancellor may do it without 3 Ing. 220. 
Warrant from the King. [See Of Forfeiture.] does off ca 
| The Judgment * Miſpriſion of Felony. 
To be © Find and Impriſon'd. [See of Forfeiture, infra.) 
The Judgment in Appeal of Death. 
To be > Hang d. | | 
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An Inflitute of the 3ook Th 


The Judgment for Striking in Weſtminſter-Hall, &c. fl 
Courts, tho* No Blood is Drawn. " ” 


— 


92 2 Inſt. The © Right Hand is to be cut off. and the Offender is to be Inyri. 


2 Inft. 140, ſon'd during Life. 

141,142,218, 5 | 

The Judgment for Striking and Drawing Blood in the King's Palucy 

- 2 where the King is Refident. 2: oh 


(4) 3 Int 4 The Right Hand is to be cut off, and the Offender is to be Fined 
4, 218. at Diſcretion, and to be Impriſon'd during Life. [See the 33 H. g. 
- | chap. 12. And Of Forfeiture. If no Blood is drawn, He ſhall not 
: loſe His Right Hand. | | 
The Fudgment 1n Premunire. 


(e) 1 Inft. e To be out of the King's Protection, and to be Impriſon'd During 


1 * * *- Pleaſure. 15 ; ; 
218. [See the 16 Rich. 2. chap. 5. ] But if the Offender is not in Priſon, 


The Judgment is Quod Capiatur, Ic. Here is no Corruption of 
Blood. [ See 5. Elis. chap. 1. And of Forfeiture, poſt.) 


The Fudgment 1n Conſpiracy. 


CF) 3 Inft, F The Villainous Judgment at the Common Law, at the Suit of the 
TY King is out of Uſe. [See 2 _ 222. and of Conſpiracy, Book 3. 

See alſo Artic. ſuper Chartas, chap. 10, or the 28 Ed. 1. chap. 10, 
and for the Expoſition thereof, 2 Inſt. 561, 562.] 


The Judgment in Attaint. 


(0 1 Inft. £ The Judgment in Attaint againſt the Petty Jury is as in the 
= 122. Caſe of Conſpiracy at the Suit of the King. In Thoſe Two Caſes 
223. only That Villainous Judgment was Given. But now ſee the 
23 H. 8. chap. 3. whereby the Severity of the Puniſhment at Cm- 

_ Law is moderated, if the Writ of Attaint is Grounded upon 

that Act. 


The Judgment in Miſdemeanors. 


The Judgment and Puniſhmeht for M:ſdemeanors may be a Fire, 

Fine and Pillory, Fine and Whipping, Papers to be fixed on the 

Head or Breaſt, or to be Read in publick Places, by Way of Acknov- 

(#) 1 Init ledgment of the Offence, gc.“ A Fine here is a Sum of Money 

3 Inſt. 213. Which one is to pay to the King for any Contempt or Offence againſt 

8Rep.59- the Government. Where a Delinquent is to be Fined, the Judg- 

ment is Quod Capiatur, (i. e.) to be Impriſon'd till the Fine is paid. 

(7)x Ventr. 7 But if the Fine is Tender'd, There ought to be no Impriſonmen. 

[See the 5 6 W. & M. chap. 12.] When a Defendant is to be A. 
merc'd, and not Fin'd, then the Defendant is in Miſericordia. 


Fine may be mitigated in the ſame Term in which it was ſet, - 
| aft 


— 


that an O 


red in Conſideration of a Fine. 


fore whom the Party is convicted, ſhall ſet the Fine. 

It is a Common Practice in the- King's Bench to give a Defendant 
Leave to ſpeak with the Proſecutor, (i. e.) to make Satisfaction for 
the Coſts of the Proſecution, and alſo for the Damages ſuſtain'd by 
Him, that there may be an End of all Suits ; the Court at the ſame 
Time ſhewing on that Account an Inclination to ſet a moderate Fine 
on the Behalf of the King. | 


ay” Where a Statute enacts, That an Offender ſhall be fined at the () 2 Init. 


King's Pleaſure, it is to be underſtcod That the King's Judges, be- 163,186,187. 


" Pillory is derived from Pilaſtre a Pillar. For it is a Wooden u); inf: 
Pillar, wherein the Neck of the Offender is put and preſs'd, upon 1, 229. 


which Account it is called Colliſtrigium. By Statutes it is appointed 
for + ang Foreſtallers, for thoſe that uſe falſe Weights, for Perjury, 
Forgery, Sc. | | . | 

The fodament of the Pillory or Tumbrel (a Dung-Cart) doth 
make the Delinquent infamous. Therefore the Judges ought to 
conſider before bing? give ſuch a Judgment: Fine and Impriſon- 
ment for Offences Fineable, is a fair and ſure Way; eſpecially for 

There are particular Puniſhments appointed by divers Statutes for 
ſeveral Offences. In ſuch Caſes the Puniſhment cannot be nntigated: 
[See 4 Georg. chap. 11. Concerning Tranſportation of unlawful Ex- 
porters of Wool and Woolfels; and the 5 Georg. chap. 28. Concern- 
ing Tranſportation of Deer-Stealers. 6 Georg. chap. 21. F. 34. Con- 
cerning the Tranſportation of thoſe that forcibly Hinder, Wound or 
Beat any Officer of the Cuſtoms in the Execution of His Office, £#c. 
6 Georg, chap. 23. For the more effectual Tranſportation of Offen- 
ders; and for Tranſportation of Thoſe that maliciouſly aſſault any 
Perſon 1n the Streets or Highways with Intent to Tear or Spoil their 
Clothes, Cc.) ; 


| Offenders of ality, Note or Figure. 


XII. * Forfeiture ( Forisfattura, Foris aut Extra Legem Facere) is Of Forfei- 


: Penalty for an Offence Committed, extending to Freehold and Co- 


bold Lands and to Goods and Chartels, It is more or leſs, ac- 50, 4. 391. 4. 
cording to the Nature of the Offence, and may be by Conviction or 3 Inſt, 225. 


Attainder. A Traitor's or Felon's Goods and Chattels are forfeited 
ras Conviction, but Lands or Tenements upon Attainder, and not 
elore. | | | 5 


Forfeiture in Hieb-Treafon: 


ture. 
(n) 1 Inſt. 


' It is implied in the Judement of High-Treaſon. 1. That the Ce) « ing. 


Delinquent ſhall forfeit to the King all his Lands, Tenements and "= 9 


Hereditaments in Fee-ſimple or Fee-tail, (or for Life, as to the Pro- 
its during the Offender's Life) Holden or not Holden of any other, 
Uſes, Conditions, Entries, Sc. (not Rights of Actions where the En- 


ty is taken away) which He had at the Time of the Treaſon com- 


Witted, or afterwards, the Right of All others being ſaved. [See 
4 75 Pppp 2 - the 


3 Inft. 19, 
211, 


3 Rep. 10. 


82. 


— 
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654 An Inſtitute of the © 


fra.] There 1s no Forfeiture of -Lands or Tenements, or 
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the 26 H. 8. chap. 13. 33 H. 8. chap. 20. 5 & 6 Ed. 6. wo Lin. 
ights in 


Auter Droit, (as in Right of the Church; in Right of a Wife, but 


only during the Coverture; nor of a Founderſhip of a Houſe of Reli. 
gion in Frank-almoign ; for that is annexed to the Blood of the Foun- 
der.) And in Clipping, the Hereditaments are Forfeited only for 
Life. [See 5 Eliz. chap. 11. 18 Elis. chap. 1.] 2. That his Wife 
ſhall loſe her Dower, not her Jointure. So it is in Petit-Treaſon. 
But ſee 5 Fliz. chap. 11. 18 Eliz. chap. 1. 8 9 V. 3, chap, 26. 
for Clipping, Sc. 3. That his Blood ſhall be Corrupted, by be- 
coming Baſe as to His Birth, and that His Children ſhall not inherit 
to Him or any of his Anceſtors. See of Conviction and Attaindey 
ſupra.] In Counterfeiting the Coin, or Clipping, there 1s no Corrupt- 
tion of Blood. [See again 5 Ez. chap. 11. 18 Eliz. chap. 1. 8 g 
W. g. chap. 26.] 4. That all his Goods and Chattels ſhall be for- 
feited from the Time of the Conviction. For where Goods and Chat- 
tels are forfeited, there ſhall be no Relation to the Crime commit- 


ted, as it is in Forfeiture of Lands. A Traitor or Felon after the 


(?) 3 Rep. 
82. 
8 Rep. 171. 


(q) 3 Inſt. 
12. 

4 Rep. 57. 
H. P. . 17. 


Treaſon or Felony committed, and before Conviction, may 7 {ell 
His Goods Bona Fide, whether Chattels-Real or Perſonal, for His 
Maintenance. I fay He may ſell them Bona Fide. But if One, to 
prevent Forfeiture by Treaſon, Felony or Outlawry, maketh a Gift 
of all his Goods, and afterwards 1s attainted or Outlaw'd, Theſe 
Goods are forfeited, | See the 13 Eliz. chap, 5.] An Executor can- 
not forfeit the Goods which he hath as Executor. 

If One commits Treaſon and dies before Attainder, or is ſlain in 
actual Rebellion, He forfeits nothing if not attainted by Act of Par- 
hament. [See the 34 Ed. 3. chap. 12.) But if the Chief Juſtice of 
the King's Bench (who is lead Coroner of all England) in Perſon, 
upon View of the Body of Him that was ſlain in Open Rebellion, 
makes a Record thereof, and returneth it into the Aing's Bench, He 


ſhall forfeit his Lands and Goods. 


(r) 1 Inft, 


13. a. 
3 Inſt. 21. 


(/) 1 Inft. 
392. b 


3 Inſt. 36, 
218. 


H. P. C. 269. 


(t) 3 Inſt. 
227, 228. 
H. P. C. 226, 
227. 


r Thoſe that are hang'd by Martial Law, in Time of War, forfeit 
no Lands. | * 5 

[See the 7 Ann. chap. 21. Whereby after the Deceaſe of the Pre- 
tender, no Attainder for Treaſon ſhall diſinherit the Heir, c.] 
In Gavelkind, if the Father is hanged for Treaſon or Felony, the 
Sons fhall inherit. [See the 17 Ed. 2. chap. 16. 


Forfeiture in M:ſpriſion of Treaſon. 


/ Forfeiture of Goods and Chattels, and Profits of Land during 
Life, for His Concealment. [See 1 & 2 Mar. chap. 10.] But the 
Wife is Dowable. [See 1 Ed. 6. chap. 13.] 


Forfeiture in Petit-Treaſon and Felony. 


For ſtanding Mute, and adjudged to Penance in Caſes: of Petit- 
Treaſon and Felony, Forfeiture of Goods and Chattels. So it is for 


challenging above thirty-five Jurors. But not for challenging above 


Twenty and under thirty-ſix ; For no Law giveth Forfeiture fr 


challenging above twenty. Neither 1s one convicted by 1 2 
| engl 


©» 


0 
1e 


7 7 in 
lenging above Twenty, as one was by the Common Law by Chal- 


ments upon Attainder, and as to Goods and Chattels upon Convic- 355 49 8. 
tion; except that upon Attainder in Petit-Treaſon or F elony, Lands 3 Inf. 212. 
Tenant in Tail. [See the 33 H. 8. chap. 20 infra. ] The Inheritance 


that are not Holden, during the Life of the Perſon Attaint in Felo- 


* tinguiſh. Again, It muſt be Obſerved that upon Attainder of Petit- 


the Lord Admiral in the Court of Admiralty according to the Civil 


| But the Lord may Compound with the King, and Have the Eſtate 9. 58. 


FF 


In 4 *— 


lenge of Three Juries. * 


The Forfeiture is as in High-Treaſon as to Lands and Tene- (01 Inf. 374. 


and Tenements Entail'd are Forfeited only During the Life of the 
goes to the Iſſue, *The King ſhall have the Profits of Inheritances C); tng.z:. 


ny; But after his Deceaſe, The Inheritances that are not Holden ex- 


1 


Treaſon, The Wife is not Dowable; but upon Attainder of Felony, 

She is Dowable, [| See the 1 Ed. 6. chap. 12. 5 Ed. 6. chap. 11.] 
Pirates, Robbers and Murderers on the Sea, Attainted before 

Commiſſioners by Vertue of the 28 H. 8, chap. 15. forfeit Lands, 


and incur Corruption of Blood. But not if they are tried Before 


LA | 

The Eorfeiture of Lands Relates to the 5 Time Alledged in the 00 1 Intl. 13. 
Indi&ment for avoiding any Eſtates, Charges and Incumbrances * b. 390. b. 
made by the Felon after the Felony Committed. But for the Mean 

Profit of the Lands, It ſhall Relate only to the Judgment upon the 
Indi&ment, = If a Felon is Cenvid by Verdict or Confeſſion, He (z) 1 Inſt. 
doth Forfeit His Goods and Chattels, Real and Perſonal, preſently. 39 ® 
But Lands and Tenements are not Forfeited, nor Blood Corrupted, 

before Attainder, or before Judgment, (as before was ſaid in General) 

and then it Relates to the Time alledged in the Indictment for a- 

voiding Eſtates, c. Where Tenant in Fee-ſfimple committeth Petit- | 
Treaſon or Felony, and is Attainted, The King ſhall Have a « Year, () : Inſt. 36; 
Day and Waſte in his Lands; or rather a Year and Day in Lieu of 37; 35 
Waſte; and afterwards It cometh to the Lord by Eſcheat. [See © = 
Magna Charta, chap. 22. 17 Ed. 2. chap. 16. 42 Ed. 3. chap. I.] Copyh: 


preſently, It muſt be a Tenant in Fee-ſimple, not Tenant in Tail, 
or for Life, For the King ſhall have the Profits only of Their Lands 
during their Lives. A Copyhold Eſtate 1s of Common Right pre- 
{ently forfeited to the Lord of the Manor in Caſe of Felony. This 
muſt be underſtood of Felonies puniſhable with Death, not of Petit- 
Larceny. But if a Copyholder for Life is attainted of Felony, and 
pardon'd, He in the Reverſion for Life ſhall have the Eſtate. ¶ See 
the 24 H. 8. chap. 5. where one Indicted or Appeal'd for the Death 
Ang wh attempting to Murder or Rob Him, ſhall Forfeit no- 
thing. | 


Forfeiture of Felo De ſe, 


A Felo de ſe Forfeits all his Goods and Chattels Real and Per- (2) 3 Inſt. 55. 
ſonal, which he hath in his own Right; and all ſuch Chattels Real 
which he hath jointly with his Wife, or in Her Right; but not un- 
til it is lawfully found by the Oath of twelve Men, before the Co- 
roner Super Viſum Corporis, That he 1s Felo de ſe. (1 Lev. 8. 
contra, ] He Forfeits alſo Bonds or Things in Action belonging 7 
; | * 
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ly to himſelf, and all entire Chattels in Poſſeſſion ; except in the Caſe 
of Merchants where a Moiety only of ſuch Joint Chattels, as may 
be ſevered, is Forfeited. He does not Forfeit any Lands of Inheri. 
tance; for he was not Attainted in his Life-Time; nor the Goods 
(-)1 Inſt. 84. b · and Chattels which he poſſeſſed as Executor or Adminiſtrator, « ng; 
88. b. a Guardianſhip in Socage or By Nature; becauſe here he hath no- 
thing to his own Uſe, [See Of the Court of the Coroner, Book 4. 
chap. 1. ante. ] NY ; . 


Forfeiture in Manſlaughter. 


* I os AEST "STE 


(4) 8. P. c 4 Forfeiture of Goods and Chattels upon Conviction. 
185. | 


1 Inſt. 39 1. a . - 
: Init. 149. Forfeiture In Chancemedly: 


and Se Defendendo. 


(e) 1 Inſt. e Goods and Chattels, Debts and Duties whatſoever, are Forfeited 
39 aſt. 220, upon Conviction, but no Freehold or Inheritance. Yet the Offen- 
ders have their Pardon of Courſe. | 2 


Forfeiture upon Outlawry 
In Treaſon, Felony, &c. 


(f) 3Inft.52, / Upon Outlawry In Treaſon or Felony The Offender ſhall Loſe 
122,232 and Forfeit as much as if he Had Appear d, and Judgment had been 
5 Rep. 110, Given againſt Him, as long as the Outlawry is in Force. 
I. P. C. 211, T hoſe that tarry till the Exigent in Treaſon, Felony or Petit-Lar- 
L ceny, Forfeit Their Goods and Chattels, tho* they Render Them- 
ſelves to Juſtice, and are Acquitted, For 1t was a Flight in Law. 
[See the 26 H. 8. chap. 13. 5 Ed. 6. chap. 11. infra, and Of the 
Proceſs After Indictment, ſupra. | | 
(2 1 Iaſt. 13. 3 Upon Attainder of Felony by Owlzwry on an Appeal, The De- 
7 AG codes fendant ſhall Forfeit only ſuch Lands as He had at the Time of the 
| Outlawry Pronounced. For if, hanging the Proceſs, the Defendant 
conveyeth away His Land, and after is Outlaw'd, The Conveyance 
1s Good, and ſhall defeat the Lord of his Eſcheat. But 1f One 1s 
Indicted of Felony, and hanging the Proceſs againſt Him, He convey- 
eth away his Land, and after is Outlaw'd, notwithſtanding the Con- 
veyance The Lord ſhall have his Eſcheat. For in an Appeal The 
Writ (whereon the Forfeiture is Grounded) containeth no Time 
when the Felony was committed, as an Indictment doth. There- 
fore the Eſcheat in an Appeal can relate only to the Outlawry pro- 
nounc'd ; whereas It relates to the certain Time of the Fact ſet forth 
in the Indifment. But tho' in an Indictment the Forfeiture ſhall re- 
late to the Time alledged 1n the Indi&ment for avoiding Eſtates or 
Incumbrances made by the Felon after the Felony committed, The 
mean Profits of the Land ſhall relate only to the Judgment, as well 
in Caſe of Outlawry, as in other Caſes. 
(k)Finch351. By Outlawry in & Actions All the Offender's Goods and Chattels 
2 are Forfeited to the King, whether Real as a Term for Years, or 
07 bez Perſonal as Goods not fixt to the Freehold, Debts due by Specialty, 
but not by a ſimple Contract, Profit of the Lands, as Rents, Corn, 


(but 


F 


— n _ dts - 
% 


Laws of England. 


(but not of the Land it ſelf”) wherein the Offender hath Freehold or 
Inheritance. But before the Time that the Outlawry appears of Re- 
cord, the Defendant does not forfeit His Goods and Chattels ; nor 
the Profits of His Lands, if a Feoffment is made before Seiſure. [See 
for the Courſe of the Exchequer, Raym. 17. N 


Forfeiture in Petty-Lurceny. 


i The Offender upon Conviction, Forfeits Goods and Chattels () t tn. 
but no Freehold or Inheritance, [See Forfeiture upon Outlawry, &c. . 
ante. bes, «21 5 


Forfeiture upon Flight. 


If“ Flight is found by Indictment Super Viſum Corporis before (#) 3 Inft. 
the Coroner in Caſe of Death; or if the Jury find Flight in Treaſon, . P. &3-4, 
Felony or Petit-Larceny, upon Acquittal, it is a Forfeiture of the 5 Rep. 109. 
Goods and Chattels which One had at The Time of the Indictment 


or Acquittal. [See Of F alſifying, Attainders, poſt. ] | 


Forfeiture upon Appeal of Death. 


The Defendant' forfeits as in Felony, and the Lord ſhall have (© 1 inf. 
His Land by Eſcheat. But the Forfeiture of the Land on Appeal re- 3.4. 300. b. 
lates to the Judgment only; whereas the Forfeiture on an Indictment 
of Felony thall relate to the Day on which it was committed. [| See 
Of Forfeiture in Felony and upon Ourlawry on Appeal, ſupra.] 


F orfeiture for Drawing a Weapon upon a Judge, or for Striking 
in Weſtminſter-Hall, c. ſitting the Courts. 


" The Offender Forfeits Lands and Tenements, Goods and Chat- (0) 3 Intt. 


tels. Some ſay the Profits of the Lands only during Life. Others . 
ſay the Land ſhall be forfeited during Life. 


2 Roll. Abr. 
Note, That for Striking and Drawing Blood in the King's Palace, 7% 77: 


where his Royal Perſon Reſides, There is no Forfeiture of Lands or 
Goods. [See the 33 H. 8. chap. 12. 


Forfeiture in Premunite. 


"Lands and Tenements in Fee-fimple are forfeited, with Goods (% ' Init. 
and Chattels. But Eſtates in Tail or for Life are. forfeited only 1 
during Life, Quære, Whether an Attainder in a Præmunire ſhall 3 Ind. 126, 
have Relation to the Offence for the Forfeiture of Lands or only to 3 3 
the Time of the Judgment. It extendeth not to Forfeiture of Fairs, 173. 


arkets, Rent-Charges, Warrens, Annuities, or other Hereditaments 
that is not within the word Land. 


For- 
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Fatetur Facinus Qui Judicium Fugit, 3 Inſt. 188. 5 Rep, 109. 


2 rr a _ 


Forfeiture for Challenging to' Fight for Money won at Play, OC. 


S 


High-Treaſon, The 1 


Þy the 9 Ann. chap. 14. The Offender Forfeits bis Perſonal E 
Forfeiture By Papiſts. 


By the 1 Georg. chap. 55. Papiſts not taking the Oaths, &c. oy in 
Default thereof not Regiſtring their Names and Eftates, Forfeit the Fre- 


ſimple and Inheritance of all ſuch Lands, &c. not pred, or Frau- 


dulently Regiſtred, wherein They, or any in Truſt for Them, were ſeiſed; 
and the full Value of the Inheritance of all ſuch Lands, c. bo 
Abſence or Non-Confotnuty to the Church, Book 3. chap. 3. 


Forfeiture by Artificers exerciſing or teaching their Trades in 
4. | Foreign Parts. 


By the 5 Georg. chap. 27. 4 any Artificer in Wool, Iron, Steel. 
Braſs, or any other Metal, Clock-Maker, Watchmaker, &c. ſhall 
exerciſe or teach His Trade in a Foreign Country; and ſhall not re- 
turn into this Realm within Six Months after Warning by the An- 
baſſador, Envoy, &c. or by One of the Secretaries of State, and from 
thenceforth Comtinually inhabit within this Realm, He ſhall be inca- 
pable 7 Taking any Legacy, or of being Executor or Adminiſtrator, 
vr of Taking any Lands, &c. and ſhall Forfeit all their Lands, 
Goods, &c. to His Majeſty's Uſe, and ſhall be Deem'd Aliens, &c. 

By the 33 H. 8. chap. 20. If any Perſon ſhall be Attainted of 
ſhall be Deem'd and Adjudged in Actual 
Poſſeſſion sf the Lands, Tenements and Hereditaments, Uſes, Rights, 
Entries, Conditions, Reverſions, Remainders, Goods and Chattels, and 
all other Things of the Offender ſo Attainted, which the King might 
Lawfully have, or which the Offender might Lawfully forfeit, as if 
He 2 been Attainted by Parliament without any Office or Inquiſition 

ound, 
ſ Saving to all others (except of the Offender attainted of High- 
Treaſon, Heirs and Aſſigns, and all other Perſons claiming by Him, 
or to His Uſe after the Treaſon Committed) Al ſuch Rights, Titles, 
Intereſts, &c. which any of Them ought to have, if this A& had ne 


ver been made. 


@) 3 Rep. 10. This Act doth veſt the Adual Poſſeſſion in the King e Preſently 


(?) 5 Rep. 
52. 
3 Cro. 173. 


by the Attainder as well in the Life as after the Death of the per- 
= 3 and as well of Lands in Tail as of Lands in Fee— 
imple. | | 
It alſo extendeth to all Manner of Attainders by Treaſon, whe- 
ther by Confeſſion, Verdict, Proceſs or Outlawry, or Attainder b) 
Parliament. | | 
In the Caſe of Purchaſe by an Alien, and in Caſe of a Perſon dt. 
tainted of ? Felony, who is not the King's Tenant, Præmunire, Ahe- 


nation in Mortmain, Condition broken, Cc. The [nheritanc or 
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Freehold of Land is not veſted in the King till Office found by Force 
of a Commiſſion under the Great Seal; for that is an Office of Enti- 
tuling; not under the Exchequer Seal; for an Office found by Force 
of a Commiſion from the Exchequer is only an Office of Inſtitution, 
or to Inſtruct the King and his Officers of the Certainty of the Land, 
&c. by which it may be put in Charge. 


y the 1 Rich. 3. chap. 3. None ſhall ſeize the Goods of any Per- 
ſon Arreſted Feſbre He is Convit or Attaint of F elony ; upon pain to 
forfeit Double the Value of the Goods ſo taken. 


The Goods of any Delinquent cannot be ſeized before they are 
['orfeited ; tho* They may be Inventoried, and the Town may be 
charged therewith, before Indictment. | 

In ſome Statutes It is ſaid Upon Forfeiture to be at the King's (0 4 Ini. 
Will, Of Pody, Lands and Goods, &c. But this is not to be extended ©* 
further than Impriſonment, Lands and Goods. 


XIII. A Judgment may be Arreſted and Staid for Good Cauſe, as Of Arreſt or 
well in Criminal as Civil Caſes, if the Indictment is Inſufficient or SOANL 
Void, tho' not for Falſe or Improper Latin. | See the 7 V. 3. chap. 3. 3833 70 


Four Days are allow'd in the King's Bench to move in Arreſt of Cruſcs, and 


of Falſitvinz 

Judgment. a : Attainders. 
A Judgment may be Reverſed in Treaſon or Felony, with Re- () 1 Ini. 
ſpe& to an Outlawry or the Fudgment on a Verdict. "> 4 670 


1, Upon Owtlawry in Treaſon or Felony, It may be Reverſed by 3 int. 2 10, 
Writ of Error or by Plea. [See for Outlawry the 1 H. 5. chap. 5. 2, 33, 
6 H. 6. chap. 1. 8 H. 6. chap. 10. and obſerve, That few Outlaw- ©” 

ries for Treaſon, Felony or Treſpaſs are Valid, becauſe theſe Acts 
14 are not purſued, See the 4 £9 5 W. & M. chap. 18. For the Rever- 
ſal of Outlawries in the Offences under Treaſon and Felony.] 


b 
j By the 5 Ed. 6. chap. 11. Proceſs of Outlawry Againſt One For 
n Treaſon being out of the Realm, or. beyond Sea, ſhall be good in 
Law. And if the Party within One Tear after the Out Iawry, or 
b- Judgment thereon, ſhall yield Himſelf to the Chief Fuſtice of England, 
n. and Traverſe the Indictment or Appeal, whereupon He was Outlaw'd, 
af He ſhall be Admitted to ſuch Traverſe, and being Acquit, ſhall be Diſ- 
* charged of ſuch Outlawry. 


[See the 26 H. 8. chap. 13.] So that now in Caſe of Treaſon One 


tly by theſe Statutes is barr'd of His Writ of Error, if He does not come 
lay In within a Year after the Outlawry, while he was out of the 
ee: Realm, or beyond Sea. 
Note, 1. That after an Outlawry of Treaſon or Felony is Rc- 
che. vers d. The Party muſt plead to the Indictment. 
by 2. If a Judgment on a Verdict is Erroneous, Both the Judgment 
and the Execution, and all the Proceedings may be Reverſed by 
Kg Writ of Error. But if the Indictment is Inſufficient, and the Party 
a Acquitted thereon, The King need not bring a Writ of Error; for 
5 — the Party may be again Indicted. [| See Of the Proceſs in Treaſon or 


Felony After Preſentment or Indictment, ante. | 
Qqqq DP; 
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I Inflitute of tte Book Id 


(/) 1 Inſt, 
104 b. 


(t) 3 Inſt. 
230, 231, 


232. 
H. P. C. 270, 
271. 


(«) 3 Inſt. 
232. 


H. P. C. 271. 


(x) 3 Inft. 


215 
4 Inſt. 2k. 


1 Sid. 69. 


(y) 3 Inft. 
231. 

9 Rep. 119. 
5 Rep. 111. 


Zu. 
. 

1 Roll. Abr. 
489. 


(4) 3 Inf. 
231 27H 
3 Rep. 111. 
9 Rep. 119. 
. 21. 


By the 7 W. 3. chap. 3. No Falſe or Improper Latin in any Indict. 
ment of High-Treaſon, whereby any Corruption of Blood may be m1, 
or for Miſpriſion of ſuch Treaſon, after Conviction, ſhall be Cauſe 10 
Arreſt Judgment: Tet any ꝓudgment given upon ſuch Indictment may be 
Reverſed by Writ of Error, as Prrmerh. 


Attainders may be / Falſified (Proved to be Falſe) By Writ of Erro 
or By Plea In Reſpect of Lands and Goods. | 
1. Attainders in Reſpect cf * Lands may be Falſified By the Par 
Himſelf, as when the Attainder is Void, as by ſuch as had no 
Comnuſſion, @'c. [See infra. or by Plea of Pardon by Act of Par- 
liament; for if the Treaſon or Felony is Pardon'd, the Attainder can- 
not Stand. [See infra.) By Others; as by a Purchaſer, &c. if the 
Purchaſe was before the Attainder, and the Offence 1s Alledged in the 
Indi&ment before it was done to their Prejudice. Here He may fal- 
ſify in Reſpect of the Time, but not for the Offence. If one enfeoff. 
eth another of His Lands and after is Indicted of Felony ſuppoſed to 
be Comnnted before the Feoffment, and is thereupon Outlaw'd, the 
Feoffee may Traverſe the Felony or the Time of the Feoffment, 
tho* the Party Himſelf is bound by it. And fo it is, if one is In- 
dicted of Felony, and is Attainted by his own Confeſſion, the Feof- 
fee ſhall Falſify the Attainder, by Denying the Felony. But if the 
Attainder is by Verdict of Twelve Men, the Feoffee ſhall not falſify 
by Traverſing the Offence, but the Time only. If there is an At- 
tainder of Treaſon or Felony, and then the Treaſon is pardon'd by 
Act of Parliament, The Heir ſhall falſify the Attainder by Plea, as 
well as the Party. 
*The Heir of a Perſon attainted of Treaſon (may with the King's 
Licence, or Conſent of the Attorney-General, but not otherwiſe) 
bring His Writ of Error to Reverſe the Attainder of his Anceſtor; 
tho? properly ſpeaking a Perſon attainted can have no Heir. But this 
is ſuffer'd, becauſe Otherwiſe He would be without Remedy. Nay, 
the Perſon Himſelf may have a Writ of Error to Reverſe His At- 
tainder, if he Aſſigns His Errors, and hath Leave from the Court to 
pre ſecute His Writ. The Heir may falſify by Plea an Attainder 
of the Acceſſary in Felony where the Principal has Reverſed an Out- 
lawry, and has been Acquitted by Verdict and Judgment of the Re- 
verſal. So the Reverſal of the Attainder of the Principal by Verdict 
reverſes the Attainder of the Acceſſary. An Executor may bring a 
Writ of Error to Reverſe an Attainder of Treaſon or Felony, as 
well as the Heir. 
Note, * That where the Judgment is Void, or Coram non Fudice, 
The Party is not Driven to his Writ of Error, but may falſify the 
Attainder by Plea; ſhewing the Special Matter which makes 1t 
Void. Thus One may Plead a Pardon of the Treaſon or Felony by 
Act of Parliament, and avoid the Attainder by Plea ; for he hath no 
an Remedy. The King's Letters Patents cannot Reverſe an At- 
tainder. : | 
2. Attainders may be falſified in Reſpect of * Goods and Chattels, 
By the Party Himſelf or By Others. By the Party Himſelf ; as if 
One is Indicted Before the Coroner for the Death of Another, and it 


is Found that He Fled for the ſame. Here all his Goods and * 
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tels are Forfeited which he had at the Time of the Verdi& given. 
This cannot be Falſified by Traverſe, but it may be falſified by 
Matter of Law; for where the Indictment is Void or Inſufficient, 
There is no Forfeiture. By Others, as where one is indicted before 
Juſtices of Oyer and Terminer, and is acquitted by Verdict, but the 
Jury Find that he Fled for the ſame ; and alſo Find in Particular 
what Goods He had at the Time of the Verdi&; any one that had 
Property in thoſe Goods may Traverſe the Finding. So when an 
Exigent is awarded, and the Defendant is in Priſon, c. The Part 


or His Executors or Adminiſtrators ſhall have a Writ of Error to Re 
verſe the Award of the Exigent. 


There is a Flight in Law; as when One is Indicted of Felony, and 
Proceſs continued againſt Him upon His Default of Appearance, and 
an Exigent is awarded. For altho' he appeareth, All his Goods and 
Chattel: are forfeited by the Award of the Exigent, tho* He is after- 
wards Acquitted. But the Outlawry may be falſified by Matter of 
Law, if the Indictment is Inſufficient, or the Proceſs in Exigent Er- 
roneous. Thus alſo upon Matter of Fact or Record One may Ex- 
cuſe His Abſence ; as where one was in Priſon, or beyond Sea, at the 


Time of the Exigent Awarded, or If the King before the Exigent 
does Grant His Pardon. 


By the 33 H. 8. chap. 20. If any Perſon ſhall be Attainted of 
High Treaſon by the Courſe of the Common Law or Statutes of this 
Realm, every ſuch Attainder by the Common Law ſhall be of as * 


Great Force and Effect, as if it had been done by Authority of Par- 


liament. 


This Statute is to be Intended of # Lawful Attainders by the (3) 3 Init. 31, 
Due Courſe of the Common Law, and not of Erroneous or Void At-. 
tainders; which therefore may be Avoided by Writ of Error. 


By the 29 Eliz. chap. 2. No Record of Attainder, that Now is, 
F any Perſon for Treaſon, where the Party Attainted is or Hath 


been executed for the ſame Treaſon, ſhall bereafter be Revers'd By 
any Plea or Writ of Error. 


This Statute extends only to Attainders of Treaſon © Before the (e) Ind. 31, 
Statute. 215, 223. b. 


NIV. 4 Execution muſt be According to the Judgment. [See Of Of Execu- 


| tion in Cri- 
ſudement, ſupra.] But ſome Examples have been to the Contrary . 


Vertue of the Privy Seal. (Qu.) The Execution ought to be in the (4) 3 Init. 31, 


y lame County where the Party was Tried and Convicted; _ 

5 the Record of the Attainder is removed into the King's Bench, which Finch. 48. 

t- my award the Execution in the ſame County, where it ſits. The 8 . — 
| ing's Bench hath Power to award Execution againſt Perſons At- 176. 

ls, tainted in f Parliament, the Record and the Perſon being remov'd (f) Lev. 6:, 

if Q qqq 2 thither. 

it FF ens — — 

at- (c) Executio e 


Execut io Juris Secundum Judicium. 3 Inſt. 212. 


Jadicandum eft Legibus, non Exemplis, Ibid. 4 Rep. 33. 


. — 
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An Inſtitute of the Bock IV. 


thither. The Judgment belongs to the Judge, but the Execution 
muſt be done by the Sheriff, &c. who in Caſe of Life and Death — 


do it upon the Precept of the Judge under his Seal, without an 


(s) Finch 
389, 467. 


Of a Re- 
Prieve. 

(41) Terms o 
the Law, v. 
Reprieve. 


(i) S. P. C. 
198 

Finch. 478. 
H. P. C. 272. 


(k) Kely. 4. 


Of Reſtitu- 
tion. 

(1) 3 Inſt. 
240. 


(n) 3 Inſt. 


233. 

(») 1 Inſt. 8. 
a. 391. b. 392. a. 
3 Inſt. 233, 


340, 341. 


Writ. If the Sheriff, or other Proper Officer, Alters the Execution 
or any other doth Execute the Offender, or if he is Slain without 
Authority of Law, It is Felony, and the Law implies Malice. But 
(as hath been ſaid before) The King may Pardon Part of the Exe. 
cution in Treaſon, (vis.) All but the Beheading. If one Condemr'd 
to be Hang'd comes to Life after he is Hang'd, : He ought to be 
Hang'd again till he is Dead. 

As the Body of a Traitor or Felon is Forfeited to the King by the 
Execution, ſo in High Treaſon the Quarters are uſually hung up in 
ſome Publick Places; and in Felony for Barbarous Murder the Bo- 
dy of the Felon after Execution is uſually hung upon a Gibbet near 
the City, Town or Village, where the Crime was Committed, and 
near the Highway. 


XV. A * Reprieve (from Repris, Taken back) is to Take back 
or To ſuſpend the Execution of a Criminal, and the Proceedings of 
the Law, for a Time. Every Judge that has Power to Order the 
Execution, has of Common Right a Power to Grant a Reprieve. 

If a Woman 1s Convict and Attainted of High Treaſon, Petit 
Treaſon or Felony, and is Found by an Enqueſt or Jury of Matrons, 
impannell'd by the Sheriff, Oc. in a private Room, # Quick with 
Child (for Prevement Enſeint, or with Child 1s not enough) Execu- 
tion ſhall be Reſpited till her Delivery. But ſhe ſhall take this Fa- 
vour but once, tho? ſhe is again Quick with Child. 

Oftentimes Execution 1s Stop'd upon Condition of Tranſportation, 
[See the 22 & 23 Car. 2. chap. 7. and 4 Georg. chap. 11. ſupra.] 

No Prifoner Convicted for any Felony, for which he cannot 
have his Clergy, at the Seſſions of the Old Baily for London and 
Middleſex, c. ought to be Reprieved but in Open Seſſions, and not 
Otherwiſe, without the King's Expreſs Warrant, and not by Order 
of Any Juſtices of Gaol-Delivery, or Oyer and Terminer. 


XVI. ! Reſtitution is where One being Attainted of Treaſon, Petit 
Treaſon or Felony (whereby the Blood 1s Stain'd and Corrupted) 
He or his Heir, 1s Reſtored to His Lands, &c, He may be reſtored 
upon a Pardon, and the Heir may be Reſtored if the Anceſtor is 
Executed. *The King may Reſtore, by his Charter, Lands, Goods 
and Chattels Forfeited to him by any Attainder; But if by Attain- 
der the Blood is Corrupted, That muſt be Reſtor'd by Parliament. 
Of Reſtitutions by Parliament: ſome are in Blood only. Some are Ge- 
neral Reſtitutions to Blood, Honours, Dignities, Inheritance, and all 
that was loſt by Attainder. 

The King may Neſtore the Party or His Heirs to His Lands, be- 
cauſe no Perſon is prejudic'd by it. But Reſtitution of Blood cannot 
be made by Him, becauſe it would be a Prejudice to others. Ihe 
5 Pardon Reſtores the Blood as to all Iſſue begotten after the At- 
tainder. 


Thus 


Thus of our Courts of Juſtice or of the Furiſdifion of C ourts, 
and of the ſeveral Kinds of Courts, Of Remedies without Suit in 
Court, and of the Proceedings in Civil and Criminal Cauſes; which 
Concludes the Fourth Obje& of our Engliſh Laws, (vis..) The Per- 
ſons of which England 1s Compoſed ; Their Eſtates ; the Crimes and 


Miſdemeanors that may be Committed by Them; and the Courts of 
Juſtice or Furiſdiction of Courts. 


Ch. Laws of England. 66 3 


All which I ſubmit to the Correction of the Learned, having made 
this Attempt to Methodize the Study of our Laws, with Hopes that 
others, by finding Favlts in It, may (for the Good of our Coun- 
try) direct me at laſt to make it more perfect. 


THE 
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A. 
Batement, Page 312 
[ See Nea.] r 
Abbeys and Monaſteries, How 

Diſcharged of Tithes, 179, 
180, 181 
Abeyance, 31, 118 
Ab or not, [See Adminiſtration, 
Age, Alien, Attainder, Baſtard, Di- 
ſcent, Deviſe, Excommunication, E- 
vidence, Husband and Wife, Infants, 
Leaſe, Outlawry, Papiſts, Purchaſe, 
Teftament, V. fe 
Abjuration, 
Oath of, 
Accedas ad Curiam 
Acceptance, 


614. 


„„ 
187, 291 
Of Rent, 187, 188, 273, 282 
Of an Executorſhip, 320 
Acceſſary, 353, 355, 360, 362, 375, 
385, 386, 387, 391, to 
. 395, 476,641 
[See Principal. } 
Accord, 


[ See Satisfaction. 
Account, Of Executors and Adminiſtra- 
tors, 328, 335, 336 
Of Conſtables, [See Conftable.}] 
Of Churchwardens, | See Church- 
groan, 
Of Overſeers of the Poor, [| See 
Overſeer. ] ; 
Of Surveyors of the Highways, &c. 
Isee bed | 
Of Treaſurers, = Treaſurer. 
Account, See Action. 
Accountants, to the King, 20, 122, 147, 
| 187, 472 
See Court of Exchequer. ] 
Acquittance, 279, 280, 599, 
ion, 533, 534 
Who are Incapable to Bring Acti- 


ons, 554 


530 


TAB 
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Againſt whom may Actions be 
brought, Page 148,555,576, 577 


[ See Petition. ] 
Where muſt Actions be laid, 472, 


473, 355, 550, 557 
Muſt be brought in due Time, 


| 3 557, to 560 
[ See Limitation.) f 
Action in Account, 534, 535 


Action in Caſe, 535 to 542 
Upon an Aſumpſit, 536, 537, 538 


For a Nuſance, 538, 539 
[ See Nuſance.] 

For Deceit, 539 
[ See Warranty.) 


In Trover and Converſion, 5 39, 540 
Upon Statutes, 540, 541, 542, 


355, 558 
[See Information.] 
In Detinue, 542, 543 


[ See Wager of Law. 


Upon Covenant, 543, 544 
[ See Covenant. | 
In Debt, 344, 545 


[ See yon. 
In Treſpaſs Vi & Armis, 545, 546 


In Ejedtment, 546, 547, 548 
Dare Impedit, 548 
Upon Waſe, 548, 549, 551 


[See Waſte. | 


Action In Replevin, 191, 551 


552, 553, 554 
[ See County-Court, Diſtreſs, 
EReſcous. 
Ads of Parliament, | See Statutes.] 
Addition, 5, 575, 616, 62.4. 
Ad Colligendum Bona Defuncti Literæ, 


320, 321, 333, 499 


Ad Inquirendum Breve 562 
Ad Admittendum Clericum, Ibid. 
Ad Quod Damnum, . Ibid. 
Adminiſtration 331 to 334, 337, 501 
: 502 

De Bonis non, &c. 4211 


Durante Minore tate, 320, 332 


333 334 
Pendente 


0 1 


Pendente Lite, Page 332, 334, 
Durante Abſentid extra Regnum, 
334 
Cum Teftamento Annexo, 333 
Adminiſtrator, | 331 
His Intereſt in the Inteſtate's 
Goods, 
His Power, 335 
His Office and Duty, 335, 336 
Not Diſabled by Outlawry, 578 
Not forced to put in Special Bail 
580 
Pays no Coſts, 605 
Admiral and Admiralty, | See Court of 
Admiralty. | 
Admittance, 136, 137, 488, 489 
[See Conrt-Baron.| 
Ad vom ſon, 242. 299 
How Divided, 153, 154, 156, 160 
[See Preſentation, Collation, 
Donation. | 
Of Coparceners, Jointenants, and 
Tenants in Common, 148 
Writ of Right of Advowſon, 573 
Afeerors, 486, 490 
[See Court-Leet and Court- 
Baron. | 
Afidavits, may be taken in the Coun- 
try. 2748 > wy 
Affinity, | See Kindred, Marriage. 
ray, 425 
Age, where to be conſider'd, 12, 13, 49, 
57:58, 324, 341, 403, 425,453 
The King cannot be under Age, 17 
Agiſtment, 163, 164, 196 
[ See Courts of the Foreſt. | 
Aid, where expected, 351, 354 
372, 425, 428, 615 
[See Arreſt. | 
Aiders and Abettors, 384, 385 
Alebouſes, | 
[See Inns, Nuſance. | | 
Alienation, 93oo, 301, 302, 303, 140 
141, 232; 2592 
[ See Condition, Forfeiture, Mort- 
main. | | 
Aliens, where capable or not, 21, 22 


3, 32, 220, 341, 453, 458 


Alimony, 2 
Allegiance, 22, 341, 343 
Oath required, 66, 402, 404, 

: 410, 455 

Pretending to Abſolve from it, 

| Treaſon, 345 
Allodium, 67 
Allowance of Franchiſes, 214, 215 
To a Bankrupt, 311 
Altaragium, 162 
Alphabetical Lable of Tithes, 163 to 
171 


332, 334 


399 
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Catalogue of V rits, Page 561 to 575 


Ambaſſador, 54, 190, 341 
_— of Record, "0 Us 
Amerciament, 132, 486, 589 
[See Court- Leet, Court-Baron. 
Court of Pie-Powders, Court of the 
Commiſſioners of Sewers.) 
Amicus Curie, 590, 645 
Anabaptiſts, 405 
Anceſtor, 66, 65 
Amnutty, 195, 562 


Ancient Demeſme, 136, 140, 210, 242 
[See Court of Ancient-Demeſne.] 
Appeal, in Felony, 627 

Of Death by the Heir or the Wife, 
627 to 630, 637, 639, 641 
Appeal, in Eccleſiaſtical Cauſes, 505 
505 
See Court of Convocation, Court 
of Prerogative, Court of Ar- 
ches, Court of Peculiars, Courts 
Confiftory, Court of Archdeacon, 

Court of Delegates. |] 
From the Chancery, 464 
From the Court of Chivalry, 473 
From the Court of Admiralty, 475 
From the Stannary-Courts, 519 
520 
Appeal, from the Univerſity-Courts, 
527 
Appearance, | 579, 584 
Appendant and Appurtenant, 117, 153, 
196, 197, 200, 201, 202 


Apportionment, 194 


Of Rent, 194, 199 
Of Common, 197,199 
Apprentices, 49, 50, 51, 53, 54s 
3 313, 35], 523 
Appropriation, 25 
Approver, 626, 927 
Approvement, | 198 
Arbitrament and Arbitrators, 531, 532 
[ See Umpirage. ] | 
Archbiſhop, 2, 25, 26 
[See the Courts of the Prerogative, 
Arches, &c.] 


Archdeacon and Archdeaconry, 29, 30 
See Court of the Archdeacon. | 
Arms, 545 
Array, | See Challenge. 
Arraignment, of a Priſoner, 632 to 639 
Arreſt, 575, 613 
In Civil Cauſes, 72, 75, 575 51? 
[See Bailiff, Warrant; and Sta. 
tute of the 9 H. 3 chap. 29.) 
Privilege from Arreſts, 24, 45» 
| 482, 576, 577 
613 to 017 


Arreſts 


Where void, 
In Criminal Cauſes, 
[ See Proceſs. | 
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4 ns 
| Un, Cee Mortgage. 


229, 282 


[See Covenant. ] 
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19, 282, 283, 286, 31 


419, 531, 541 


Aſizes, [ See Court of Aſtxes.] 
l of Aſſize, 561, 56 


[ See Darrein Preſentment, Fu- 
11s Utrum, Mortdancefter, No- | 


vel Diſſerfin 
Aſumfit , | See - ions on the Caſe. | 

tachment, 
Attainder, 
Of Husband and Wife, | 


How Falſified, and in what Re- Bar, 


660 
Need not to be reverſed, where, 


2 


Attaint, 
Attorument, 


lege.] 
General, 449, 469, 470, 471, 541 


Audita Duerela, 563, 612 
FW ment, [ See Plea. ] 


[See Action in Replevin.] 
an Acquit, 

Convict, 

Attaint, 


55, 56, 144, 145, 147 
237; 238, 335, a5: 546 
[See Draft. ] 6, 587 
Different from an RR \, 144 


145, 147 
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[See Pleadings.) 
Authority, 


B. 


AIL 576 to 582 
In Civil Actions, Lid. 
To Perſonate Bail, Felony, 381; 


1 3911 
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423, 545 


281, 282, 283, 
Of what Things it may be or not, 


466, 496, 462, 617 
648, 495 954 
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xt. In Criminal Caſes, Page 617, 618 
| See Habens Corpus. " 

Who may be Bail in Criminal 

_ Caſes, 618, 619, 620,621 


Who may Take Bail in Criminal 
91 Caſes, 621, 622 


Bailiff, 
75 
[ See Arreft, Hoſe, oe, Mar- 


rant. 


Of Liberties, 


Of a Court-Baron, 
Bailiwick, 


| 206 
489, 490 


„ 

67, 134, 145, 151, 195, 
227, 289, 323 to 334 
e Baniſhment, 


[ See Sheriff. ] 
364, 365, $42, 543 


I, 614 
| Bank- Notes, [ See Forgery, Seal. | 


Bankrupt, 308, 309, 377 
[ See Arxreſt.] 


How His Lands are to be ſold, 


309, 310 
I How His Perſonal Eſtate is to be 


ſold, 112 
Diſtribution of His Eſtate, 311, 
2 


312 
Who Creditors upon Diſtribution, 


3I1, 212 


Bailment, 


[See Diſtribution. | 
Bankrupt where Guilty of Felony, 


282, 391 
[See Court of Commiſſioners of 


Bankrupts, | 
243 


258, 259 


Baron and Feme. | See Husband and 

Wife. 

41, 42, 130, 451 
417 


448, 449 
Baſtard, 61, 64, 65, 66, 94, 355, 647 
Battery, 423 


Where the Court may increaſe 
Damages, 546 


Where Battery Juſtifiable, 424 


425, 545 
Bawdy-Houſe; 399, 400 
Beaſts Wild, 314, 367 
Behaviour, [ See Good Behaviour. | 
Of a Prifoner [See Pain Fort & 
Dure, Confeſſion, Plea. 
Benefice, . 
Beneficio Primo Eccleſiaſtico Habeudo, 


563 
Bigamy, [ See Polygamy. ] 
Bill, 288 
Of Middleſex, | 577 
Of Exceptions, [ See Evidence. | | 
Of Exchange and Promiſſory 
Notes 282, 283, 527 


[See Plea. 
Bargain and Sale of Lands, 


17 [See Sale.] 
562, 512, 652 
261, 262, 263, 294 


Attorn 88, 298, 418, 449, 450 
hes. Arreſt, Authority, Privi- 


Barony, 
Barratry, 
Barriſter, 
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- Biſhopricks, 


cee Courts-Confiftory, Diſpeu- 
. ſation, POWs Fine, Re- 
covery, Leaſe, Ordinary, No- 
bility, Trial in Criminal Caſes. 
I7, 18, 26, 42, 201 
Blaſpbemy, 
B, E. Heir, Half-Blood. ] 
Bona Fides, 221, 222, 315 
Bona Notabilia, 326, 331, 335, 501, 


522 
Bond, [See Obligation. | 
Bribery, 4.16 
Bridges, Repairs of, 103, 104 
Rates for, To4, 105 
[See Highways, Surveyor. ] 
Brocage and Brokers, 432, 433 
Buggery, . 361 
Burgeſſes, 

[ See Court of Parliament. | 
Burglary, 376, 377, 378 
[ See Larceny from the Houſe. ] 
Burning of Houſes, 378, 379, 391 

Barns, Corn, Hay, 379, 391 
Woods or Coppices, 379 
Ships, 47, 382, 392 
In the Hand, 388, 389 390, 637 
| [See Pardon. ] 
Burroughs, | 4 
Burrough-Englifh, 6, 219 
By-Laws, 6, 112, 486, 488, 490, 523 


* 
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C. 


CA [ See Ability. 

Capias ad Reſpondendum, 563 
Ad Satisfaciendum, 563, 606 
Utlagatum, 563 

[ See Exigent.] | 
Pro Fine, © Ibid. 
In Withernam, Ibid. 
Carrier, [ See Bailment, Robbery. | 
Cattle, to Deſtroy, 381 


Caveat, 34, 325, 326|. 


Cautione Admittenda, 563, 564, 565 

Certificate, | See Biſhop, Evidence in 
Criminal Caſes, Ordinary, Houſe- 

Breaking, Poor, Robbery, Trial. ] 

Certiorari, 563 

[See Game, Highways. ] 
Ceſhon, 39, 158 
Challenge, [See Fury. ] 


6 | Chappel, 


? Choſe in Action, 


— — : 5 — en ae. 
e Page 11 Challenge, To Fight, N 335, 354,424 
, 6, ar $9.62, , ben ae, [See Dia. ent 
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His Election, 26, 29, 409 [See Maintenance.) Wo, 9 

His Confirmation, 25, 26, 409 Chancel to be repaired, JIA 
His Conſecration, 25, 26, 409 | Chancellor, Lord, 188, 25, 155, 304, 
Lord of Parliament, 42 | 459, 460, 461, 462 

| 43, 451, 6394 l Of the Dutchy, 514, 516 


Of a Dioceſe, 27, 269, 304, 505 
Chancery, 459.to 464 
Idee Court of chancen f 

Chancemedley, 358 
Chaplains, 25, 27, 37, 38, 44 503 


0 
Of Eaſe, 30, 31, 3 
| Free, __ 31, 460 
| [See Viſitor.] 
Chapter, [ See Dean and Chapter. 
Chaſe, 207 
Chattels, 313, 314. 
[See Goods and Chattels.] 
Child, | See Parent. ] 
Poſthumous, IT. 68 
Chimin, | See Way. ] : 
Chivalry, | See Court of Conſtable and 
arſhal.] | 
61, 63, 31. 
Church, "2 _ 
Parſon's Freehold, 21, 89 
Union of Churches, 35, 91 
[See Appropriation.] 9 5 
Church Seats, „ See Church- 
Church-Repairs 5 wardens, - 
Chiding Words, Smiting and Stri- 
king in the Church, &c. 424, 
425 
Eſtabliſh'd Church, 401 to 406 
Diſſenters from it, 87, 403 to 405 
Church-wardens, 87, 88 
Authority by Common Lav, 
| 88 to 92 
By Statutes, 92, 93 
Church-yard, 31, 89, 302 
Chiding Words, Ic. in the Church 
yard, [See Church. | 
Cingue-Ports, [See Courts. of the 
Cinque Ports. | 
Citation, 400, 506 
| City, 2, 4 
Claim, | See Continual Claim. ] 
Clergy, | 24, 28, 45, 575 
Their Privileges taken away, 
24, 103, 388, 309 
Benefit of the Clergy, 388, 389,39? 
Benefit of the Clergy taken away, 


where, 291 to 395 

Rules concerning the Benefit af 

the Clergy, © 390 

Clerk Beneficed, ſo Returned, what, 
Clerk 
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Page 107, 215 Conſideration, Page 224, 225, 231 
22 41, 94 Good or Valuable, where neceſ- 
Codictl, 7 | 318 „ 221, 222, 231, 255, 258, 
Cogmizance of Pleas, £06, 242, 343, a 315, 316 
3 519, 526, 527] Where not Neceſſary, 254, 255, 
Cnixor and Cognixcee, 24014 215 
Corn, [See Money, Treaſon. ] Whether Forbearance of Suit is not 
Collation, 34, 156, 159, 160 a ſufficient Conſideration to 
Colleges, 113, 187, 270, 271, 272, bring an Action, 329, 537 
2: 8 X 274, 527 Conſpiracy, | 420, 421, 564 
[See Election, Leaſe, Reſignation. ] Conſultation, 564. 
Command, 55, 340, 378, 385, 386 Conſtable, 84 to 87 
Commendam, 35, 36, 155 [See Court of the Lord Conſtable 
Commiſſary, 27, 332, 503, 505 and Earl Marſpal.] 
Cmmiſon, 477 to 480] Continual Claim, 219, 238, 529, 559 
| [ See Fuſtices of the Peace, Court | Conveyance, [See Purchaſe. 
of Quarter Seſſions. Conviction, 541, 648, 649 
Commit ment, 617 Coparceners, [ See Eftate in Coparcenary, | 
Common, 196 Copy of a Deed, when Pleadable, 259 
Of Paſture, and its ſeveral Kinds, 260, 594 
a 196 to 200 Where given in Evidence, 310, 
Of Piſcary, 200 594, 595, 596 
Of . Lid. [See "STOR, She 
Of Eſtovers, 200, 201 | Copybold, [See Eſate.] 
[ See Eftovers. | Corn, Who ſhall have it when Tenant 
Eſtate in Common, | See Eftte. ]| for Life, Ic. dies, 127, 128, 
Common Law, | See Lav. | 186 
Common Pleas, ¶ See Court of Common- How Titheable, 165, 166 
Pleas. | [ See Grain. 
Commonalty, 44, 45 Growing, may be ſold in Execution, 
Commons, Houſe of, | See Court of the 608 
Parliament. | [See Execution. ] 
Concealment of an Ones, 340, 376, ay” 2 of Corn, how puniſh- 
386, 387, 406, 407, 646 able, 3 I, 442 
[See Mijprifin.) Corody, hue ** 
2 [See Fine. | | [ See Penfion.] 
dition, 140, 230 Coroner, 83, 464, 484, 491, 492, 493, 
In Deed, 140, I41, 231, 232, 1 647 
ö 233, 304 Within the Verge, 83, 492 
| Precedent or Subſequent, 231, 232] Corporation, 109, 299 
. When Good or not, 140, 141, How many Kinds, 109 
3 232, 233, 252, 290, 291, 292, 293 How made, ; 110 
4 Rules concerning Conditions, 232, What Eſſential or Incident to it, 
b 233, 234 110, 111 
Condition to Pay, u here no Time What in its Power or not, 111, 
he or Place is Limited, 290, 291 112, 119, 120, 488 
Condition to do a Collateral Act, General Statutes concerning It, 
291 113 
1 In Law, 142, 204, 232 How Diflolv'd, 112, 112 
; [See Acceptance, Defeazance, [See By-Laws, Elections. 
55 Mortgage Obligatior, Satisfac- Corpus cum Caij ſa, 564 
ay tion, Teſtament. | Corruption of Blood, 628, 648, 649, 654. 
389 Confeſſion, 586, 603, 632, 633, 634 Coſmage, | See Deceit, Fraud.) 
390 Confirmation, 280, 281 Coſts, 60, 605, 631, 638 
ay, Of a Third Perſon, where neceſſa- Cottages, 444, 445 
295 ry or not, 28, 29, 268 to 274, Covenant, 228, 229, 230 
t of 280, 281 [See Warranty. }] 
290  Conge d'Elire, 564 Whether Heir or Executor ſhall 
hat, Corpuration, | See Vitchcraft.] have Advantage by it, 229 
Conſayguinity, [See Kindred, Marr iage.] 
| [ Whether 
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Covenant to ſtand ſei ſed to Uſes, 1 
' Counſel, See Command. 


Court of Common Pleas, 


ed A Covenant chall NN. 


to Aſſigns, Page 229, 230, 28 
Kules 7 ng 


See Aion © Covenant.] 


"254 


255 


What Allow'd-upon Trial in  Highl 
Treaſon, 645, 646 
[See Witneſs, ] 


Counterpart, 


| County, 


County Courts, [See Court. 
County Stock, 83, 84, 97 
Counties Palatine, 3, 515 to 518 

Where a Count _ 3 to 

be diſcharged of Tithes, 5 


[See Adion, Livery and 5 
Preſcription, Sheriff, Tria 
Court, 
Ol Record or not of Record, Bl 
What Acts Bind only in a Court 
of Record, 12, 14 
[See Fines. ] 
Contempts in Court, How. to be 


puniſhed, 407, 408, 447, 473, 

"1 486, 494, 495, 622, 657 

Court of Parliament, 451, 455, 
TON 

Statutes concerning the Dualifica-| 

tion and Election of Knights and 

+ Burgeſles, 451 to 455 

Privileges of the Members of Par- 


liament, 576, 577 
Court of the Privy Council, 457, 458, 
520 


[See Felony.] 
Court of the Lord „High Steward, 458, 


4591 
Court Legal of Chancery, 459, 460 
Court of Equity in Chancery, 460 to 
4864, 495 

[ See Equity. ] 
Court of King's Bench, 464 to 467, 577 


467, 4 
469,533 to MM 
Courts of Exchequer, 469 to 472, 577 


Court of the Conftable and Marſhal, 472, 


473, 506 
Court Martial, 47, 48 
Court of Admiralty, 473 to 476 


Court by Commiſſion, 
28 FH. 8. chap. 15. 476,477 


Court of Altre. 477,478, 479, 480 
[cee Commiſſion. 


Court of Duarter-Seſfions, 480, 481 


o ourt of the Sheriff's Tory, 
"L008 Sheriff ] 


Covenants, 230 


| 223, 595 


according to the 


| | 
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| 


83 rat? of the Mayor of the Staple, © 


County-Conrt, Nh 
[See — Page 0 i 
Hundred-Court, 414 
|  [ﬆe Hundred) 
Court«Leet, 443934 C0 48) 
\Court-Baron, 487 to 491 
* of Ancient Deme ſne, 421 
oe Ancient Demeſne.] 
Oar of the Coroner, 491, 492, 493 
See Coroner] = | 
Court of Clerk of the Market, 10), 
Court of Fie- pomders, 1 
Court of Commiſſioners of Sewers, 49 
[See Courts within the City, f 


London.] 
9] Court of Commiſſioners, upon the Statutes 


of Bankrupts, 309 to 312, 
Court of Commiſſioners, for n 
of Witneſſe 495 
Courts of the Foref, 495 to 498 
[See Foreft.] 

Courts Eccleſiaſtical in General, 498 
| | to 500 
Court of Convocation, 500, oy 
Court of the Prerogati ve, 501, 502 
Court of the Arches, 502, 503 
Court of Audience, 503 
Court of Faculties, 503, 504 
Courts of — * 504 

Courts-Conſiſtory, | 504. 50 
(he Biſbop.] 4, 505 
Courts of Archdeacon, | 505 

[See A rchdeacon. ] 


Court of Delegates, 
Court of Commiſhoners of Review, 506 
Court of Marſbalſea, | 5 11, 512 
Court of King's Palace at 17 eftminſter, 
512, 513 
Court of the Lord Steward, &c. To en- 
quire of Felony, Sc. 513 
Court of Lord Steward of the King's 
Houſe, To enquire of Treaſon, Fe- 
lony, Bloodſhed, c. in the 

8| King's Palace, | Ibid. 
Courts within the Principality of Wales, 
513, 514, 576 

Tee Wales. ] 

Court of the Dutchy of Lancaſter, 514 
Courts of the Counties Palatine, 515 to 518 


505, 506 


County Palatine of Lancaſter, 516 
County Palatine of Cheſter, Ibid. 


County Palatine of Durbam, 517 
Royal Franchiſe.of Zly, 517, 518 
Courts of the Cinque-Ports, 518, 519 


Courts of the Stannaries, 19, 520 


52⁰ 


Courts 


r 


Courts within the City of London, Ibid. 


The Huſtings, Page 520, 521 
Sherifts-Court, 521 
Court of Conſcience, Thid. 
Court of the Lord Mayor and Al- 
dermen, 321, 522 
Court of Requeſts, 1 
Court of Orphans, 522, 523 

[ See Coons, 
Other Courts in London, 523, 
' . $24,525 
Conrts in Cities, Towns Corporate and 
Boroughs, 525 
Rules concerning Inferior Courts, 
; Did. 
Their Manner of Proceeding, 577, 
580 
Courts of the Univerſities, 525, 526 


Privileges of the Univerſities, 501, 


525 to 528, 589 
Creation, 36, 39, 158 
Creditors, 221, 296 


[See Bankrupt, Fraud. ] 
Crime, | See Offence. | 


. 40, 41, 94, 303 | Delivery of a Deed 234, 235 

Curteſy of England, | See Eſtate. ] Deinaind, ” 188 

Cuſtom, 6, 7, 138, 139 Of Rent, I88, 189 

General, 4 In Trover, 540 

Particular, 6, 7] Demeſne, | See Fee. ] 
Rules concerning Cuſtoms, 7, 8, | Demeſyes, 130, 131, 139, 140 
J, 138, 139 See Services.] ; 

[ See Preſcription.) | Demiſe and Redemiſe, 266 

Cut-purſe. 373 Demurrer, 587, 588 

Ln 0 | 3 To a Declaration or Flea, 587 

N To Evidence, 600 

D. To an Indictment or Appeal, 634 

Judgment upon Demurrer, 603, 

N 604, 605] _ 634 

Damage Feaſant, [See Diſtreſs. ] Denial of Rent, 188 

Darrein Preſentment, | 562 In Trover, 540 

Date of a Deed, 234, 259, 290 Demzation, 22. 22. 202 
Day, 12, 234, 371, 450, 557, [See Alien, Natiralization. ] 

| 584, 625, 628 Deodand, 2112, 209 

[See Month, Time, Tear. | Departure, 586 


Lord's Day, 
298, 450, 576 


Deacon, [ See Advowſon, Parſon. ] 

Dean and Chapter, 28, 29 
Grants of Dean and Chapter, 28 
Confirmation by Dean and Chap- 

ter, where neceſſary, or not, 269 
to 274, 280, 281 
[ See Confirmation. | 

Death, Natural and Civil, 12 

Debt, [See Aion of Debt. 

What Order to be obſerved in the 
Payment of them by Executor 
or Adminiſtrator, | See Admini- 
ftrator, Executor, London.] 

To be paid before Legacies, 


211, 372, 297, Deprivation, 
| Deputy, 73, 74, 83, 87, 203, 


w Ong, » — * - 
<< + 


Deceit, © Page 436 to 4: 

Ln Action of Deceit. me 

Declaration, 582, 583, 584. 

Dedimus Poteſtatum, 564. 

Deed, 223, 224, 234, 235 

Indented or Poll, 223, 224 

The Formal Parts of a Deed, 224 

to 234 

The ſeveral Sorts of Deeds, 236 

| to 296 

Where to be inrolled or not, 258, 

259, 260 

Who ſhall have the Deeds of an 

Eſtate, 146, 224 

Rules concerning Deeds, 236 
[eee Evidence. | 

How Deeds are made void, 296 
Deer-Stealers, [See Game. ] 


Defeazance, 293 

Defilement of Women, [See Forcible 
Marriage. 

Degradation, 510 


Degrees, ¶ See Kindred.) 


| Delegates, [See Court of Delegates.] 


29, 158, 510 


489, 497, 552 
| [See Reſpondeat Superior. | 
' Detinue, [ See Actions of Detinue.] 
| Devaſtavit, 328, 329, 580 
| Deviſe, 393 to 396 
Many Things good by Devils, 
which are not good by Deed, 231, 
232, 265, 266, 295 
Advice in making Deviſes and 


Wills, 295, 296 
Deviſes, where void againſt Cre- 
ditors, 296 

[ See Teſtament. | 
Dignittes, 41 to 44, 152 


326, 327, 328 


| 8888 Dilapidations, 
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Dilapidations, Page 38, 39, 40, 322 Entry, When lawful, Page 128, 219 
Dioceſe what, | 2 238, 264, 282, 295, 426, 529, 558 
Diſability by Common Law or by Sta- When taken away, 219, 426, 427, 
\ tute, {See Ability. ] 329, 558, 559 
Diſcent, 13), 216, 217, 218, 219, 529] By Lawand by Conſent, 546 
Di ſcontinuance of Eſtates, 227, 228, Euqueſ of Office, 577, 659 
"oh 241, 313, 529, 530| Enquiry, Writ of, [See Ad Inquirey- 
Of Plea, or Proceſs, 584 dum. 
Diſcretion, 494 | Equity, . 8, 9 
Disfranchi ſement, 1124. Relating to Mortgages, 141, 142, 
Difmes, [ See Tithes.] | "7 "IC 143 
Diſpenſation, 19, 26, 27, 38, 503,| Error, Writ of, 447, 559, 563, 
$04, 505 610, 611, 612 
| { See Court of Faculties. Error, where r evers'd, ¶ See the ſe- 
Diſſeiſm, 212, 562, 574 veral Courts, Tit. Courts.] 
Diſtreſs, 189 | Eſcape, 76 to 79, 350, 351 
Of what Things or not, 151, 152, Where Felony, 350, 351 
189, 190, 192, 193, 194 | [See Gaoler, Town.] 
How to be made, 191, 193, 194 | Eſcheat, 132, 299, 312, 655 
[See Prerogative in Property and | E/crow, 225 
5 on 1 | 1 57 
or Damage-Fealant, 190, 191, | £/quzre, , 
© 192, 199, 1 Eſendi Quiet. de Telonio, 5 = 
Diſtribution upon Inteſtate's Eſtates, | Eſſoin-Day, 451, 583 
| 335, 336 | Eftate in Lands, &c. 115 
Upon Bankrupts Eſtates, 311, 312 Appendant, Appurtenant to, 117 
Diftringas, 564, 565 See Appendant and Appurte- 
Divorce, 61, 62, 1233 ut. 
Dog-Biting, 55, $42 Incidents to, 117, 128, 182, 183, 
Donative 18, 34, 156, 160 J 
Dovehouſe, 3 443 How Divided, 117, 118 
Dower, See Eſtate in Dower. ] How Forfeited Or Loſt, [ See For- 


Drunkenneſs, 14, 40, 340, 532, K Re. 
7 ; 298, 399 | Eftate in Fee: ſimple, 118, 119, 122, 


Duces Tecum, WE f ; 266 
Duels, 354, 424 [ See Deviſe, Diſcent.] 


Dureſs, [ See Impriſonment. ] Eſtate in Fee-Tail, 119 to 122 
See Devi ſe.] „ 


— e What Inheritances may or may 

k. not be entaild, 121, 122, 195 

| Miſchiefs of Entail'd Eſtates, 122 
Ears, [See dim of Ben.] , [See Fine, egg Leaſes. 


— ment, ] Eſtate in Tail After Poſfbility of Iſſue 
Election, upon uncertain Grants, 261 Extin&t, 122, 123 
Rules concerning Election, Bid. [See Eftate for Life.] 
Whey determin'd by Acceptance, | Eftate by Curteſy of England, 123, 
282 125 
Election of Perſons, 113, 451 to Husband Copyholder may be Je- 
| 455 nant by Curtefy, 124 
[See Officers, Court of Parlia-| Eftate in Dower, 123, 124, 125 
ment.] [See Efate for Life, Efate by 
Elegit, $65, 606 607 Copy, &c. Joynture. | 
[See Efate by Elegit and Exe-| Eftate for Life, 126, 127, 128 
| cution. ] If Tenant for Life, &c. ſows the 
Elopement, 60, 61 62, 124, 627 Land and Dies, | See Corn. | 
Embracery, 419 Not. Saleable by the Sheriff upon 
Endeavour, 340 Execution, . 
[See Intentidn.] Where no Eſtate is expreſſed in the 
England, | i Grant, what, 2067 
How divided, 2, 3,4 „„ 1 
| Adyice 


1 7 77 | 1 | * 


128 
121, 295 


J 
It 2 be Entailed, 
See Deviſe. 

If Tenant for Years 3 the Land 
and Dies, and the Term Ends, 


who ſhall have the Crop, 128 
Saleable by Sheriff upon Execution, 
T 129, 607, 608 
Eſtate at Will, 214, 133, 134, 183, | 
2 
Eſtate at Sufferance 129, 130 
Eftate by Copy of Court-Roll, 133, 134 | 


What may be granted by Copy, 


The Method of granting Copyhold 
Eſtates, Did. 
Fines upon Copyholds, 137, 138 
Copyhold Cuſtoms, | See Cuſtom. ] 
Copyholds may be entailed by 
Cuſtom, 121, 122 
Copyholds dowable, by Cuſtom, 
124, 134 
Widows Eſtate by Cuſtom, 137 
Copyholds, how extinguiſhed, 139 
Copyholds not included, in the 
tatutes concerning as = 

8 

Concerning Coparcenary, Jointe- 
nancy, and Tenancy in com- 


mon, 148 
Nor within the 27 H. 8. chap. 10. 
257 

Statutes concerning Copyholds, 
139 

Copyhold Lands not Aſſets to 
Bind the Heirs, 134 
Copyhold Lands cannot be extend- 
ed by Elegit, 607 
Cannot paſs by Will only, 135 


[See Grant, Surrender, Preſent- 

ment, Admittance, Services, 

| Court- Baron. | ; 

Efate in Ancient Demeſne, [See Ancient 

Demeſne. | | 

Hate _ Condition, ¶ See Condition, 
ortgage. 


Efate by Statute-Merchant, 143, 144, 
28 


When void againſt Purchaſers, 
222, 287, 288 
Eftate by Statute-Staple, 144, 286, 287, 


[ See Er | | 
When void againſt Purchaſers, 
| 222, 207, 208! 


Advice to Tenants for Life, Page | 
Etc. , 186 
[ See Rent. ] 

Elate for Tears, 128, 129 


When may a Tenant for Years 


14 


6 | Evidence in Civil Cauſes, 


2881 


— 


Void Statute may be a good Obli- 


| gation, Page 289 
Eftate by Elegit, 144, 565, 606, 607, 
; 608 


Effate in Lands deviſed to Executors, 144, 


: I 
I [ See Authority, Intereſt.) ” 
Eftate in Coparcenary, 145, 146, 218 
Partition, how to be made in Co- 
parcenary, 146, 148 
me dee) ? 
Eſtate in Foyntenanc), 146, 147, 148 
Partition, how to be made in Joyn- 
tenancy, 148 
[See Advowſon.] 


Survivorſhip where, or where not, 

147, 148 

Eftate in Common, 148, 149 
[See Advom ſon.] 

Eftate in Remainder, 149, 152 

Remainders Abſolute or Contin- 

gent, 151 

Upon what Eſtate may a Remain- 

der Depend, or Not, 150, 151 


Rules to be Obſerv'd in Crea- 
ting Remainders, 150 
Perpetuities Reſtrain'd in Remain- 


ders, 121, 150 
Eftate in Reverſion, 151, 152, 230, 
232 


Eſtates Incorporeal, as Dignities, Ad- 
vowſons, Tithes, Tenures and 


Services, Annuities, Commons, 
Ways, Multure of a Mill, Cor- 


rodies and Penſions, Offices, 
Franchiſes, Liberties, 152 to 
215 


[ See for Eſtates Incorporeal un- 
der the Proper Titles. ] 
Eftates in Goods and Chattels Per ſo- 


nal, 312, 314 to 338 

[ See Goods and Chattels. |] 
Eftoppel, 223, 224, 242, 585 
Hſtovers, 200, 201 


See Common. 


Who ſhall have Reaſonable Eſto- 


vers, 126, 128 
Where Loſt, or not, 200, 201 
Eſtrays, 212 
Eſtreat, 72 


Eviction, of Lands after Execution, 
what Remedy, 287, 608, 294 
594 to 600 
92, 97, 106, 107 

Special Matter given upon the Ge- 
neral Iſſue, 588 
Demurrer to Evidence, 600 
Bill of Exceptions, to Provence: 
| bid. 


Eyidence 


The TAE L E 


4 


*&. r 


643, 644 to 648 
What Evidence maintains the In, 
dictment.,. 644 to 648 
Evidence i in Appeal of Death, 628, 
629, 630 
[See Writings, Preſumptions, Wit- 

et, NT.” 
Exception, 225, 220 

{See Reſervation, Evidence. 

Exchange of Eftates, 283, 184 


Fecha, Bills of, and Promiſſory Notes, 
| 282, 283, 537 
Exchequer, | See Court of Exchequer.) 
Exchequer Bills, { See Porgery.) 
Excommunication, 508 
Whether Lay-Judges may excom- 
municate, 498, 505 
Excommunication, in what Caſes, 
508, 526 
Diſabilities by Excommunication, 
| 508 
Who may Certifie Excommunica- 
tion, 508, 509, 526. 
Excommunicato Capiendo, 508, 509, 
565 
Excommunicato Recipiendo, 566 
Excommunicato Deliberando, 
Executed or Executory, 150, 240, 251, 


293 

Executione Fudicii, 566 
Execution in Civil Cauſes, 194, 195, 605 
to 610, 612 

In Criminal Cauſes, 661, 662 
Executor, 319, 320 


Acceptance or Refuſal of an Ex- 
ecutorſhip, 320, 321, 333 
Executor of His own Wrong, 321, 


322, 323, 333, 337 
His Intereſt, . 


322, 324 
His Power, 324, 325, 335 


His Office and Duty, 325 to 
2 
How far chargeable, 323, Nr 
| | 328, 329 
[See Aſſets. ] 
Cannot be forced to give ſpecial 
Bail, 5801 


Cannot be forced to pay Coſts, 


605 
Not Diſabled by Outlawry, 578 
Exemplification, 259, 260, 594 
Exigent, 222, 566, 578 
[See Outlawry.] 

Extent, 3 366, 287 
ie EY 195 
Lee Efate by Copy of Court- 

Roll, Common, Rent, . 


Rana 
[See Fees.] 


Evidence i in Criminal Cauſes, Page | 


Ee, 


565] 


1 


— — 


F. 


P. Page 208 to 211, 190, 192 
See Markets.] | 

Falſe r 15, 16, 566 

Falſe, Fud 8 566, 612 

157 [ Maper] 

Feal ty, 5 1131, 183 
128, 119, 139 

Fre. Eurm, 185, 193 

Fe- Simp le, [ See Eftate in Fee Simple. 


Eee Tail [See Eftate in Fee-Tail.] 


Fees, 72, 74. 75, 78, 79, 334, 417, 449, 
455, 457, 499, 575, 626, 

648 

Felony, 347 


Publick, Relating to Coin, to the 
King and His Counſellors, Soldi- 
ers and Mariners, the King's 
Armour, Popifh Prieſts, Rioters, 
Breach of Priſon, Eſcape and Re- 
cous, 347 to 351 
Private, Againſt the Life, the Boch, 
Goods and Habitation of Men, 
351 to 379 

Other Felonies concerning Witch- 
craft, Records, Cattle, Ships, 
Bankrupts, Forgery, &c. 379 to 
384 

Examination of Felons to be certi 
fied, | 647 
[See for Felons under their ſe- 


| veral Titles. ] 
Felo de ſe, | 352, 655, 656 
e [See Husband, Wife, Mo- 


Frofiment,- | 226, 237, 239, 260 
[See Indentures, to lead the Uſes 


of Fe ments. 
Fiction F pe 235 
Fieri Facias, 566, 608 
If the Defendant is a Beneficd 
Clerk, and ſo Return'd, what, 


608, 609 

Fine, 486, 652, 653 

[See Amerciament. ] 
Fine and Ranſom, the Difeege 
53 
Fines upon Copyholds, [See Eftate by 
Copy of Court-Roll. 

Fines, 239, 240 
How Divided, 240, 241 
Who may or may not Levy or Take 

by Fine, 241, 142 


Of what Things may, or may not 
2 Fine be Levied, 242 
Before whom to be acknowledg d, 


en 


"ye 242, 243, 513, 516, 517 
28 3 Of 


5 81 
350 


| Fi re-Works, | See Nuſance. | 
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Of the Force and Effect of Fines| 
with Reſpe& to the Perſons that | 


are to be Barr'd, Page 243 to 

{| 246, 248, 249 
[See Privies, W 
bn Effect with Reſpect to the 
Eſtates that are to be Barr'd, 

246 to 249 

How Fines may be Awarded, 249 
To Acknowledge a Fine in the 
Name of another, where Felony, | 


Fire, 


[See Burning, Servant.] 


142, 143, 187, 188, 230 to 234, 
300 to 304, 307, 309 to 312 


Of Lands, 21, 300 to 312 
Of Goods and Chattels, 21, 212 

to 214 
Of Copyhold Lands, 132, 133 


In Oiminal Caſes, of Lands or 
Chattels, 60, 40), 653 to 659 
Forfeiture of Lands, to what Time 
it ſhall Relate in Treaſon and 
Felony, 655 to 659 
Forfeiture of Goods and Chattels, to 
what Time it ſhall Relate, 64 


to 659 

| [ See Pardon. 
2 2 upon Outlawry in Acti- 
4.56, 457 


[Sec Outlawry, Reſtitution. 
Upon Outlawry in Treaſon, or Fe- 


; lony, 656 
Poreftalling, 433, 434, 435 
Forgery, 414, 415, 416 
Where Felony, 382, 383, 284, 
[See Seal. 93 
e Seal. 
e 561, 566 
Foul, Wild, 314, 367 
Franchiſes, 205 
Different Kinds, 205 to 224 


What Franchiſes may be Claim'd 
by Preſcription, or not, 212, 


de un | R 133; 214 
| See Preſcription. 
What Franchiles muſt have Allow- 


' Finfl-Fraits, 28, 29, 30, 36, 37, 470, 
471 

Flight, 212, 657, 660, 661 

Force, "a 

Forcible Entry and Detainer, 426, 427,| 

428, 566 

Forcible Marriage, 362 

Foreft, 206, 207, 169 

See Courts of the Foreſt. ] 

Forfeiture 132 
In Civil Caſes, 22, 132, 140, 141, 


| Glebe, 


| 


— WEE th. 


When the Com mon Law ſhall take 

Place, Page 206, 511, 516, 527 

How F orfeited, 215, 370 
[See Liberties, Uſurpation.] 


Frank-Almoign, 182, 183 

Frank-Marriage, 120 
Frank-Fee, 139 
Fraud, 221, 222, 223, 296, 315, Wo, 


603 

See Deceit, Gift, Mortgage 

1 hy ] 4 a 
ree-Chappel, | See Chappe 

Freehold, aa 1 | L 

[See Livery and Seifin. ] 

| Cannot be Loſt but by Ia. 614 

Fugitives, 222 

[See Forfeitme in Criminal Ca- 


ſes. ] 


117, 126 


G. 


8 AME, Deſtroying of, 20), 208, 
439 to 442, 497, 498 

439, 441, 442, 497 
293, 311, 555, 658 


Game-Keepers, 
Gaming, | 
Gaol, | See Priſon.) 
Gaoler, 75, 78, 79, 350, 351, 360, 


612 
[ See Eſcape. ] 
Gavelkind, 6, 219, 654 
Gentleman and Gentlewoman, 44 
Gift, 315 
Of Lands, 260 
Of Goods and Chattels by the Par- 
ty, or Act of Lam, 315 
Gifts Fraudulent, [See Fraud. 
Advice concerning Deeds of Gift, 
315, 316 
30, 127, 162, 163 
Good-Behavionr, 81, 82, 421, 422, 423 
See Peace. 


| Goods and Chattels, [ See Eftate in Goods 


and Chattels, Felony," Forfeiture, 
Liberties, Fucce ſos 4 
Governor of a Houſe of Correction, 
[See Houſe of Correction. ] - 
Grant, 260, 263 
Rules concerning Grants, 263 
[See Attornment, Election, Eſtate 
in ee Leaſe, Preſeri - 
tion 
Grant of Copyhold Eſtates, 134 to 
13 
Guardian, 12 to 15, 68, 69, 12 
Of Spiritualties, 25, 26, 27, 29 


| Guernſey, ile 8 2, 458 
1 H. 


ance, | See Allowance. ] | 
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. 
HA , Page 16, 17, 567 
1 Habeas Corpora Furatorum, 567 
Habere Facias Seiſmmam,  _ Ibid. 
Habere Facias Poſſeſhonem, Ibid. 
Habendum of a Deed, 225 
Hereſy 400, 401 


Half-Blood, when it may take by De-| _ 


ſcent or not, 216, 217, 218 
Adminiſtration Grantable to Half- 
Blood 333 


Capable 5 of Diſtribution on Inte- | 
336] 


3 
and Mind, [See Non 


ate's Eſtate, 
Hamlet, 
Health of Bod 
Compos. | 
Herr, 66, 67, 118, 119, 216 to 219 
Lineal or Collateral, 217 
The Word Heirs neceſſary to make 
an Inheritance, where, and where 
not, 4 118, 119 
[See Eftate in Fee-Simple. ] 
Next of Blood by Inheritance or 
by purchaſe, the Difference, 


217 

Where Goods and Chattels may, 

or may not go to the Heir, 66, 

- 67, 295, 322, 323 

Where Money 1s payable to the 

Heir, and not to the Executor, 

| 142, 185, 186 

Where the Heir ſhall take Advan- 

tage of Covenants, 229 

Where a Warranty binds him, | See 

Viarranty.] | 

Where he ſhall not 

Claim, [See 3 

Heir, where Bound by the Act of His 

Anceſtor, 67, 103, 289, 296 

Execution on the Lands of an Heir 

when, 607, 609 

What Heir may bring an Appeal 

ck Death, 627, 628 
Heirloom, 

Hereditament, 


116, 152 
[ See Land.] 


131 
12, 66 


Heriot, 
Hermaphrodite, 
Higb- Treaſon, | See Treaſon. | 
Highways, © 97, 98, 201 
Buy whom to be repaired, 98, 
201 
What Courts have Cognizance of 
the Highways 106, 107, 556, 


1 [See Surveyor, &c. and Ways. ] 


, g - 


ſuffer by Non-| 


66, 67| 
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Homage, 


181, 486, 490, 590 
Homicide, [See Murder, Manſlaughter, ]| 


Buy Chancemedley, Page 358, 359 
Per Infortunium, 7 
d. [ See Deodand.] , 
Excuſable, | 359, 360 
FJiuſliffable, 360, 361 
Homine Replegiando, 567, 619, 621 
Honour, | 130 
560 8 of Conſtable and Mar- 
| al.] | 3 
Hops, | 267 
FS, [See Market.] 
Hoſpitals, 97, 113 


See Colleges, Election, Leaſes. 

By whom to be viſited, 18, 26, 2), 
110, 46 

. [See Viſitor] r 

Hour, 12, 628, 629 

Houſe, Manſion-Honſe, what, 377, 


One hath a Right to Air — 
Light in his own Houſe, 443 

{ See Nuſance. ] 
Doors of a Houſe not to be broke 
open, when, 71, 82, 608, 615 
Doors of a Houſe may be broke 
open, when, 71, 82, 311, 427, 
: $75, 615, 616 
[ See Burning, Burglary, Larce- 

ny. | 

Where One may Aſſemble his 
Friends to Defend his Houle, 428 
Whether Houſes pay Tithes, 167 
Houſes in Corporations or Market- 
Towns, | See Inrollment, Lea- 


es, | 
Houſe, Shop, Warehouſe, Coach-Houſe, 
or Stable, Robb'd, 373, 374, 375 
Ls den, Larceny, Rob- 
er). 

en [ See Burning. ] 
Hoiiſes of Correction, 94, 107, 108 
Who may be ſent thither, 108, 


109 
Hue and Cry, 370, 371, 372, 373, 615 
Hundred, 2 
When may it preſcribe, De uon 
Dieci mando, 179 
When chargeable to a Robbery, 
370, 371, 372 
When chargeable for a Riot, 371 
Challenge for Default of Hun- 
dredors, [See Fury. | 
Hundred Courts, | See Court.] 
Husband and Vife, 57 
One Perſon in Law, 59, 154 
Husband hath Power over his Wife's 


Perſon, , 60 
Hath Power over Her Eſtate, 60, 
61, 220 


What 


o 
. 
# N 
. 
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4 What Leaſes of the Wife's Eftate 
may bind Her, Page 267, 268 
cee Fines, Recoveries, Leaſe. | 


Several Rights do Accrue to the | 


Survivor, 62, 63, 123, 124, 125, 

| 126, 322 

[See Attainder, Marriage, Pa- 
raphernalia, Wife, Women. | 
Huſtings, ¶ See Courts within the City of 


ndon.] 
I. 
cu. I3, 14 
Capable of Conſenting to Mar- 
riage, 57 


Whether his purchaſe may be a- 
warded, 220, 221, 243, 244 
Cannot make a Will, 319 
Whether he muſt Anſwer in a 
Criminal or Civil Proſecution, 


What Acts may, or may not 
Bind Him, Page 12, 13, 220, 
221, 241, 243, 251, 318, 319, 


| 324, 339, 340, 585, 603 
How Sue or Defend, : : I 


| See Clergy, Benefit of, Devil 


Executor, Guardian, ldeot, 


Fines, Recovery, Murder, 
Outlawgy, Waſte. 
Infangthef and 6505 % +: $97 
Information, 630, 631, 632 


[ See Action upon Statutes. ] 
Informer, [See Aion upon Statutes 
and Information.] 


Ingroſſing, 434, 435 
Inhabitant, who, 90, 103, 105 
Inhibition, 571 
Inheritance, 116, 117 


[See Eftate in Fee-fimple, and 

Eftate uf Fee-tail. ] 
Ij undtion, 567 
Inj unctions of the King, 18 


Inmates, 444, 445 
Inns and Inn-keepers, 55, 365, 444, 


339, 340 529, 530, 537, 542 
Cuſtody of him, 14 [ See Nuſance. ] 06 
How he may Sue or Defend, 15 | Binmnendo, 536 

Iliota Inquirendo vel Exathinando, 567 | Iuqueſt of Office, [See Enquiry.] 

Feofails, Statutes concerning Them | pyguiſition, | 625, 626 

525, 542, 582, 587, 588, 603, [ See Coroner. | 
. 6oq, 611, 612, 626 | [yrollment of Deeds, 251, 259, 260, 

Terſey, Iſle of, | 2, 458 594 

Fews, © 64, 405, $98 [See Exemplification.Þ] 

Ignorance, 636 | Iuſpection, [ See Trial. 

Imparlance, 584 | Luſtruments, | See Deeds. | 

Impeachment, of Waſte, [See Waſte. | Iyftitution, 33, 34, 155, 156 

Impediments, 243 to 246 [ See Biſhop, Plenarty, | 

Intention, Evil, 340, 347, 348, 353 


Inpriſonment, Lawful, 15, 15, 17, 


[See Arreſt] 
Unlawful, 15, 16, 17, 221, 296, 
545, 546, 565, 
Incidents, 117, 120, 128, 182, 283 
184, 263, 298, 496, 525, 531, 532 
Indenture, 23, 224, 258, 259 

[ See Deed, Apprentices. ] 

To Lead Uſes, &c. 254 
Indicavit, 567 
Indi@&ment, 622 to 626 

; [See Fury, I2al. | 
What Requir'd in Indictments, 
| TY 624 to 626 
Where a Copy of an Indictment 
is to be granted 626 


546 | 


When to be preferr'd before an | 
Appeal, 629, 630| 


Indu#ion, 18, 30, 33, 34, 155, 155 
[See Nenart).] 


[ ant, 12, 68 


to 357, 376, 378, 380, 
| . 428, 431, 546 
Interdict, 510 
Intereſt, 116, 144, 145, 147 
See Authority. ] 

Inteſtate, Fx f 

Intruſion, 312, 313 
Inventor), +325, 326, 335, 336, 522 


Fotntenants, | Sce Eſtates in Fointe- 
Nancy. 

Fointure, 125, 126 
Ipjo facto, 17, 187, 424, 425 
Ireland, 2 
Biſhopricks are Donative there, 
and not Elective, 26 

They make void all Spiritual 
Promotions, &c. 36 


King's Bench may Reverſea Judg- 
ment given in the King's Bench, 
in Ireland, 2, 466, 611 

Trregularity 510 


I Sies, 


— 4 
Ives, their ſeveral Significations, Page | In Premunire, Page 652 
| Bs 516, 564, 565, 587 In Conſpiracy, 3 * I 
In Civil Cauſes, NN 587, 588 In Attaint, pF Did 
In Criminal Cauſes, 640, 641] In Miſdemeanors, Bid. 
Fudge, | E 448 Where Judgment in Criminal Ca. 
o Kill Him, &c. [See Treaſon, ſes may be Arreſted or ſtayed in 
__ High] 2 : Treaſon or Felony, 659 
IO Draw a Weapon upon Him, Funſdidion, 206, 446, 447, 511, 512 
or to give Him Reproachful or 325, 526, 527 
* Words, [See Mi ＋. | he Utrum, | See Aſfze.] | 
pri ſon. | ury, | | 
1 75 from Proſecutions, as a In Civil Caſes Proceſs to "RE i 
Judge, where, 400 the Jury, 590 
[ Sce Bribery. ] Challenge to the Jury, 591, 592 
Muſt not take Notice of the 593 
Cuſtoms of Inferior Courts, when, he Tales, 419, 591 
8 , e When may They be Diſcharged, 
{See Pardon, Trial. 6 600, 601 
Judgment, 602, 603, 604 [See Embracery, Evidence, Ver- 
| By Default, 603 dict. 
By Confeſſion or by Warrant to Grand Jury and Petty Jury, 622, 
Confeſs Judgment, Lid. 3 641 
Upon Demurrer, Did. In Giminal Caſes Proceſs to Bring 
Upon Trial, Thid. in the Petty Jury, 590, 641 


When Good or not, Againſt Pur- 


chaſers, 220, 221, 222 
When Good or not, Againſt Cre- 
ditors, 221 
When it may be ſtayed, or arreſt- 
ed, 604 
When ſet aſide, 603 
How Revived, . 609, 610 
[See Scire Facias.] 


To acknowledge a Judgment in the 
' Name of Another, when Fe- 
lony, + 381 
Statutes Concerning Judgments, 
221, 222, 603, 604, 609, 611 

[ See Error, Notice, Record. | 


Fudgments 1n Criminal Caſes, 649 to 
| 3 053 
In High-Treaſon, 649 
In Miſprifion of Treaſon, 650 
In Petty Treaſon, Thad. 


In Felony of Death, as Murder, 
Burglary, Ce. and Larceny a- 
bove Twelve-pence, Ibid. 

* Outlawry in Treaſon or Fe- 


ony, ol 

In Petty ng th Lid. 
In Chance-Medley, or Se Defen- 
dendo, * bid. 

In Miſpriſion of Felony, Thbid. 
In Appeal of Death, Bid. 
For Striking in Veſminſter-Hall, 


Sc. ſitting the Courts, tho' no 

Blood drawn, 
For Striking and Drawing Bl 
in the King's Palace, where th 
King is Reſident, 


652| 


Did, . 
1 


Where a Copy of the Jury 1 
be Granted | Jy * 
Challenges in Criminal Caſes to 
| — of the Grand Jury or Pet- 
- ty jury, 642, 6 
The Tales in Criminal Caſes, a 
[ See Verdict. 
| 42 226, 220 
us Patronatus, 155 
Fuſtices of the Peace, 79 to 83, 409 


[ See Commitment. 
Fuſtices, | | 568 


— —— — 


K. 


K 7” Lord, 4.59, 460, 461 

Keeper of the Privy Seal, | See 

Court of the Privy Council, 
Seal. |. 


us Corone, 


— 


Keeper of a Foreſt, Park, 203, 204, 
| 207 
Te2 Game-keepers. 

Kid 4 pers} 426 

Kindred, 48 
Degrees of, 48, 49 
Degrees Prohibiting Marriage, 

[See Marriage. 
King, 17, 18 


Is the Supreme Governor and 

Lord Paramount, 18, 67 

It is His Prerogative to make War 

or Peace, 17 

Puts a Value to the Coin, 18 
[ See Treaſon, Felony. | 


He 
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| King, is Guardian of all Ideots and Lu- 
ne Page 14, 15 
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St 
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nmuaticks, 

The King cannot Pardon, where, 
Mie See Pardon. 

He cannot Challenge a Juror with- 

- out Cauſe, 64.2 

Hie can do no Wrong, 21, 616 

Demiſe of the King, 18, 72, 83, 


84, 458, 480 | 


[See Age, Attainder, Corpora- 
tion, Prerogative, Treaſon.) 
King's Bench, | See Court of King's 


Bench. | 
Knights, | 44 
Knights of the Shire, [See Court of the 
Parliament. | | 
L 
L 53 
Laity, 441, 157, 178, 180 


Lands, Signi fication of the Word, 115 
By the Grant of a Foreſt the 


Land it ſelf paſſes, 207 
Waſte in Land, how it may be 
committed, 306 


Lands, Tenements, or Heredita- 
ments, how Acquired, 216 to 

220, 296 to 300 

How Forfeited in Civil Caſes, 300 

; to 313 

[See Prerogative as to proper- 

ty, G.] 

How Ploughing up Meadow to 

be prevented, 306, 307 

How Forfeited in Criminal Caſes, 
653 to 659 

[See Forfeiture. | 

Landlord, 67 
For what he may diſtrain of Com- 
mon Right, 189 

How he may Diſtrain, 193 

In what Caſe he may be fined for 
Diſtraining, | 192 

[ See Dire, Leaſe.) 

, 156, 158, 159 
[ See Prerogative in Church Af- 
Fairs. | 
Larceny, Grand, 364 to 369 
From the Perſon, 369 to 373 
From the Houſe, 373, 374, 378 


Lapſe 


. Page 4 to 18 
Law Common, 4, 5, 9, 10 
See Cuſtom, Statutes. | 
Objects of the Laws of England, 

10, 11 

Crown-Law, 10 

[ See Prerogatzve.] 

Crown Law and Common Law 
are not two different Laws, 2r 
It difters in many Things as to 
Deſcents from the General 
Law concerning the Subject, 


218 
Law Civil, 10, 473 
Laws Eccleſiaſtical, To, 498 
Law Merchant, 10, 147 


Rules concerning Laws, 4, 5, 232, 
233, 235, 263 
Leaſe, ; 253 


For Life, 264, 266, 267 


2 Eſtate For Life.] 
ears, 264, 265, 266, 268, 289 

See Eſtate for Tears. ] 
Leaſe for Years cannot be En- 
tail'd, 121, 128, 265, 268, 269 
At Will, 266 

[See Eftate at Will. ] 

What Perſons may make, and of 
what Eſtates may One make, 
Good Leaſes For Lives, Years, 


For 


or at Will, 266 to 274. 
Leaſes of Incorporeal Inheritan- 
ces, 264, 265 


Leaſes by Tenant in Tail, where 
Good, and to Bind the Iſſue, 
467, 469 

Leaſes By Husband and Wife, 
where Good to Bind Her and 
Her Hears, 267 to 270 
Leaſes by one ſeiſed in Fee-fim- 
ple in Right of His Church, 
where Good to Bind the Suc- 
ceſſor, or not, 268, 269, 271, 


272 

Leaſes of Spiritual Perſons, Col- 
leges, and Hoſpitals, Reſtrain'd, 
"Sy, X31, 273 
Concurrent Leaſes, when Good, 
270 to 275 

Other Leaſes fit to be known, 275, 
276 


| [See Burglary. ] How Leaſes may be avoided, 

Petit Larceny, 367 27) 

Mixt Larceny, 369 to 375 Where Leaſes may be Extended, 

| Larceny of Wild Creatures, where, or Sold in Execution, | See 
367, 568 Elegit, Fieri Facias. | 

Latin, Falſe, 263, 289, 290, 626, 659 Leaſe of Goods and Chattels, 265 

Ty | 568 | Leaſe and Releaſe, 279 

Leet, | See Court-Leet.] 


Law, what, «2a 4 


Uu un - Legacy, 


' \ 
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Page 317 to 330 

[ See Debts. | | 
Where Aſent to a Legacy Neceſ- 

_  fary, 329 to 330 

Legacy where Loſt, 330 
Where Recover'd, 329 
Reſiduary Legatee, 332, 333 
Levari Facias, 568 
Levant and Couchant, 190 
Libel, 430, 431 

Publiſhing a Libel, what, 431 
How Puniſhed, | Thid. 
In Court-Ch:iſtian, 506 
Liberate, 558 
Liberty, - - 33, $40 

[See Impriſonment. ] 
Liberty To Hold Pleas, 205 
Liberties | See Bailiwick, s, 

Liberties of Seiſing Goods and Chattels 
212 


[ See Franchiſes. | 
Licence, 
The King may Licence any Sub- 
ject to found a Church, c. 18 
Licence granted to Copyholders 
to demiſe by Indenture, 138 
Not lawful to make a Park, Chaſe, 
or Warren, without Licence 
under the Broad Seal, 207. 
3080 
If a Leſſor by Deed Licences 
Leſſee for Life or Years to 
Alien, the Death of the Leſſor 
is no Countermand of the Au- 


thority, 228 


The King may Licence to Alien 

in Mortmain, 302, 303 
[ See Moi tmain.] 

If a Lord for Life of a Manor Li- 
cences a Copyholder to Alien, 
the Licence is deſtroy'd by the 
Lord's Death, 488 

[ See Mortmaan. | 
Life, 11, 12 
| [See Felony, Murder. | 
Ligeance, | See Allegiance. | 


Limitation, 119, 231 
Of the Crown, 346, 410 
Of Actions, 4.22, 556 to 560 


What Perſons or Actions not with- 
in the Statutes of Limitation, 


19, 20, 556, 557, 558 

Of an Indictment, where, 396, 402, 

410, 626 

Liturgy, Not Uſing or Ridiculing it, 


| 401, 402 
Livery and Sein, 237, 238, 239, 260, 
Local and Tranſitory, [See Action.] 


283, 285, 293 
London, 76, 90, 175, 259, 287, 494] 


em. 5 


There are particular Cuſtoms in 


London againſt the general Cy= 


ſtom of the Kingdom, 7 Page 6 
9 may be turn'd over by 
the Cuſtom of London, 51 
A Feme-Covert, ſole Merchant 
or Trader, may ſue and be 
ſued, 61 
The Tuition of Freemen's Chil- 
dren, to whom committed by 
the Cuſtom of London, . 68 
The Lord Mayor, c. of London 
have the Shrievalty of London 
and Middleſex in Fee by Char- 
ter, 70 
Sheriffs cf London and Middleſex 
not to take any Sum or Preſent 
for the Place of Under-Sheriff, 
Juſtices in London ought not A. 
{end Offenders to the Compter, 

| 82 

The Lord Mayor of London is 
Coroner of that City, yet by 
Cuſtom the Recorder pronoun- 
ces the Judgment upon Outlaws 
ries, 83, 520 
Churchwardens there may by Cu- 
ſtom purchaſe Lands for the 
Uſe of the Church, 88 
They have the Diſpoſal of the 
Seats in the Church and Chan- 


cel, | 89 
London is a Corporation by Pre- 
{cription, 110 


Cuſtoms of London are made 
good by Act of Parliament, 

| I12 

Chamberlain of London 110, 111 
Cuſtom of London as to Tenants 
at Will, 129 
In London every Day, except 


Sunday, is a Market-Overt, 
211 


By Cuſtom Lands in London may 


be deviſed in Mortmain, 303 
An Adminiſtrator in London mult 
pay his Inteſtate's Debts by Con- 
tract, as if it were by Obliga- 
tion, 334 
Inteſtates Eſtates in London ſubject 
to Diſtribution 336 


Cuſtom of London relating to 


Common Strumpets, 399 
Courts within the City of Lon- 
don, | 520 to 525 
An Action of the Caſe lies by the 
Cuſtom for calling a Woman 
Whore, 735 


In 
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In the Courts of London, | Heirs, 
FL > 2) Bxecutors and Adminiſtrators, 
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muſt give ſpecial Bail, Page 580 
Lo; [See Nobility, Peers, Land- 
lord, Cynrt- Baron, Eſtate by Cop) 
f Court-Roll.] 
Lord's Day, | See Dex! 
Lottery Orders, [See Forgery. | 
Lanatick, | 75. 538; If 
What Acts may Bind Him, 14 
Hew He muſt Sue and Defend, 15 
May purchaſe, and agree or diſa- 
gree after, 9 


* 


ꝙ—— 


M. 


| taken away, 425, 426 
Mainpernois, e 
Mai np ixe, 582, 618 
Maintenance, 418, 419, 420 


[See Champerty, Embracery.] 
Malice, Expreſs or Implied, 352, 353 
Man, Iſle of, 1, 36 
Mandamus, 568 
Manor 130 to 134 


Baron. | 
Manfion- Houſe, | See Houſe. | | 
Manſlaughter, 355 to 358 
When puniſhable as Murder, [See 
3 Stabbing. ] 
Mariners, [See Piracy, Seamen. | 
Market, 208, 209, 210 
How it may be forfeited, 215 
Property Alter'd by Sale in Fairs 
and Markets, when, 210,211, 
| 311 
What Required in the Sale of 
Horſes in Fairs and Markets, 
211 
See Court of Pie- pomder, Toll.] 
Marriage, 57 
Where Marriage may be Con- 
tracted or not, 57, 58, 59 
Effects and Con ſequences of Mar- 
riage, | See Husband and Wife. | 
| How Marriages may be Diſſolved, 
61, 62 
See Forcible Marriage. 
ile alle See Court of.] 
Mafter of a Family, 48 to 56 
[ See Apprentice, Servant. | 
Mayhem, 363, 364 
Court may encreaſe Damages, 
ſe. 363, 546, 588 
Disfiguring a Man, How Puniſh- 


Aids under Sixteen Years of Age 


[See Demeſne, Services, Court- 


* 5 
— — * 
9 —_— 


| 6 
Melius Inquirendum, 568 
Member, 11. 535, 545 


Military State, 45 
I 8ee Officers, Seamen, Soldiers. ] 
Milk, [ See Tithes.] 


Mill, 268 

Mines, | 18 
; _: = | Boe Pate 

Minniſters not to be diſturb'd, 38, 40 


Minor, | See Infant. 


| Miſprifion, 406,407, 408 
| _ Miſpriſion of Clerks, 449 
Mittimus, 81, 351, 568 
Modus, where, or where not, 167 
| Modus Deci mandi, 177, 178 
Where Recoverable, 178 
Where Diſcharg'd, 177, 178 
Money, See Payment, Mortgage, Trea- 
ſon, Felony. | 
Monopoly, 435 
Monftraverunt, 569 
Month diſtinguiſh'd into, 
Lunar, 259, 403, 483 
Solar, 11 
See Birth. ] 
Calender, 156, 160, 194, 433, 
| 483, 629 
Mortgage, 141 


[ See Equity). 
Chancery Practice concerning 
Mortgages, 141, 142, 143 
Statutes againſt Fraudulent Mort- 
gages, 221, 222, 223 
[ See Condition, Eſtates upon Con- 
dition, Notice. 


Mortmain, 182, 301, 302, 303 
Mortuary, 168, 174, 175 176 
Multure of a Mill, [See Mill.] 

Murder, 352 to 355 


Mute, By the Common Law the Clergy 
was allowable to one ſtanding 

Mute, 389 

Hoy the Priſoner who ſtands Mute 
muſt be proceeded againſt, 633, 


| ed, 364, 545, 546 
Meaſures, ¶ See Weights.] | 


| 650 

[ See Pain Fort & Dure.] 

N. 

\ T Atnralization 22, 453, 458 
Ne Admittas, 569 
Ne Exeat Regnum, 569 
Negative, 3 
Witneſſes cannot teſtify a Nega- 
tive, 597 
Nift Prius, 479 
Nobility, 


Medietas Lingus, Page 623, 640, 641, 


- 


How Recoverable, e * | 


Nobility, (Page. 41 116 44-43 573 | 

54 Peers | K 208 175 
Nomine Pune, 189, 226, 432 ige 288. to 292 
Non-Claim, : 239, 243, 244 to 249 Where Heirs, Executors or Admi- 
Non Decimando, 1.11 11283179 8 niſtrators are Bound by it, or 
Non C 5+ 1134/8 2 245, 319, not, | 

on Compos, 3, 14, 43, 339, 352 Con dition ra Obligation, 2 
Non Olftante, | 19, 470,638 291, 292 
Non ; Propter Aliquam Liber- [See condition.] * 

tatem, 206, 569, 616] Obligations, of what Force Th 
Non Ponendis in Aſſiſis & Juratis, 569 


Non Reſdonce, [See Reſidence. | 


Non-Sut, 583 
Notes Promiſory, [See Exchange.] 
Notice, 142 
Of a Prior Mortgage, 142 
Purchaſers without Notice, 141, 223 


; Of a Statute, Judgment, Recog- 


are when made to the King, 


When Forfeited, a 1 
See Time.] 


Ocemaney, T 1 can be none * 
e K 


Property” — Lands may be acguird 


nizance, 141, * by Occupancy, 216 
| Of an Avoidance of a Church, Offence, 339, 340 
5 154, 158] Capital, 341 
V pon Refuſal of a Clerk, 154 Not Capital, 395 to 445 
To a Parſon to Take His Tithes, | Offce, | a of, [ See Euqueſt, Tra- 
1 verſe. ] 
Of the Life of either Party before | Office 202 
Second Marriage, 363 Who Capable or Incapable, of 


To a Bankrupt to ſurrender Him- 


ſelf, 311 
To an Obli 3 to attend, 291 
Of a Diſtre 193 


To Tenants, of the Grant of an 
Eftate, [See Atturnment. ]' 


Of the Aft ignment of a Leaſe, | 


| 187 

Of an Award, $31 

Of a Robbery, 371, 372 

Of what Judges ought to Take 
Notice, 8, 22,533 

To a Factor, c. That He is dif 
charg'd, 6; 

© Of a Settlement 1 in a Pariſh, 94 
11. 442 to 446 
Action or Indictment for it, 443 


to 446, 538, 539 
May be Removed without Suit, 


Les Action For a Nuſnee! 


529 


9. 


O * 7B, 174, 4 I, 412 
See Afidevil Perjury. | | 

| Of Allegiance, [ See Allegiance. 
Of Supremacy, | See 8 

Oath of "abjuration „ [See A 

* K tion.. 


e. 


507 
169, 


an Office 202, 203, 453 
Where Grant of an Office void, 303 
May, or may not, be Executed by 

Deputy, [See } Deputy. ] 
per New Offices cannot be grant- 
1 26 
Grants of fome 79 not with 

in 32 H. 8. chap. 2 Ibid. 
Ancient Offices not Reftrain's by 
the 13 Eliz. chap. 10. 269, 


270 
How Forfeited, 204, 402, 405, 


89 
[ See Condition in Law.] g 
Where an Office may or may not 


be Sold, 73, 75, 79, 204, 292, 
481 


Office Civil or Militar 
oy the Demiſe ay, 
ow, 


not. 3 
the King, 


205 
[ See King, Livery, and Seifn.] 
Perſons excuſed from Pariſh-Oft- 


Officers, 69 to 109 
Election of Officers, where Void, 


413, 402, 453 
[ See Election] 


Where Officers may be Ouſted by 
the Grantor, 204 


Whether their Acts are Valid, 
when the Office is Void, * 


402 
When Murder to kill an Officer of 


Cation FObention, Offerings, 


l 1 


Juſtice, 354 
Officer 
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"The TABLE 


beetle Homicide in Officers, 


of the whole Province, 25 
Archdeacon allow d to be an Or- 
dinary, 20 
Ordinaries impower d togrant Ad- 

x ta by Statute 31 Hd. 3. 

' chap: 11. | 331 

The Eertifcate of Excommuni- 
cation muſt be by the Biſhop, 


dition 8 508 

* What Things are tried by Cer- 

tificate of the Ordinary, 589 
j „([ )ee Biſhop. J 
Ordination, 31, 32 
Orphans, _ | 6, 69, 111 
| [See Guardian. | 
Of the Court of Orphans, 522 
Overſeers of the Poor, 93 to 97 
Overt- Ad in High-Ircaſon, What, 
where Neceſſary or not, How 
to be laid and prov'd, 342, 343, 
| 358, 646 
Outfangthefe, [See Infangthefe.] 

, Outlawry, 577,78 
In Civil Caſes, 578 
How Superſeded or Revers'd 578, 

| 319 

Outlawry, in Criminal Caſes, 614, 616, 

"A | 628, 639 
How Superſeded, Diſcharg'd, or 

Revers'd, 618, 619, 659 
ere Fudgment, Forfeiture.] 


578 
Oher and Trae, 477 


tn. a» * 


p. 


P43; Fort & Dure, 633 
Papifts, Statutes concerning Them, 
46, 66, 68, 296, 342, 345, 346, 


404, 405, 408, 409, 410 
Paraphbernalia, 63 


Parceners, {See Eftate in Coparcenary.] 


Pardon, 389, 415, 597, $36, 637 
Where Void, 636, 637 


660, 661 
[ See Arreſt, Bailiff, Eſcape, Gaol- 


* er, Sheri | 

Officers neglecting Their Duty, 
| | 421 
Official, 30, 269, 505 
Ordinary, who, 25 


Every Archbiſhop is the Ordinary 8 


or one that hath Ordinary Juriſ- | 


abilities incurr'd by Outlawry, 


arent, 63 | 


"ow ned ne need not give His Power over His Child; 63, 

a e Mek before he kills the Agreſ- 1 WP 1 6a. 68 
e 359]- His Intereſt i in His Child's Eſtate, 
684, 332, 333 


Child's Intereſt in the Parent's E- 
ſtate, 64, 332, 333, 335, 336, 


405 
[See Baſtard, Maids, Rape, Pre. 
ty Treaſon. 
Pariſh, what Bounds, where Triable, 2, 


Who Exempted from Pariſh-OR. 


ces, 87, 203 
May not preſcribe De non Dexi- 
mando, 178 
[See Preſcription. 
Se Places, 18, 455 
Pariſh-Clerk, | See Clerk of a Pariſh. | 
Park, 7 
Pays Tithe, 
Modus Decimandi in Parks Dif 
park'd, 178 


,- - [See Modus Decimandi.] 
Parliament, [ See Court of Parliament. 


Parſon, 30, 31, 36 
Hath a Fee-Simple Qualified, 31, 
11 
His Freehold, 30, = 
How one may be made a Par 
or Vicar, 31 to 29 
How one may ceaſe to be a Pail 
fon or Vicar, | 39, 40 
: [ See Leafe.] We 
Parſonage, 30, 36, 153 
[ See Glebe. ] 
Partitione Facienda, 569 


Paſture, | See Common.) 
Patents, | See Inrollment, Prerogative as 
to Grants, V. vit. 
Patron, 32, 153, 154, 156, 157, 158 
[See Leaſe, Confirmation, P; eſent- 
ation, Simony. | 
Pauper, 555, 600 
Payment, How to be applied, 185 
Where an Action lies upon the 


firſt Failure, or not, 186, 187, 
291 
Where to be made, 186 
In full Satisfaction, when, 187 
In what Money Good, 291 
Where Payment may be pleaded, 
292 
1 Rent.] 
Peace, Surety 421, 422 


Peculiars, [ See Court of. 

Peers, See Arr e, Nobility, Outlam) y, 
ardon, Privilege, Tyial. 
 Pie-Powder, | See Court of Pie-Powders,] 
Penance, 507, 508 
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Where Recovera "nag Page 174, 176 
I» »/Benſioner tom the Crown unca- 
able of Being Elected Mem- 
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In Propert) and gutt o 
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1 180, 182, 183, 185 189, 
192, 210, 135 24, 216, 
2537277279287, 289, 
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1 


go 9 453] "A We” 299; ds. 21%, 215, 
erj ury, 411 to 414 326, 559, 589; 602, 60 
| — of, 412, 413, 4199 [See Acconntants' Proteion.} ; 
Perpetuities Reſtrain d, 121, 122, 10, A. to Grants, 20, 22, 184, 
K 250, 251 ** * i 227, 233 
bo i [See Eftate i in e el As to Eſcheats and Porfeitures 
Petit Larceny, See Tasse. | 75 . N. 21 
Petit Treaſon, See Treaſon | [See King, 2 
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Poſſeſpon, 117, 313, 314 
7 50g betwixt Seifin and Poſ- 
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[ See Poſſeſpon. Recital, 225 
ä Property of Goods and Chattels| Recognizance, 81, 82, 288, 289, 421, 
. How Acquir'd, 315 to 337, 423 
4+ To Acknowledge a Recognizance 
How Loft, in the Name of Another, Fe- 
Property in Goods when 8 lony, when, 381 
-” by Execution, 609) Recognizance, Where Good or Void a- 
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Remainder, [See Eſtate in Remainder. ] 


Remedies without Suit, 528 to 531 
Remitter, 528 
Rent, 183 


Several Sorts of Rents, 184, 185 


Seiſin of Rent, 185, 239 
When Due, 186, 187 
Payment of Rent to Heir or Exe- 

cutor, | 185 


Where the Tenant may Retain it, 


186, 187 | 


Retords or To "om 77 


and not by Grant or Preſcripti- 


1 


275, 277 


| 


— ann — 


\ Where to * r 5 18) 
Acceptance of Rent 4 ndi- 
tion Broken, or of an Allignee 
ol the Leaſe, 187, 188 
It may be Reſerv'd out of 4 Bar- 
gain and Sale, or ly other 


2 


_ Conveyance, 259 
Whether Neceſſary to Referve a 
Rent on Leaſes, 266 


What if One is ſeiſed of a Rent 
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Retraxit, 583 
Return of Writs, 70, 71, 206, 560 

[ See Franchiſes 4 
22 Habendo, 57² 


everſal, [See Fudgment, Outlawry. ] 
Reverſion, | See Tate in Neverſon. 
Revocation and New Declaration, 286 

When Void againft a ' Purchaſer 


222 
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Secretaries of State, 457, 458, 614 

_—_ FT. 1, 16 373 237, 

22539, 313, 314 

Kr ſeant * 8 448 

Serjeantry, Grand and Petit, 182, 183 
Wee PER 51, 52, 53, 54 


10 1 Bow a. Maſter: may. be, prone) for 
| the Act of His Servant, Page 55, 


| 56, 57 
| Breach of Truſt i in a Servant, Fe- 
pe, lony, | 365, 366 
wr Robb'd ok his Maſter's 
one ; „598 

| See Hundred, Robben a 4 
Wages of Servants, | 53 
Services, 131, 132, 133 


What Services cannot be loft by 


Where Services may be multiplied 
by Alienation of Part of the 
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2 Geo. ch. 57. For Regulating 


Hackney Coaches, &c. 101 
3 Geo. ch. 12. Of Bankrupts, 312 
5 Geo. ch. 8. Of Parents or Huſ-| 


bands leaving Wife or Children 

on the Parith, 96 

5 Geo. ch. 12. Of Waggons TE 

ling for Hire, 101 

5 Geo. ch. 24. Of Bankrupts, 310, 

411 

7 Geo. ch. 21. For a Bankrupt” 8 
Diſcharge, 0 1 
Steward of a Leet. 484 | 

of a Court-Baron, I 35, 487, Nr. 
489 

Gal Steward in a Court Buro. „ 
489 

Strays, [See Eftrays. | * 
TOP, who 245 
| ['See Fines. 


\ 3 _ 2 


a 
See Alien, Dek „ aturaltzati BE” 
ubpend, vs 4605 463, 471, 574 


c Succeſſ or, 


The Word where neceſſary, or 
not, to take 1 Fee-ſt mple, 111 
119, 182, 
Goods nad Chattels cannot go in 
Succeſſion, when, 20, 111, 128, 
| 149, 289 

[See Eftate in Fee-ſi imple.” 
| Suggeſtion, 1375, 579, 571 
Superſedeas, | 3 
1 Is Oath of, Requir d, 96, 402, 


8 638 
[ See Altgiance.) 
Supplicavit, 574 
Surety, | See Good Behaviour, P bac. 
Surgeons, | See Phyſicians. ] 


Surrebutter, 585 
Surrejoinder, G24 Thid. 
Surrender, | 
At Common Law, 284, 285, 286 
Where a Term "ſhall Drown by a 
Surrender, or not, 1385 


Of Copybold Eſtates, 135, 136 
Surrender out of Court, where 
Good with, or without Cuſtom, 

135, 136, 488, 489 

Ke Whether Revocable, 136 
Sur veyor of the Highways and Bridges, 
97 to 107 

Who are to work, on the High- 
ways, and How, 102 

Who muſt Repair Bridges, © 103, 
104, 105 

HisDuty to gatherRates for mend- 

ing Highways and Bridges, 104 

Muſt paſs His Accounts, Is 
Survivorſhip, where, or where not, 144, 


145, * 148, 149 


Suſpenſion, | 510 
TS 419, 591,641 

[ See Fury. 
Temporaltzes o Biſhops, 18, 26, 27, 
n 255. 159 th 
Tenant, 2 1 57, 264 

Ie Eft, .& al 
Tender of Rent, 180, 192 
ein Damage-Feaſant, os | 
Of . — 141, 142 
Tis [ See Time] | - 

:Tenement, 116, 141 
r 0: a6. 20 
Tenths, — 26 
Tenure, 5 181 
In Capite, Ibid. 


In Socage, [| See Socage. | 


Term, 
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(2s © RS Page 128 
orm and Tempus | 
e Different, 228 
Term- Im, or the Terms, 450 
Teftament, | 317 


Written or Nuncupative, 317, 318 


Who may, or may not, make a| 


Teſtament, 318,319 
Extraordinary Conſtructions al- 
low'd in Deviſes and Teſtaments, 

118, 119, 120, 231, 232 


Idee Deviſe.] 
How Void, 330 
[See Executor, Revocation. | 
Teftatum, | 574 
Theft, [ See Larceny, Robbery. ] 
Heft bote, 411 
Time Rea ſonable, 129 


Time, where no Time or Plate is Li- 


mited, what, 289, 290, 291 
Tithes, 161, 162 
To whom Due, 162, 163 
Of what Things Due, [See Al- 


phabetital Table, c. 
How Tithes may be Recovered, 
172 to 176 

To what Publick Payments Sub- 
ject, 176 

Who may be Diſcharged of the 
Payment of Tithes, 176 to 181 
[See Modus, Preſcription. 


Tithings, 2 

ithingman, 8, 85, 87 
Title, 31, 115 
Toll, 209, 210, 438 
Colt, 574 


Torn, [ See Court of the Torn. } 
Town, 2. 3, 6 
To be Amerced for the Eſcape 


| of a Murderer, 255 
Traverſe, | | 482, 586 

[See Pleading.] 
Ot an Office, 459, 460 
Tranſportation, 381, 440, 650, 651 
| 653, 662 
Traſon, High, 341, 342 
Who may commit High-Treaſon, 
341, 342 


It may be Committed by Com- 
paſſing and Imagining the Death 
of the King, Queen, and of Their 
Eldeſt Son and Heir, 341, 342 

By Violating the King's Wife, the 
King's Eldeſt Daughter un- 
married, or the Wife of the 
King's Eldeſt Son and Heir, 

f 242 
By Levying War againſt the King 

342, 343 
By Adhering to the King's Ene- 


By Counterfeiting the Great Seal, 
Privy Seal, Sign Manual, Pri- 
vy Signet, or the King's Mos 
ney, *' , Page 343, 344, 

By killing the Lord Chancellor, 
Lord Treaſurer, or a Judge, &c. 
being in Their Places doing 


Their Offices, 344 
Concerning the Coin, 344, 345 
Concerning the Pope, Popith 
Prieſts, - Papzſts, 345 
Concerning the Proteſtant Suc- 
ceſhon, 246 

By Soldiers, 1 

Io let Traytors out of Priſon, 351 
[See Indi@ment, Fudgment, For- 

| feiture, Overt- A@. ] 

Treaſon, Petit, 346, 347 
Treaſure-Trove, 213 
Treaſurer, Lord, 344, 469 
Treaſurer of the County-Stock, 83, 84 
For Bridges, 135 
Treſpaſs 574 


[See Action in Treſpaſs. ]) 
Trial, what, aud Its ſeveral Kinds in 
Civil Caſes, 588 to 602 
here to be had in Civil or Crimi- 
nal Cauſes, 50, 69, 458, 


473, 474, 475, 476, 477, 

555, 556, 557, 640, 641 

Of Peers, 458, 459, 639, 640 

By the Country, . . 641 to 648 
[ See Medietas Lingus. 

Trover and Converſion, | See Action of 
| Trover, Bailment. | 
Truſt, 145, 147, 237, 254 to 256, 

365, 366, 462 
[See Authority, Uſe. | 


mies, = -a431 


Turbary, [See Common. 
V. 
uditioni Exponas, 7 
V Venire Fucks Foy 
Ventre Inſpiciendo, Ibid. 
Verdict, | „ 
General or Special, Tbid. 
Privy or Publick, I bid. 
Whether to be given of Neceſſity, 
| 601, 648 
When to be ſet aſide, 602, 604 
Verge, [See Coroner.] 8 
Veſtries, 90 
Vi Laica Removenda, 574 
ae... 40 
His Freehold, £46, By 
[ See Leaſe, Parſon, Tithes.)] 
Vicarage, 40, 41, 156 
[ See Fur ſonage. ] 
Village, 4, 50 
Viſitor, 18, 28, 110, 113, 256, 183, 460 


22 2 2 Umpirage, 
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98 ibs g N 
Under-Sheriff, [See Sheriff.) 
Under-Steward, ¶ See 4 
Union of Churches, [ See Church. | 
Unity of Poſſe 
Univerſities, [See Courts of the Univer- 


Voucher and Voucher, 


Uſe, 2543 255 
May be rais'd npon Fine or Reco- 
very, 251 

On a Bargain and Sale of Lands, 

To whom, 254, 258 
Where No Uſe is Declar'd, How, 
254, 256 


* 


eſſion, 307, 399 


ſities, Privilege. | 


What Things Neceſſary to the Ex- 
ecution of an Uſe, 256 
What Uſes need no Execution by 
the 27 H. 8. ch. 10. 


| 97, 106, 113 

See Covenant to Stand ſei ſed to Uſes, 
Indentures to Lead Ules, &c.] 

Uſu pation of an Advowſon, 159,160,161 

Of Franchiſes, 215, 312, 313 

Uſury Exceſſive. 1 

What Lawful, 432, 433 
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Witchcraft, 
1 


PVi.itbernan, bk 
250, 251 Ks itneſs who may be,or not, 5 8,643,644 


| 257» 258 II 
Uſes Charitable miſ-employ d, 


V / Ages@'Servants, 53, 54 

; g Scamen, 47, 559 
Wager of Lav,  _ - 58 

See Dial!) f 
Waifs, | . 21 

Vabed, | 578 

Wales, 1, 211, 319, 477, 513, 570, 

| N 580, 608, 641 

Ward ſpip, „ 


Warrant, 74, 75,8 7, 86, 350, 575,6 74,615 


Warrant to Confeſs Judgment, 603 
Warranty of Lands, . . 426, 527 
Of Chattels; 539 
Warren, - 208 
Wa E, 80 | 304. to 30 
4 [See AGton of Waſte. ! a 
Watch and Ward, _ 371, 372 


Way, © the a 4” N 97, 201 
; [See Highway, Surveyor, &c.] 

bom Meaſures, . 4.36, 437, 438 

Cannot Contract without che Con- 

ſent of Her Huſband, How, 59, 

| OE, on 

Wife cannot bring Actions with- 


Actions cannot be brought again. 
her without herHuſband, Fage6r! 
[See Appeal, Bankra „ 
F Husband and Vi, Women.) 
Wills, [See Deviſe, Tcftament.] 'N 
380, 381, 296 
352, 575 


Where 1n his own Cauſe, 97, 106, 


| 107, 32, 598 
Where one Witneſs b WR 
208, 397, 399, 399, 439, 442, 
506, 597, 643, 644, 646 
Where two Witneſſes are requir'd, 
402, 439, 589, 645, 646 
Witneſſes are to be bowl waive 
Evidence in Felony, 492,619,647 
Who may be a Witneſs for the 
| King, | 64 3, 644 
Witneſſes upon Oath allow'd for 
a Criminal, 644, 646 
What if a Witneſs is unable to 
Travel, 521, 599 
See Evidence; Perj 39 
Wood, where Diſcharged of Tithes, 1) 1, 


172 
[See Preſcription.) F 
a—_——_— 44 
Women, 12, 42,5 2,123, 124,220, 241, 243, 
2447 245, 319, 322, 324, 378 
[See Admin ſtration, Bail, (o- 
venant to ſtand ſeized to ter, 
Crimes, Deviſe, Executor, Fine 
Recovery, Forcible Marriage, 
Larceny, Outlawry, Teſtament, 
FEM it, Rape, Action of 
Waſte, Hand, Vi f..] 
Words, Chiding in the Church, 424, 425 
[See Aion on the Caſe, Scan- 
dalum Magnatum.] 
Wreck, 213, 214, 474, 475 
Writ, . 560, 561 
 [ See Alphabetical Catalogue of Writs. } 
Writing, Where Neceſſary or not, 58, 68, 
222,266,286,294,316,317,537,538 
What Writings are, - or are not E- 
vidence, 595, $96, 597 
I [See Evidence. 
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And. Land, 116 
Tear and a Day, 212, 214, 


5 352, 355, 373, 629, 636 
Tear, Day, and Vaſte, 21, 133, 2 
ö | | : 


Teoman, 


aut Her Huſband, - 61 
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143, 258, 319 
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